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DEA S AN AND CRDER
O Decenber 20, 1984., Admnistrative Law Judge (ALJ)

Janes VIl pman i ssued the attached Decision in this natter.
Thereafter Respondent and the Unhited Farm \Wrkers of Anerica, AFL-
AQO(WW tinely filed exceptions to the ALJ's Decision, and
briefs in support thereof.

Pursuant to the provisions of Labor Code section 1146, Y
the Agricultural Labor Relations Board (Board) has delegated its
authority inthis natter to a three-nenber panel

The Board has considered the record and the ALJ ' s

Decision in light of the exceptions? and briefs of the parties

1/A| section references herein are to the Galiforni a Labor Code
unl ess ot herw se speci fi ed.

2/\/¢ decline to adopt the UFWs suggestion that we order
Respondent to nmake heal th i nsurance contributions in the anmount
necessary to provide the sane | evel of benefits as previously
provi ded through the expired Coll ective Bargai ning Agreenent. Like
the National Labor Relations Board, in cases where a respondent
ceases naking contributions to benefit funds as are requi red under
the parties' contract, we wll order it to nmake

(Fn. 2 cont. on p. 2.)



and has decided to affirmthe ALJ's rulings, findings? and
concl usions and to adopt his proposed O der as nodified herein.
CROER

By authority of Labor Gode section 1160.3, the
Agricultural Labor Relations Board (ALRB) hereby orders that
Respondent Lu-Ette Farns, Inc., its owiers, officers, agents,
successors, and assigns shall:

1. GCease and desist from

(a) Failing to provide health i nsurance
contributions for its agricultural enployees, failing to pay the
differential rate for the packing of 30 | ettuce heads per carton,
and failing to pay for standby tinme after one hour of waiting
where frost conditions exist.

(b) Failing to provide bus transportation to
| ettuce harvest enpl oyees and failing to provide a new knife each
season to cutter/packers and gl oves each week to cutter/ packers
and cl oser and | oaders.

(c¢) Inany like or related nmanner interfering
wth, restraining or coercing any agricultural enployee in the
exerci se of the rights guaranteed by section 1152 of the Act.

2. Take the follow ng affirnati ve actions which are
(Fn. 2 cont.)

such paynents and to nake its enpl oyees whole for all econom c

| osses they suffered as a result of its failure to nmake the _
paynents. (Seei.e., Wyne's Qive Knoll Farmd/b/a Wyne's Dairy
(1976) 223 NLRB 260 [92 LRRM 1229] . )

¥The parti es' Qol l ective Bargai ni ng Agreenent was extended to
January 15, 1979 instead of to January 15, 1980, as stated in the
ALJ's Decision. (See Lu-Ete Farns, Inc. (1982) 8 ALRB Nb. 91.)

11 AARB NO 20



deened necessary to effectuate the policies of the Agricultural
Labor Rel ations Act (ALRA or Act):

(a) Mke health insurance contributions for its
agricultural enployees in the anount and on the terns and
conditions specified in the expired (ol | ective Bargaini ng
Agreerment with the UFW and continue such paynents unti |
Respondent negotiates in good faith wth the UAWto a new
agreenent or to inpasse

(b) Pay the differential specified in the expired
ol | ecti ve Bargai ning Agreenent for packing 2-5- dozen (30) heads of
| ettuce per carton and pay | ettuce harvest enpl oyees for the tine
they wait to begin work when frost conditions exist as provided for
in the Agreenent.

(c) Provide bus transportation (one bus per crew,
wth a pick up point in Calexico) for |lettuce harvest enpl oyees and
provi de a new knife each season to cutter/packers and new gl oves each
week to cutter/packers and | oader and cl osers.

(d) Make no change in any of the above terns and
conditions of enploynent wthout notifying the UFWand offering it
the opportunity to bargain over such changes, and thereafter
bargai n to agreenent or inpasse.

(e) Mike whole its agricultural enpl oyees for
all economc |osses they have suffered as a result of Respondent's
failure to provide heal th i nsurance coverage and its failure to
provi de bus transportation, as described above.

(f) Make whole all nenbers of its |ettuce harvest

crews for the earnings they lost as a result of the failure to
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pay the required differential for packing 2%dozen heads of |ettuce
per carton and as a result of the failure to pay standby tine during
frost conditions, as provided in the expired (ollective Bargaini ng
Agreenent, fromDecenber 1, 1982 to the date hereof, and thereafter
until there has been notice, and if requested by the URW bar gai ni ng
to agreenent or inpasse, plus interest thereon conputed i n accordance
wth the Board' s Decision and Oder in Lu-Ete Farns, Inc. (1982) 8
ALRB No. 55.

(g) Mike whole its cutter/packers for the economc
| osses to themof having to provide their own knives to cut
Respondent' s | ettuce and nake whol e its cutter/packers and its
closers and | oaders for the economc |oss to themresulting fromthe
failure to provide gloves; nmakewhol e to run fromDecenber 1, 1982 to
the date of this Oder, and thereafter until such equipnent is
provided as required or until there has been notice and, if requested
by the UFW bargaining to agreenent or inpasse.

(h) Preserve and, upon request, nake avail abl e
to the Board and its agents, for examnation, photocopying, and
ot herw se copying, payroll records, social security paynent records,
tine cards, personnel records and reports and all other records
rel evant and necessary to a determnation, by the Regional D rector,
of the backpay period and the amount of backpay due under the terns
of this Gder.

(i) Sgnthe Notice to Agricultural Enpl oyees
attached hereto and, after its translation by a Board agent into all

appropri ate | anguages, reproduce sufficient copies in each

4,
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| anguage for the purposes set forth herei nafter.

(j) Ml copies of the attached Notice, in al
appropriate | anguages, wthin 30 days after the date of issuance of
this Oder, to all agricultural enpl oyees enpl oyed by Respondent at
any tine subsequent to August 24, 1983, and thereafter until
Respondent commences paying its contributions to the enpl oyees'
heal t h i nsurance pl an, commences paying the required rate
differential to the lettuce harvesters, reinstates bus
transportation, commences supplying its cutter/packers wth knives,
commences supplying its cutter/packers and its | oaders and cl osers
wth gloves, and agrees to foll owthe standby tinme provisions of the
parties' collective bargaining agreenent, or until 30 days fromthe
date of issuance of this Qder, whichever occurs first.

(k) Post copies of the attached Notice, in all
appropri ate | anguages, in conspi cuous pl aces on its property for
60 days, the period(s) and place(s) of posting to be determned by
the Regional Drector, and exercise due care to replace any Notice
whi ch has been al tered, defaced, covered, or renoved.

(1) Avrange for a representative of Respondent or a
Board agent to distribute and read the attached Notice, in al
appropriate | anguages, to all of its agricultural enployees on
conpany tine and property at tine(s) and place(s) to be determned by
the Regional Drector. Followng the reading, the Board agent shal
be given the opportunity, outside the presence of supervisors and

nanagenent, to answer any questions
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t he enpl oyees may have concerning the Notice and/or their rights
under the Act. The Regional Director shall determne a reasonabl e
rate of conpensation to be paid by Respondent to all nonhourly wage
enpl oyees in order to conpensate themfor tine lost at this readi ng
and during the question-and-answer peri od.

(m Notify the Regional Drector inwiting, wthin
30 days after the date of issuance of this Oder, of the steps
Respondent has taken to conply wth its terns, and continue to report
periodically thereafter, at the Regional ODrector's request until
full conpliance is achieved.
Cated: Septenber 10, 1985

JGN P. MCARTHY, Menber

JORE CARR LLQ  Menber

PATR K W HENNLNG Menber
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NOT CE OF AR GLTURAL EMPLOYEES

After investigating charges that were filed in the B Centro Regi onal
Gfice, the General Counsel of the Agricultural Labor Relations Board
(Board) issued a conplaint which alleged that we, Lu-Bte Farns, Inc.,
had violated the law After a hearing in which each side had a chance
to present evidence, the Board .has found that we violated the

Agricul tural Labor Relations Act (Act) by failing to provide health

I nsurance to our enpl oyees, by failing to provide bus transportation
to | ettuce harvest enployees, by failing to pay the required _
differential for certain |ettuce harvest work, by failing to provide
certain equi pnent and protective gear, and by failing to pay standby
time when frost conditions existed, all wthout first notifying the
Lhited FarmWrkers of America, AFL-Q O (URW as your representative.
The Board has told us to post and publish this Notice and to mail it
to those enﬁl oyees who worked for us between August 24, 1983 until we
reinstate the practices we unilaterally abolished. Ve wll do what
the Board has ordered us to do.

V¢ also want to tell you that the Act is a lawthat gives you and
all other farmworkers in California these rights:

To organi ze yoursel ves;

To form join, or help unions;

To vote in a secret ballot election to decide whether you want

a union to represent you; _

To bargain wth your enpl oyer about your wages and wor ki ng

condi tions through a union chosen by a najority of the

enpl oyees and certified by the Board,

5. To act together with other workers to hel p and protect one
anot her; and _

6. To decide not to do any of these things.

I

Because it is true that you have these rights, we promse that:

VEE WLL NOTI do anything in the future that forces you to do, or
stops you fromdol ng, any of the things |isted above.

VE WLL RE MBURSE t hose wor kers who suffered economc | osses as a
result of the change we nade in the terns and conditions of their
enpl oynent, and as a result of the failure to pay for heal th

I nsurance, standby tine and packout differentials.

VEE WLL NOI nake any change(s) in required paynents or in the
terns or conditions of enploynent for any of our agricultural

workers w thout notifying the UPWand giving it an opportunity to
bargai n about such change(s).

Dat ed: LU ETTE FARVS, |INC

By:

Representative
Title

I f you have any questions about your rights as farmworkers or about
this Notice, you nmay contact any office of the Agricul tural Labor
Relations Board. One office is located at 319 Vét er man
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Avenue, H Centro, Galifornia 92243. The tel ephone nunber is
(619) 353-2130.

This is an official Notice of the Agricultural Labor Relations
Board, an agency of the Sate of CGalifornia.

DO NOI' REMOVE CR MUTI LATE

11 AARB No. 20



CASE SUMVARY

Lu-Bte Farns, Inc. Case \Nb. 83-CE54-EC
UFW 11 ARB Nb. 20
ALJ DEAQ S ON

The ALJ concl uded t hat Resloondent viol ated section 1153(e) and (a) of
the Act by each of the follow ng acts; failing to provide a new knife
each season for each cutter/packer; failing to provide new Pl oves for
each cutter/packer and for each | oader and cl oser on a weekly basis;
unilaterally discontinuing its policy of paying standby tine;, failing
to make contributions to the enpl oyees' nedical plan; failing to
provi de bus transportati on in accordance with the parties'

Suppl enental Agreenent; and failing to pay the differential rate to
the lettuce crews when they packed 2% dozen heads per carton. The
ALJ recommended t hat Respondent be ordered to reinstate the practices
It discontinued and to nake its enpl oyees whol e for the economc

| osses they suffered as a result of its actions.

BOARD DEA S ON

The Board adopted the ALJ's findings and concl usions and hi s
r ecomrended order.

* * *

This Case Summary is furnished for information only and i s not an
official statement of the case, or of the ALRB



STATE GF CALI FORN A
AR GLTURAL LABCR RELATI ONS BOARD

In the Matter of Case No. 83-CE54-EC

LU ETTE FARVG, INC,
Respondent ,
and

WN TED FARM WIRKERS CF
AMR CA AFL-AQ

Charging Party.

— N e e e N N N N N N N N

Appear ances

Hel ene Cauchon
H Centro, Galifornia
for General Counsel

Fonald E Hul |
B Centro, Galifornia
for Respondent

Before: Janes VWl pnan
Admni strative Law Judge

DEA ST ON GF THE ADM N STRATI VE LAW JUDCGE




JAMES WOLPAN Admini strative Law Judge: This case was heard
by ne on July 24, 1984, in H GCentro, Galifornia. It arose out of a
charge filed by the Uhited FarmVWrkers of Arerica, AFL-Q O ("URW)
alleging that Respondent Lu-Ete Farns, Inc. violated Labor Gode
section 1153(e) and (a) by instituting a nunber of unilateral changes
i n working conditions wthout notifying or bargaining with the UPWas
the certified collective bargaining representative of its enpl oyees.
(GC Ex. 1-A) A conplaint enbodying those charges issued on
February 29, 1984 (GC Ex. 1-B), and on March 8, 1984, Respondent
answered denying any violation of the Agricultural Labor Rel ations
Act. (GC Ex. 1-C)

At the outset of the hearing, the parties inforned ne that
the allegations contained in Paragraghs 7a, 7b and 7c of the conpl ai nt
had been settled and that the settlement woul d be reduced to witing.
(Tr. 4.) Won their later assurances that this had been acconpli shed,
| granted General Gounsel's notion to sever those paragraphs fromthe
conplaint. (Tr. 42.)

Al parties were given a full opportunity to participate in
the proceedi ngs. General Gounsel and Respondent were represented
throughout, and both filed briefs after the close of the hearing. The
UFWTfiled a notice of intervention but did not choose to participate
inthe hearing or to file a brief.

FI ND NG5S GF FACT AND GONCLUSI ONS GF LAW

. Jurisdiction

Respondent is an Agricul tural Enpl oyer w thin the neaning of
Labor Gode section 1140.4(c) and the UFWis a Labor Q gani zation
w thin the neani ng of section 1140.4(f). (GC E. 1-C)



I1. Background

Lu-Ette Farns has been engaged in agricultural operations in
the Inperial Valley for .a nunber of years. (See 8 ALRB No. 91.)
WlliamDanielo (a/k/a Daniell), its president and manager, nakes all
nanagenent deci sions including those concerning the schedul i ng of
| ettuce harvest workers and the equi prment to be provided them (8
ALRB Nb. 91; Tr. 43.) He has done so since at least 1974. (Tr. 43-
44.)

The UFWwas certified as the collective bargaini ng
representative for Lu-Ette' s agricultural enpl oyees on Septenber 29,
1976 (see 8 ALRB Nb. 55), and entered into a ol | ective Bargai ni ng
Agreenent w th Respondent on Decenber 2, 1977; the Agreenent incl uded
an Appendi x dealing wth wages and a Suppl enental Agreenent covering
certain other conditions. (GC Ex. 3.) It had an expiration date of
January 1, 1979, but was extended until January 15, 1980. Shortly
after it expired, the UFWstruck; and the strike continued for sone
tine. EBventually, in late January or early February 1982 -- m dway
through the | ettuce harvest season which runs from Decenber to March
(Tr. 9.) -- a nunber of harvest enpl oyees were reinstated pursuant to
Board and Gourt proceedings-(Tr. 8, 23, 37, 39.)Y
[11. The Aleged Unhfair Labor Practices

After severence of the three allegations which were

settled, there renained five allegations of unlawful unilateral

1. Adescription of the strike and consequent legal
proceedings is to be be found in the follow ng Board and ALJ Deci si ons
|28vol ving Lu-Bte Farns: 8 ALRB No. 55, 8 ALRB No. 91, and 10 ALRB Nb.



changes in working conditions. (GC Ex. 1-B Paragraphs 7c, 7d, If,
79 & 7Th.) At the beginning of the hearing the parties presented a
witten stipulation (GC Ex. 2; Tr. 4) sufficient to establish a
prinma facie case wth respect to three of the five. (Paragraphs 7c,
7d & 7h.) Al three invol ved departures frompractices whi ch had been
either incorporated or negotiated into the 1977-79 (ol | ective
Bargaining Agreenent: (1) Failing to make contributions to the
nedical plan (GC Ex. 3, At. 30, p. 29); (2) failing to provide bus
transportation on the terns provided for in Suppl enental Agreenent
(GC E. 3, p. 30); and (3) failing to pay the differential rate
provided for in the Appendix to the Agreenent to | ettuce ground crews
when they packed 2% dozen heads per carton. (GC Ex 3, p. 28.) The
Respondent indicated that, aside fromlegal argunent, it had no
evidence to submt on any of the three. (Tr. 4.) As aresult, the
evidentiary hearing was confined to the two remai ning all egati ons:
Paragraph 7f--the failure to provide equi pnrent? and protective gear to
| ettuce harvest workers, and Paragraph 7g—the failure to pay themfor
standby ti ne.

V. The Aleged Failure to Provide Equi pnent and Protective Gear

A F ndings of Fact.

The General Gounsel alleges that, contrary to established
practice and, in sone cases, contrary to specific provisions in the

expi red col | ective bargai ning agreenent, the Respondent failed —

_ 2. The conpl ai nt speaks only of "protective gear"; yet the
Bam es litigated not only the failure to provide boots and gl oves,
ut also the related failure to provide knives. A though knives can
hardly be characterized as "protective gear", the failure to provide
themmay neverthel ess be adjudicated in this proceeding. (George A
Lucas & Sons (1981) 7 ALRB No. 47.)




beginning wth the 1982-83 harvest season and continuing through the
1982-84 season -- to provide the followng equipnent for its lettuce
har vest wor ker s:

1. A newknife each season for each cutter/packer;

2. Newgloves for each cutter/packer and for each cl oser
and [ oader on a weekly basis;

3. Rubber boots for all |ettuce harvest enpl oyees to wear
In wet, nuddy fields.

The Respondent clains that it provided knives to cutter/packers and
gloves to closers and | oaders, but denies that it ever provided, or
had any obligation to provide, gloves to its cutter/packers or boots
to any of its |ettuce harvest workers.
The expired Gol | ective Bargai ning Agreenent and its

Suppl ement contai n a nunber of rel evant—er arguably rel evant —
provi si ons:

ARTI OLE 14: HEALTH AND SAFETY

F. Tools and equi pnent and protective garnents necessary to
performthe work and/or to safeguard the health of or to
prevent injury to a worker's person shal |l be provided,

mai ntai ned and paid for by the Conpany. Wrkers shall be
responsi bl e for returning all such equi pnent that was checked
out to thembut shall not be responsible for breakage or
nornal wear and tear. W rkers shall be charged actual cost
for equipnent that is not returned. Receipts for returned
equi pnent shall be given to the worker by the Gonpany. (GC
Bx. 2, pp. 14-15.)

* * *
F. BEQJ PMENT
I n_accordance w th the provisions of ARTICLE 14: HEALTH AND
SAFETY, Section F, of this AGREEMENT, the Conpany shal |
provi de the fol | ow ng equi prent:

LETTUCE GROND CGREVG

QUTTERS. (nhe kni fe per man per season.
ACEERS & LOADERS: d oves, one pai r ,oer nmay per week.
( G%O I)Ex , Suppl enent al Agreenent ,
p. .



ARTI QLE 12:  NMA NTENANCE GF STANDARDS

Conpany agrees that all conditions of enploynent for workers
relating to wages, hours of work and general working
conditions shall be nmaintained at no | ess than the hi ghest
standards in effect as of this date of this Agreenent.
Gonditions of enpl oynent shall be inproved wherever specific
provi sions for inprovenent are nade el sewhere in this
Agreenent. (GC Ex. 3, p. 13.)

* * *
ARTI QLE 16: MANAGEMENT R GHTS
The Qonpany retains all rights of nanagenent including the
followng, unless they are limted by sone other provision of
this Agreenent: to decide the nature of equi pnent, nachinery,
met hods or processess used; to introduce new equi pnent,
machi nery, nethods or processes, and to change or discontinue
exi sting equi pnent, nachinery or processes; to determne the
products to be produced, or the conduct of its business; to
direct and supervise all of the enpl oyees including the right
to assign and transfer enpl oyees; to determne when overtine
shahg ?e worked and whether to require overtine. (GC Ex 3,
p. :

Knives. Two cutter/packers who returned to work after the
strike testified that they were no | onger given new knives at the
begi nni ng of each season but had to provide their own. (Tr. 8-10, 23-
25.) Their testinony was straightforward, clear and believeable in
its detail. It was corroborated and up-dated by the stipul ated
testinony of five other cutter/packers. (Tr. 39-40.) | accept it
over the contrary testinony of Bill Danielo. Hs denial -- and the
manner of that denial -- was cursory and di smssive, and cannot be
credited. | therefore find that there was an established practi ce,
enbodi ed in the expired agreenment, of providing new kni ves each season
for cutter/packers and that the pracctice was abandoned at the

begi nni ng of the 1982-83 season and has not been reinstituted to date.



AQoves. The two cutter/packers also testified that prior to

strike, and as far back as 1977, rubber/plastic gl oves had been

provi ded by the conpany for its cutter/packers even through the

practice was not witten into the collective bargai ni ng agreenent .
(Tr. 8, 10, 23, 25.) A pair would | ast about a week, and, when it
wore out, a newpair was issued. (Tr. 10.) Again, their testinony
was straightforward, clear, believable, and corroborated by the five
cutter/packers whose testinony was stipulated to. (Tr. 39-40.)

Daniel 0's denial that cutter/packers were ever provided wth
gloves is subject to the sane criticismas his denial that they
recei ved new kni ves each season, and it is |ikew se discredited. |
find, therefore, that prior to the strike cutter/packers recei ved new
gl oves each week as their ol d ones wore out.

Dani el 0 al so denied that, after reinstatenment, he
di scontinued the practice enbodied in the expired collective

bar gai ni ng agreenent of providing gloves to closers and | oaders. (Tr.

44.) (Qustavo Mllareal, who worked for a tine as a closer after his
reinstatenent in 1982, testified specifically about asking for gl oves
at the tinme, cutting his hand, asking again and being told by Tom
Daniell (Bll's father) that, "It is better that you pee on your hands
so that you can go ahead [working]." (Tr. 37-38.) The failure to
provi de gl oves after reinstatenent was corroborated by the stipul ated
testi nony of Franci sco Moran, another cutter/packer who worked for a
tine as acloser. (Tr. 39-40.) | accept MIlareal's specific,

graphi ¢ and corroborated testi nony over Daniel o' s cursory denial and
find that, after reinstatenent, gloves were no |onger provided to

cl osers and | oaders.



Rubber Boots. General CGounsel's w tnesses testified that

prior to the strike Lu-Ette supplied themw th knee-hi gh

rubber/ pl asti c overshoes to keep their feet and | egs dry while they
worked in wet, nuddy fields, but stopped doing so after their
reinstatenent. (Tr. 11-12, 27-28, 39-40.) They explai ned that boots
were necessary to prevent themfrom catching col ds or devel opi ng
arthritis. Danielo denied that boots had ever been provided at
conpany expense and went on to say that the i ssue had been rai sed and
rej ected when the conpany and the URWnegoti ated the Equi pnent

provi sion of the 1977-79 Suppl enental Agreenent. (Tr. 45.)

The testinony of General (ounsel's w tnesses -- both those
who testified and those whose testinony was stipulated to -- was
uncl ear on whet her boots were provided on only one occasion, or at the
begi nni ng of each season, or at sonme other interval-Furthernore, the
w tnesses' who actually testified did not attenpt to establish the
practice as existing before 1978 (Tr. 11, 27-28), while those whose
testinony was stipulated to appear to reach further back in tine. (Tr.
39-40.)

A though | have al ready expressed sone doubts about
Danielo's credibility, his testinony on this issue has nore content
and substance than el sewhere. He explained that, on occasion, boots
nay have been provided; but, if so, arrangenents were nade to deduct
their cost fromthe worker's pay. (Tr. 44.) Mre significantly,
there was no attenpt to rebut his testinony that the nmatter had been
the subject of "a big argunent” during negotiations for the 1977-79

agreenent and, "It was never put in the contract. V¢ never agreed



toit." (Tr. 45.)

B. Analysis and Goncl usi ons of Law

The law to be applied in determning whether or not a
particul ar change in policy or practice constitutes a violation of
section 1153(e) is clear and wel|l established. According to Tex-Cal

Land Managenent (1982) 8 ALRB No. 85:

Were a termor condition of enpl oynent is established by past
practice and/ or contractual provision, a unilateral change
constitutes "a renunciation of the nmost basic of collective
bar gai ni ng principl es, the acceptance and i npl enentati on of
the bargain reached during negotiations.” (Qtation omtted.)
Bven after expiration of the contract, an enpl oyer's

uni | ateral change of any existing working condition w thout
notifying and bargaining wth the certified bargai ni ng
representative constitutes a per se violation of section
1153(e) and (a) of the Act. (Gtations omtted.) Were the
uni l ateral change relates to a mandatory subject of bargaining
... aprima facie violation of section 1153(e) and (a) Is
establ1shed. (dtations omtted.) (ld. at pp. 5-6.)

There is no doubt that providing knives, gloves and boots is -- in the
context of the work perforned in the fields by |lettuce harvest crews -
- a nmandatory subject of bargaining. (See: Southeastern Mchigan Gas
Conpany (1972) 198 NLRB 1221, 1222, aff'd. 485 F.2d 1239 (6th Q.
1973) [Boots for neter readers]; Bartlett-CGollins Gonpany (1977) 230
NLRB 144, 167-168 & fn. 4 [Qoves for workers handling hot material].)

Havi ng found the exi stence of a contractual
requi renent --kni ves for cutter/packers and gl oves for |oaders and

cl osers--and a past practice--gloves for cutter/packers,? and the

3. The Mintenance of Standards clause in the Agreenent
(GC E. 3, At. 12, p. 13) has the effect of elevating this practice
to a contractual provision.



parties having stipulated to the absence of notice and bargaining with
the W(GC Ex. 2; Tr. 20-21), | conclude that the General Counse
has established a prina facie case. Furthernore, Respondent has not

I nvoked the i npasse or necessity defenses, and its clai mof waiver
based upon the failure to nention gloves for cutter/packers in the
equi pnent cl ause of the Agreenent is negated by the | anguage of

Mai nt enance of Sandards clause and the legal requirenent that a

wai ver be clear and unequivocal. (Mrio Saikhon, Inc. (1982) 8 ALRB
No. 88, p. 10.)

Not so, however, wth boots. The General Gounsel had the
burden of denonstrating the existence of a clear and well established
practice or policy. The failure to delineate its precise terns and
the failure to establish a clear date for its inception, are enough to
preclude any finding that there existed a clear and establ i shed
practice of providing rubber boots to nenbers of the |ettuce harvest
crew Furthernore, Respondent has cone forward w th uncontradicted
evidence that a proposal that they be provided was specifically
di scussed and rejected during negotiations.? This is enough to
constitute a waiver of any entitlenent and to bring into play the the
| anguage of the Managenent R ghts clause. (G C Ex. 3, At. 16.) So,
too, wth General Counsel's reliance on the general |anguage of the
Health and Safety clause. (G C Ex. 3, At. 12.) The commtnent

there to

4. BEven if | were to accept the testinony that boots were
provided in 1978, that woul d not be enough to trigﬁer t he Mii nt enance
of Sandards clause. That clause is concerned with practices in
effect on the date of the agreenent—Becenber 2, 1977, and the only
evi dence of the existence of such a practice prior to 1978 is in the
stipulated testinony. Such testlnnn%, whil e useful for corroboration,
is insufficient, where contradicted by "live" testinony, to prove the
exi stence of a pre-1978 practi ce.
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provide "protective garnents necessary ... to safeguard heal th" nust
be read in the light of Respondent’'s outright rejection during
negoti ati ons of the proposal to supply boots to the harvest crew
nenber s.

| therefore conclude that Respondent viol ated section
1153(e), and derivatively section 1153(a), by failing to provi de new
kni ves each season, begi nning in Decenber 1982, to its cutter/packers
and by failing to provide new gl oves on a weekly basis, beginning in
Decenber 1982, both to its cutter/packers and to closers and | oaders.
In all other respects, | recommend that Paragraph 7f of the conplaint
be di smssed.
V. THE ALLEGD FAI LURE TO PAY FCR STANDBY TI ME

A F ndings of Fact.

The ol I ective Bargai ning Agreenent contains a general clause
exenpting tine spent waiting for work to begin because of frost (and
sone other conditions) fromthe 4 hour pay guarantee. (GC Ex 3, At.
20A, p. 18.) The Suppl emental Agreenent contains a provision designed
to avoid the problemand, where that is not possible, provides for
wages to be paid after the first hour of waiting:

G REPCRTI NG AND STANDBY TI ME

1. FROST SEASOINVATING TIME During the frost season,

t he conpany shal |l advise workers at the end of the day of an
approxi nate reporting tine for the foll ow ng norni ng based on

avail abl e frost reports, in a good faith effort to prevent
excess waiting for the workers.

Once the Conpany has transported workers to the field or
worksite, the Conpany shall pay all waiting tine after the
first hour when working in the Inperial Valley and after the
first two (2) hours when worki ng outside the Inﬁenal Val | ey.
Al waiting tine shall be paid at the worker's hourly rate.
(GC Ex. 3, Supplenental Agreenent, p. 32.)
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The General Gounsel presented two w tnesses who testified
that, subsequent to their reinstatnent in January 1982, there were a
nunber of occasi ons Wen, because of frost conditions, workers had to
wait inthe fields anywhere from2 to 4 hours before they could start
work. (Tr. 14, 30, 40.) Their testinony was corroborated by the
stipulated testinony of the five other workers. (Tr. 39-40.)¥ The
frequency of such occasions was variously described as twice a week in
January and February, five or nore tines in January, and five to ten
times each season. (Tr. 13, 29, 40.)

Danielo testified that he woul d contact the US Veat her
Service daily to obtain the prediction for the foll ow ng day and, on
that basis, would schedule crews to avoid waiting tinme. (Tr. 45-46.)
He went on to say that, on those occasi ons when enpl oyees were kept
waiting nore than an hour because of frost, they were paid in
accordance wth the Suppl enental Agreenent. (Tr. 47.) However, in
respondi ng to a subpoena fromthe General (ounsel, Respondent
indicated that it had no records indicating that such paynents had
been nade. (Tr. 5-6.)

Oce again there is a conflict in the evidence. | am
troubled by the inability of the Respondent to produce records to
corroborate Daniel 0's testinony that workers had been paid for their
waiting tine. This, taken together wth his cursory denial and the
straightforward, clear and corroborated testi nony of the two

w tnesses, leads ne to find that the practice of paying standby tine

5. Wiile none of the workers worked all of the season,
taken together, there is testionmony covering every season from
January 1982 on.
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after one hour during frosts was in fact discontinued after the
strike. ¥

B. Analysis and Goncl usi ons of Law

The legal test is the sane as that applied to the al |l eged
failure to supply knives, boots and gl oves: Vés there a change in an
establ i shed practice involving a nandat ory subj ect of bargai ning
w thout notifying or bargaining with the certified bargai ni ng agent ?

(Tex-CGal Land Managenent, supra.)

Here the practice was defined by the coll ective bargai ning
agreenent and is of the kind which survives its expiration. (NL.RB.
v. Southwest Security Eguiprent Gorp. (9th dr. 1984) 736 F. 2d 1332,

1337.) Premuns paid to enpl oyees for unusual hours or working
conditions are an el enent of wages and thus constitute a nmandatory
subj ect of bargaining. (Irvington Mitors, Inc. (1964) 147 N_.RB 565,
aff'd 343 F.2d 759.)

Respondent conceded its failure to notify or bargain with the

UFW(GC Ex. 2; Tr. 20-21) and raised no affirnative defenses, but

instead confined itself to asserting that it had pai d frost

_ 6. Respondent introduced weather summaries prepared by the
Inperial Irrigation Dstrict containing daily air tenperatures for the
Inperial Valley for January and February 1983 and January and February
1984. Those exhi bits show that tenperatures were 37 degrees or |ess
for only 3 days in January and February 1983 (35°, 35°, & 35°), and
for only 5 days in January and February 1984 (33°, 35° 37°, 36°, &
37°). However, air tenperatures run 2 to 4 degrees higher than ground
tenperatures (which determne frost) and there are tenperature .
variations in different parts of the Valley which are not disclosed in
the reports. (Tr. 50, 52.) The exhibits are therefore inconcl usive.
In any event, Danielo never denied there were occasi ons when work was
del ayed; he only denied that he failed to pay waiting tine on such
occasions. The two exhibits will be of he IJ duri ng conpl i ance
proceedi ngs in establishing the actual pay |ost by the workers.
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waiting tine. Having rejected that assertion, | conclude that
Respondent vi ol ated section 1153(e), and derivatively section 1153(a),
by failing to pay standby tine after the first hour of waiting when
frost conditions existing in January and February 1983 and 1984.
(Conpl ai nt, paragraph 7g.)

M. THE THREE STI PULATED GHANGES | N WAGES AND WIRKI NG GONDI TI ONS

The parties stipulated to Respondent's failure to continue
in effect a nunber of practices which had originated in the expired
col | ecti ve bargai ni ng agreenent :

1. The failure to nmake contributions to the nedical plan.
(GC E. 3, At. 30, p. 29.)

2. The failure to provide bus transportation i n accordance
wth the Supplenental Agreement. (GC Ex. 3, p. 30.)

3. The failure to pay the differential rate to | ettuce
crews when they packed 2" dozen heads per carton.
(GC Ex. 3, p. 28.)
It was al so stipulated that the changes were nade w thout notice or
bargaining wth the UWW (GC E. 2.)
S nce all of the changes invol ved nandatory subjects of

bargai ning (see: Wyne's Qive Knoll Farns, Inc. d/b/a Vyne's Dairy

(1976) 223 NLRB 260 [D scontinuance of pension and nedical plan
contributions after expiration of collective bargaining agreenent];
Martori Brothers (1982) 8 ALRB No. 23, ALJD, p. 19 [D sconti nuance of

bus pi ckup point in Galexico]; Irvington Mtors, Inc., supra, [Shift

premumas "wages"]), General (ounsel has established a prima facie

case with respect to each.”

7. The issue of whether and to what extent there is ER SA
pre-enption of ALRB's finding of violations or renmedies dealing wth
enpl oyee benefit plans is presently before the 9th Arcuit in Martori
Dstributors, et al. v. AL RB., 9h dr., Nos. 84-6137, 84-6275; and
Fresh International Gorp., et al. v. AL RB, 9th dr., No. 84-6351.
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Respondent ' s defense to these changes i s somewhat confusi ng
(see Resp. Brief, pp. 5-7); its argunent seens to be that there were
no vi ol ati ons because there was no anti-union notivation and, further,
that the union waived its opposition to the changes by failing to
bring themup in negotiations. Respondent al so seens to say that the
failure of the union to bring the changes to its attention proves that
they were de mninus. (See CGattle Valley Farns (1982) 8 ALRB No. 59.)

The failure to pay nedical premuns or wage rate premuns can

hardly be described as de mninus. Bus transportation to the work

siteis, inthe context of agriculture, too significant a benefit to
be characterized as de mninus in the absence of evi dence establ i shi ng
that it had little or no value in the particul ar circunstances of
Respondent' s operation. A waiver of the right to object to a nateri al
change i n wages or worki ng conditions nust be clear and unequi vocal

(Mario Sai khon, Inc., supra), and that was not the case here.

Fnally, anti-union notivation is not a necessary el enent in cases
involving the failure to negotiate over unilateral changes in
mandat ory subjects of bargaining. (NL. RB v. Katz (1962) 369 U S
736.)

| therefore conclude that Respondent viol ated section
1153(e), and derivatively section 1153(a), begi nning i n Decenber
1982 and continui ng through the cl ose of the 1983-84 season, by
naki ng each of the three changes described above. (Conpl aint,

paragraphs 7c, 7d & 7h.)
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REMEDY

Havi ng found that Respondent viol ated section 1153(a) and (e)
of the Act, | shall recommend that it cease and desi st therefromand
take affirmative action designed to effectuate the policies of the Act
as delineated in the followng order. In fashioning such affirnative
relief, | have taken into account the nature of the instant viol ations
and prior litigation before the ALRB i n which respondent has been
adj udged qguilty of violating the Act, as described in the above
findings of fact and concl usions of |aw

RECOMMENDED CRCER

By authority of Labor Code section 1160.3, the Agricultural

Labor Rel ations Board hereby orders that Respondent Lu-Ete Farns,
Inc., its owners, officers, agents, successors, and assigns shall:

1. GCease and desist from

(a) Failing to provide health insurance contributions for
Its agricultural enpl oyees, failing to pay differencial rate for the
packing of 30 | ettuce heads per carton, and failing to pay for standby
tine after one hour of waiting where frost conditions exist.

(b) Failing to provide bus transportation to | ettuce
harvest enpl oyees and failing to provide a new kni fe each season to
cutter/packers and gl oves each week to cutter/packers and cl oser and
| oader s.

(c) Inany like or related manner interfering wth,
restraining or coercing any agricultural enpl oyee in the exercise of
the rights guaranteed by section 1152 of the Act.

2. Take the followng affirmative actions whi ch are deened

necessary to effectuate the policies of the Act:
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(a) MNake health insurance contributions for its
agricultural enployees in the anount and on the terns and conditions
specified in the expired Goll ective Bargaining Agreenent wth the UFW

(b) Pay the differential specified in the expired
ol | ecti ve Bargai ning Agreenent for packing 2h dozen (30 heads) of
| ettuce per carton and pay | ettuce harvest enployees for the tine they
wait to begin work when frost conditions exist as provided for in the
Agr eenent .

(c) Provide bus transportation (one bus per crew, with a
pi ck up point Cal exico) for |ettuce harvest enpl oyees and provide a
new kni fe each season to cutter/packers and new gl oves each week to
cutter/packers and | oader and cl osers.

(d) Mike no change in any of the above terns and
conditions of enploynent wthout notifying the UFWand offering it the
opportunity to bargai n over such changes, and thereafter bargain to
agreenent or i npasse.

(e) Mike whole its agricultural enpl oyees for all economc
| osses they have suffered as a result of respondents failure to
provi de heal th i nsurance coverage and its failure to provi de bus
transportation, as described above.

(f) Nake whole all nenbers of its lettuce harvest crews for
the earnings they lost as a result of the failure to pay the required
differential for packing 2% dozen heads of |ettuce per carton and and
as aresult of the failure to pay by standby tine during frost
conditions, as provided in the expired (ol lective Bargai ni ng

Agreenent, fromDecenber 1, 1982 to the date hereof, and
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thereafter until there has been notice and, if requested by the UFW
bargai ning to agreenent or inpasse, plus interest thereon conputed in
accordance with the Board' s Decision and Oder in Lu-Ete Farns, Inc.
(1982) 8 ALRB Nb. 55.

(g) Make whole its cutter/packers for the economc |osses
to themof having to provide their own knives to cut Respondent's
| ettuce and nmake whol e its cutter/packers and its closers and | oaders
for the economc loss to themresulting fromthe failure to provide
gl oves; nake whole to run fromDecenber 1, 1982 to the date hereof,
and thereafter until such equi pnent is provided as required or until
there has been notice and, if requested by the UFW bargaining to
agreenent or i npasse.

(h) Preserve and, upon request, nake available to the Board
and its agents, for examnation, photocopying, and otherw se copying,
payrol | records, social security paynent records, tine cards,
personnel records and reports and all other records rel evant and
necessary to a determnation, by the Regional Drector, of the back
pay period and the anount of back pay due under the terns of this
Q der.

(i) Sgnthe Notice to Agricultural Enpl oyees attached
hereto and, after its translation by a Board agent into all
appropri ate | anguages, reproduce sufficient copies in each | anguage
for the purposes set forth hereinafter.

(j) Mil copies of the attached Notice, in all appropriate
| anguages, within 30 days after the date of issuance of this Oder, to
all agricultural enpl oyees enpl oyed by Respondent at any tine during

the period fromDecenber 1, 1982 to the date of mailing.
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(k) Provide a copy of the attached notice, in the
appropri ate | anguage, to each enpl oyee hired by respondent during the
12-month period foll ow ng a renedi al order.

(1) Post copies of the attached Notice, in all approprate
| anguages, in conspicuous place on its property for 60 days, the
period(s) and places(s) of posting to be determned by the Regi onal
Drector, and exercise due care to replace any Notice whi ch has been
altered, defaced, covered, or renoved.

(m) Avrange for a representative of Respondent or a Board
agent to distribute and read the attached Notice, in all appropriate
| anguages, to all of its agricultural enpl oyees on conpany tine and
property at tine(s) and place(s) to be determned by the Regional
Drector. Follow ng the reading, the Board agent shall be given the
opportunity, outside the presence of supervisors and nmanagenent, to
answer any questions the enpl oyees nay have concerning the Notice
and/or their rights under the Act. The Regional Drector shall
determne a reasonabl e rate of conpensation to be pai d by Respondent
to all nonhourly wage enpl oyees in order to conpensate themfor tine
lost at this reading and during the question-and-answer peri od.

(n) MNotify the Regional Drector inwiting, wthin 30 days after the
date of issuance of this Qder, of the steps Respondent has taken to
conply with its terns, and continue to report periodically thereafter,

at the Regional Drector's request, until full conpliance is achieved.

DATED  Decenber 20, 1984 / .
»
L "r"/"’ 2

[

JAMES WOLPVAN
Chi ef Admni strative Law Judge
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NOT CE OF AR GULTURAL EMPLOYEES

_ After investigating charges that were filed in the H GCentro
Regional dfice, the General Counsel of the Agricultural Labor
Rel ations Board (Board) issued a conplaint which alleged that we had
violated the law After a hearing in which each side had a chance to
present evidence, the Board has found that we violated the
Agricultural Labor Relations Act (Act) by failing to provide health
I nsurance to our enpl o?lees, by failing to provide bus transportation
to lettuce harvest enployees, by failing to an the required .
differential for certain lettuce harvest work, by failing to provide
certain equi prent and protective gear, and by failing to pay standby
tine when frost conditions existed, all wthout first notifying the
Lhited FarmWrkers of Anerica, AFL-AQ O (URW as your representative.
The Board has told us to post and publish this Notice and to nail it
to certain of those who worked for us between June 1, 1983 and the
present. V¢ wll do what the Board has ordered us to do.

V¢ also want to tell you that the Agricul tural Labor .
Real ations Act is a lawthat gives you and all other farmworkers in
Galifornia these rights:

1. To organi ze yoursel ves;

2. To form join, or help unions; _

3. Tovote in a secret ballot election to decide whether you want a
uni on to represent you; _

4. To bargain w th your enployer about your wages and wor ki ng
condi tions through a union chosen by a najority of the enpl oyees
and certified by the Board,

5. To act together wth other workers to hel p and protect one
anot her; and

6. to decide not to do any of these things.
Because it is true that you have these rights, we promse that:

VEE WLL NOTI do anything in the future that forces you to do, or
stops you fromdoing, any of the things |isted above.

VE WLL REl MBURSE t hose workers who suffered economc | osses as a
result of the changes we nade in the the terns and conditions of their
enpl oynent, and as a result of the the failure to pay for heal th

I nsurance, standby time and packout differentials.

vE WLL NOT make any change(s) in required paynents or in the terns or
condi tions of enpl oynent for any of our agricul tural workers w thout

notifying the UAWand giving it an opportunity to bargai n about such

change(s).

Dat ed: LU ETTE FARVG, | NC

By:

' (Represent ati ve) (Title)



| f you have any question about your rights as farmworkers or about
this Notice, you may contact any office of the Agricultural Labor

Rel ations Board. (ne office is located at 319 Véterman Avenue H
Centro, Galifornia 92243. The tel ephone nunber is (619) 353-2130.
This is an official Notice of the Agricultural Labor Rel ati ons Board,

an agency of the Sate of Galifornia.

DO NOT REMOVE R MUTI LATE
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