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In 1978, the Independent Lhion of Agricultural Vérkers (I UAY
was certified as the excl usive bargaining representative of the
agricultural workers enployed by Slva Harvesting, Inc. (Slva or
Empl oyer). nh Gctober 13, 1983, the Whited Farmworkers of Anerica,
AFL-QO (URW, filed arival union petition for certification, and an
el ection was held on Gctober 19, 1983. The Tally of Ballots showed the

follow ng results:

UW .. .. . . . .16
TUAW. .o .. . . . .05
No Lhion ................ 3
Uresol ved (hal | enged Ballots. .... 3

Total . ................ . I



The Enpl oyer and the | UAWeach tinely filed objections to
the el ection, two of which were set for hearing:

(1) Wether, because of inadequate lighting at the el ection
site, voters were unable to properly nark their ballots, and

(2) Wether the enployee eligibility list submtted by the
Enpl oyer was deficient such that its utility was substantially inpaired
and, if so, whether the election should be set aside on this basis.

An investigative hearing was conducted on February 6, and 8,
1984 before Investigative Hearing Examner (IHE John Newran. The | HE
found that the evidence supported the conclusion that the eligibility
list was so deficient that its utility to the |UAWwas inpaired such
that it affected the outcone of the election, and he recommended t hat
the el ection be set aside.

The Board has consi dered the objections, the record, and the
| HE s Decision and Recormendation in light of the exceptions and
supporting briefs filed by the parties, and has decided to affirmthe
IHE s rulings, findings, and conclusions, and to dismss the Petition
for Certification.

Hection Ste Msibility

Several wtnesses testified that conditions at the el ection
site were dark and foggy.y The only sources of |ight were two kerosene
| anps, one on the ballot box table and one on the observer table; a

yel low [ ight about eight feet above

v The el ection began at 4:30 aam and ran to 7:00 am
that norning was at 7:18.
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the ground on a firehouse wall a foot away fromthe voting booths; and
the headlights of a state car which was brought in and parked wth the
lights directed at the voting booths. A nunber of voters testified that
they had difficulty seeing their ballots because of the fog and
darkness. However, nost stated that despite the difficulty they coul d
see the ball ot well enough to distinguish the synbols for the | UAW
(clenched fist), UWW(black eagle) and No Lhion. On the basis of their
deneanor, —Zthe | HE discredited the testinony of two voters who stated
that it was so dark they did not know how they vot ed.

The | HE found that the 14-5 ballots were all nmarked in such a
way that the intent of the voters was clear and unanbi guous. None of
the bal l ot s showed random narki ngs, snears or signs of erasure. He
concl uded that seeing the ballots was difficult but not inpossible, and
that the fog and darkness did not prevent the expression of voter free
choi ce.

W affirmthe | HE s findings and concl usi ons on the
election site visibility issue, and decline to set aside the
el ection on that basis.

Deficient Higibility List

Martha Gano, president of the |UAW testified that she
recei ved the enployee eligibility list on the Saturday precedi ng the
Wdnesday, Cctober 19th election. In reviewng the list, Cano

di scovered that nany of the workers had only P.Q

4 The Board wll not overrule an ALJ's credibility resol ution
based on deneanor unl ess the clear preponderance of the evidence
denonstrates the resolution was in error. (K tayana Brothers (1983) 9
ALRB No. 23.)
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boxes listed instead of street addresses. (In fact, of the 198 nanes
listed, 115 had only P.Q box addresses.) Cano al so noted that there
were 22 nanes |isted wth the sane address of 150 Encinal, Apt. 8.
Testinony at the hearing reveal ed that nost of the 22 enpl oyees used
that address only for nailing purposes, and that only two adults and two
children actually lived there. Cano al so observed that of the enpl oyees
inSlvas Prece Rate Gew No. 1, two of themwere listed as residing at
the 150 Encinal, Apt. 8 address, and about 15 of themhad only P.Q
boxes |isted. This concerned her because she knew the crew was not
currently working and thus could not be contacted in the fields.

Cano tried unsuccessfully to contact Acting Regional D rector
Shirley Trevino prior to the Gctober 17 pre-el ection conference to tell
her the list was i nadequate. She al so tried unsuccessfully to notify
t he Enpl oyer about the probl em

Cano drove to the 150 Encinal address and spoke to the wonman
who lived there wth her husband and two children. On Sunday, Cano drove
to Sol edad and Gnzal es | ooking for several workers but could not find
t hem because of incorrect or inconpl ete addresses. She testified that
she was able to contact sonme enpl oyees at their worksites, but generally
was abl e to address themonly in groups, not individually. She clained
that at one worksite she was unabl e to speak to any workers because UFW
organi zers foll owed her around and started tal ki ng whenever she did,
thus preventing her from canpai gni ng.

The problemof the inadequate eligibility list was

11 AARB Nb. 12 4,



raised at the pre-election conference. Shirley Trevino' s response to
questions about the list was that it was too late to deal wth the P.Q
box issue, and they should go on to other natters. Trevino admtted that
on ctober 14, when the Enpl oyer received the petition, the Enpl oyer's
attorney told her the eligibility list had many P.Q boxes, and he asked
her if she wanted himto try to obtain street addresses, but she did not
ask himto do that.

Labor Gode section 1157. 3§/requi res enpl oyers to maintain
accurate and current payroll lists of the nanes and addresses of all
their agricultural enpl oyees. Board regulations require that a conpl ete
and accurate eligibility list of names and current street addresses of
enpl oyees be provided to the Regional Drector wthin -48 hours after
the filing of an election petition (8 Cal. Admn. Gode, section 20310)
and that the Regional Drector provide copies of the list to the other
parties upon determning that an adequate show ng of interest exists (8
Gal. Admn. Gode, section 20313).

In Yoder Brothers (1976) 2 ALRB No. 4 (Yoder), this Board

adopted the National Labor Rel ations Board's (NLRB or national board)
"Excel sior Rule,” which provides that an enployer's failure to furnish a
conpl ete, accurate enployee eligibility list is grounds for overturning

an el ection. (Excelsior Uhderwear, Inc. (1966) 156 NLRB 1235 [51 LRRM

1217].) However, we noted in Yoder that the rule is not nechanically

£l Al section references herein are to the Galiforni a Labor Gode

unl ess ot herw se specifi ed.
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applied, and an election wll not be set aside for an insubstanti al
failure to conply in the absence of gross negligence or bad faith on the
part of the enployer. (The Lobster House (1970) 186 NLRB 148 [ 75 LRRM
1309] .)

In cases involving defective eligibility lists, this Board
has applied an out cone-det ermnative standard, under which an el ection
Wil be set aside only if the deficiencies in the list tended to
interfere wth the enpl oyees’ free choice to the extent that the outcone

of the election could have been affected. Thus, in Patterson Farns, |Inc.

(1982) 8 ALRB No. 57 (Patterson) where Patterson Farns Enpl oyees
Association filed a rival union petition and the i ncunbent URWr ecei ved
t he defectiveé/ eligibility list only 24 hours prior to the el ection,
we held that the UFWhad the burden of proving that objectionabl e pre-
el ection conduct occurred whi ch prejudi ced the UFWand tended To af f ect
enpl oyees' free choice or the outcome of the election. (Id., at p. 5.)
The evidence in Patterson established that the UFWknew where nost of
the workers |ived who used P.Q box addresses. V¢ found that the

enpl oyer had failed to exercise due diligence in preparing the payrol l
list, but that there was no bad faith and no actual prejudice to the
UFW Therefore, we determned that the UFWhad not net its burden of
proof, and we upheld the results of the election. (ld., at p. 6.)

In Betteravia Farns (1983) 9 ALRB No. 46 (Betteravi a)

4 dJ the 122 nanes on the eligibility list, 41 had P 0 box

addresses. (Patterson Farns, Inc. supra, 8 AARB No. 57, |HED at p.
21.)
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a petition for decertification of the incunmbent union, |UAW was filed,
and the UFWintervened. The enployer's eligibility list had only P.Q
box addresses for 67 of the 307 eligible voters, and an additional four
enpl oyees had non-1ocal or inconpl ete addresses. The enpl oyer cont ended
that the |UAWs failure to utilize all neans at its disposal to |ocate
enpl oyees at their hones proved that the | ack of street addresses was
uninportant to the union. However, the | HE (whose findings and

concl usi ons were adopted by the Board) concl uded that the union had no
obligation, either under statute or case law, to naximze its

canpai gning or to renedy deficiencies in the list; rather, the duty of
due diligence in conpiling and correcting the list is inposed solely on
t he enpl oyer.

The IHE in Betteravia al so found that al nost one quarter of
the work force was unreachabl e by the | UAWbecause of the defective
list, that many of the repl acenent workers whomthe union was able to
contact were unfamliar wth the el ection issues, and that a shift of 17
votes fromNo Lhion to the | UAWwoul d have resulted in a runoff
el ection. Thus, she concluded (and the Board affirned) that the outcone
of the election was affected by the deficiencies inthe list and the
el ecti on shoul d be set aside on that ground al one.

In Sonfarel, Inc. (1971) 188 NLRB 969 [ 76 LRRM 1497] the

NLRB held that it woul d presune an enpl oyer's failure to supply a
substantially conpl ete voter eligibility list had a prejudicial
effect upon the election. The NLRB concl uded that to | ook beyond

the question of substantial conpl eteness of the

11 AARB Nb. 12 1.



list, and into the further questi on of whether enpl oyees were
actual ly inforned about the el ection, "woul d spawn an
admni strative nonstrosity." (ld., 76 LRRMat 1498.)

Wile we agree wth the NLRB that an el ecti on shoul d be set
asi de where an enployer's refusal or failure to supply a substantially
conpl ete voter eligibility list had a prejudicial effect upon the
el ection, we decline to followthe NLRB s presunption because we do not
believe it constitutes applicabl e precedent for this Board. FRather, we
bel i eve that the outcone-determnative test is the correct test to
apply in determning whether to set aside an agricultural election on
the basis of a defective eligibility list, especially in the case of
rival union elections. Qe reason we do not believe it appropriate to
apply the NLRB' s presunption that a substantially deficient eligibility
list has a prejudicial effect on an election is the statutory
requirenent that we shall certify an el ection unl ess we determ ne that
there are sufficient grounds to refuse to do so. (Labor Gode section
1156. 3(c).) Further, a decision to set aside a farmworkers' el ection
nay nean a serious delay in the enpl oyees' expression of free choice,
since general ly another el ection cannot be run until the next peak
season, which nay not occur until the follow ng year; noreover, because
of the likelihood of high turnover, the conposition of the bargaining
unit rmay be substantially changed fromthat upon whi ch the show ng of
i nterest was based.

Appl ying the out come-determnative standard to the facts

at hand, we conclude that the el ecti on herei n shoul d be

11 ALRB No. 12



set aside on the grounds that the inadequate eligibility list did tend
to affect the results of the el ection. The Enployer's list was grossly
i naccurate and inconpl ete, the lUAWitself did not have a significant
nunber of enpl oyee hone addresses in its files, and the | UAWs staff was
forced to waste val uabl e tine | ooki ng for enpl oyees whose addresses were
incorrect. Further, the results of the election were close, so that a
swtch of nerely six votes woul d have changed the outcome. V¢ concl ude,
therefore, that the defective |ist caused actual prejudice to the | UAW

V¢ set aside this election nost reluctantly, not only because
of the difficulties inherent in re-running an agricultural election, but
al so because the result appears to penalize the petitioning union, the
UFW whi ch has not been a party to any misconduct at all. However, the
issue is not (as the URWcl ai ns) whet her the | UAWwas any nor e
prej udi ced than the UFWby the defective eligibility list. Rather, the
issue is whether the defective list tended to affect the outcone of the
election -- and we find that it clearly did.

VW are also mndful of the danger of setting aside rival
uni on el ecti ons because of the possibility that an enpl oyer m ght
deliberately submt a deficient eligibility list so that a favored
I ncunbbent uni on coul d seek to have the election set aside if the rival
union won a majority (the incunbent union thus retaining its
certification). Ve express no opinion as to whether the rational e of

this case woul d extend to such a

11 AARB Nb. 12 9.



situation. S Here, there is no evidence that the Enpl oyer
deliberately prepared an i nadequate list or otherw se exhibited any
favoritismtoward the i ncunbent union. In fact, Slva s attorney
offered to try to correct the list when he submtted it to the Regi onal
Orector, but she refused the offer.

WV w il order that the el ection herein be set aside. V¢ wll
al so order that upon a Notice of Intention to Take Access being filed
wth the Regional Orector wthin 12 nonths fol | ow ng the date of our
Qder, the Ewployer shall forthwith furnish to the Regional Drector a
conpl ete and accurate |ist of the nanes and street addresses of all its
agricultural enpl oyees. The Regional Drector shall then provide
copies of the list to both the union filing the Notice of Intention to
Take Access and the i ncunbent union so that they may ascertain the
accuracy and conpl eteness of the list. Ve wll issue the above
described Oder so that if a petition for representation is again
filed, the sane probl emof a defective eligibility list bei ng submtted
wWll not recur. V¢ deemour authority to issue such an Qder to be
contai ned in Labor Gode section 1157.3, which provides: "Enpl oyers

shall nmaintain accurate and current payroll lists

o See, e.g., Nathan's Fanous of Yonkers, Inc. (1970) 186 NLRB 131
[ 75 LRRM 1321] in which three uni ons conpeted for the sane unit, and
the -enpl oyer attenpted to defeat Local SQ the eventual w nner, by
conmtting unfair |abor practices such as promsing and granting
benefits in order to i nduce enpl oyees to support the favored uni on and
t hreat eni ng enpl oyees wth reprisals if Local 50 won. Both of the
ot her uni ons obj ect ed because no Excel sior |ist had been provided. In
that unusual situation, the NLRB refused to apply the Excel sior rule,
because setting aside the el ection woul d nerely have gi ven the conpany
anot her chance to coomt unfair |labor practices inits effort to defeat
Its enpl oyees' free choi ce.

11 AARB Nb. 12 10.



contai ning the names and addresses of all their enpl oyees, and shal
nake such lists available to the board upon request." (Enphasis
added. )

RER

By authority of Labor (Code sections 1156.3 and 1157.3, the
Agricul tural Labor Rel ations Board hereby orders:

1. That the election heretofore conducted in this
natter be, and it hereby is, set aside and that the Petition for
Certification be, and it hereby is, dismssed.

2. That upon a Notice of Intention to Take Access
being filed wth the Regional Drector wthin 12 nonths fol | ow ng the
date of this Oder, Ewloyer Slva Harvesting, Inc., its officers,
agents, successors, and assigns shall forthw th furnish to the Regi onal
Drector a conplete and accurate |ist of the nanes and current street
addresses of all its agricultural enployees. The Regional DO rector
shal | then provide copies of the list to the union which has filed the
Notice of Intention to Take Access and to the incunbent union, so that

they may ascertain the accuracy and conpl eteness of the list. Dated:

April 25, 1985

JYRL JAVES- MASSENGALE, Chai r per son®
JON P. MCARTHY, Menber
JORE CARRLLQ Menber

o The signatures of Board nenbers in all Board Deci si ons appear

wth the signature of the chairperson first (if participating),
foll owed by the signatures of the participating Board nenbers in order
of their seniority.

11 ALRB No. 12 11.



MEMBER WVALD E, D ssenti ng:

Inthis case, the najority sets aside a rival union election
solely on the basis of a deficient enployee list. There is no evidence
that the Enpl oyer conpiled the list negligently or in bad faith; indeed,
upon his submssion of the list to the Regional Drector, he acknow edged
the deficiencies and offered to nake attenpts to obtain street addresses;
no one suggested he needed to do so. The incunbent union (1UAY raised no
objection when it tinely received the list; not until the preel ection
conference, three days after it had received the list and two days before
the election, did it raise the issue.

In finding that the | UAWwas prejudiced by the deficiencies in
the list, the majority appears to rely on the |HE s observation that "the
|UAWhas a very limted staff" and so nakes the determnation of prejudice
inrival union elections vary wth the strength or size of the union
alleging prejudice. | cannot agree. That the najority does utilize just

such a sliding scale is evident

11 ALRB No. 12 12.



given this Board s previous - and contrary - determnation in Patterson
Farns (1982) 8 ALRB No. 57. There, the incunbent union (UFW was
deni ed status as a party by the Regional Drector until 24 hours before
the el ection and was not provided the list until that late tine. In
addi tion, there was substantial evidence that the enpl oyer conpiled the
list in bad faith, know ng that those enpl oyees he designated w th post
of fi ce addresses actual ly lived on his own property. Nonethel ess, the
Board refused to set aside the el ection, adopting instead the ALJ' s
determnation that

thol T us6 Of (he l i St - Thel T or Gani vat) onal e f ort Sonai iy

were di scouraged by the | ateness of the hour and day. (ALJ

slip opinion at 75.)
| dissented in that opinion, stating that the denial of status to the
uni on conbi ned with the bad faith of the enployer in conpiling the |ist

warranted setting aside the election. In Betteravia Farns (1983) 9 ALRB

No. 4-6, | joined the majority in setting aside a rival union el ection
because of the "cumul ative effect of the deficiencies inthe eligibility
list and the preel ection violence." (Sip opinion, pg. 3, enphasis
added. )

The majority's opinion here leads ne to conclude that it is

overruling this Board's analysis in Patterson Farns, supra, and adopti ng

an approach for rival union el ections wherein it wll apply different
standards of prejudice to conpeting unions, setting aside an el ecti on when
the | osing union can showit was | ess equi pped to organi ze than the
prevailing union. The majority's ill-conceived standard i s conpounded by
its mstaken characterization of this election as being a "cl ose"

el ection.

13.
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The Tally of Ballots shows that 97 percent of the

farnmwor kers who voted in this rival union election voted for uni on
representation; only 3 (three) farrmorkers -- 2 percent of the vote count
—voted for "no union." This extrenely high support for unionizationis
persuasi ve evi dence that farnmworkers and uni on organi zers were

communi cating. S nce a prinary purpose of the enployee list is to
facilitate comunication between farmworkers and uni on organi zers (Harry
Carian v. ALRB, 36 Cal.3d 654 (1984), | nust conclude the deficient |ist

had no significant inpact on that communication and therefore did not
affect the outcone of the el ection.

| realize, of course, that the close margin the majority refers
tois that between the two conpeting unions. But | would submt that, in
the absence of a sizeable "no union" vote, a close nargi n between
conpeting uni ons argues agai nst setting aside the el ecti on because of a
deficient list since it nust be presuned that the sizeabl e support enjoyed
by both unions reflects their ability to coomuni cate wth the workers. A
si zeabl e "no union" vote woul d change ny concl usion, for such a show ng
woul d 1 end credence to the evidence offered that the deficient Iist
hi nder ed communi cati on between organi zers and workers. Wile the ngjority
mght certainly argue wth ne whether every worker who i s contacted at
hone by are organi zer woul d be persuaded to vote for a union, surely the
najority does not seriously contend that a deficient |ist played an

"out come determnative" rol e when 97 percent of the voters
FHEEErrrrrrrrr
FEEEErrrrrrrrri

14.
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sel ected union representation and their votes were closely divided

bet ween the two uni ons.
| woul d uphold the results of the el ection.

Dated: April 25, 1985

JEROME R WALD E Menber

11 ARB NO 12 15.



MEMBER HENNLNG DO ssenti ng:

In this rival union election, the i ncunbent uni on was
def eat ed and now argues we shoul d set aside the el ecti on because the
enpl oyer failed to exercise due diligence in nmaintaining the current
street addresses of its enployees. In the circunstances of this case,
the deficient list was, inny view insufficient to overcone the
presunption of correctness afforded to our elections and | accordingly
dissent fromthe majority's decision to set this el ection aside.

In Yoder Bros. (1976) 2 ALRB No. 4, we announced a broad
rule adopting the National Labor Relations Board's (NLRB) so-call ed
Excel sior rule. (Excelsior Uhderwear, Inc. (1966) 156 NLRB 1236 [51
LRRM 1217].) V¢ stated:

V¢ reaffirmthat it is the enployer's obligation to supply an
accurate, up-dated |ist of nanes and addresses of workers in
accordance with the applicable statutory provisions and

regul ations. The burden of explaining defects or
discrepancies in the list is consequently upon the enpl oyer.
Were 1t appears that the enpl oyer has failed to exercise due
diligence In obtaining and

16.
11 AARB Nb. 12



suppl yi ng the necessary infornmation, and the defects or

di screpancies are such as to substantially inpair the

utility of the list inits infornmational function, the

enpl oyer's conduct wll be considered as grounds for

setting the election aside. Were the list is deficient

due to the gross negligence or bad faith of the enployer,

an el ection nay be set aside upon a | esser show ng of

actual prejudice by a union. (ld. at pp. 15-16.)
However, in Yoder, we careful ly tenpered application of this newrul e
and did not set the election aside despite deficiencies in the list.
Because there was no show ng of gross negligence by the enpl oyer nor
substantial inpairnent of the utility of the list to the certified
union, we found the election to fairly represent the w shes of the
bargai ning unit enpl oyees. (See also, Ranch No. 1 (1979) 5 ALRB No. 3;
Paul W Bertuccio (1979) 5 ARB No. 5. )

Smlarly, in Tenneco Wst, Inc. (1977) 3 ALRB No. 92, we

found that the enpl oyer failed to provide an adequate list and refused
to provide the nanes and addresses of a | abor contractor. Again, we
did not set aside the el ection, notw thstandi ng the i nadequaci es of the
list thereby avoiding an overly technical application of the NLRB rul e.
(See al so, Tenneco Vest, Inc. (1978) 4 ALRB No. 16.)

In Point Sal Gowers & Packers (1978) 4. ALRB No. 105, we

found that the enpl oyer had been negligent in the nmai ntenance of the
enployee list. (In fact, we later concluded that the enpl oyer's
negl i gence was an unfair |abor practice, see Point Sal Gowers &

Packers (1979) 5 ALRB No. 7.) However, we did not set aside the

el ecti on because the union seeking to set aside the election (the UFW

there) could not show that the inadequate

11 ALRB No. 12 17.



list had a substantial inpact on the election. The UFWintervened in the
el ection only two days before the el ection and the enpl oyer nade good

faith efforts to correct the list. Smlarly, inJack T. Baillie (,

Inc. (1979) 5 ALRB No. 72, the enployer's unfair |abor practice in
naintaining a deficient list did not affect the outcone of the el ecti ony
because the list was susbstantially repaired three days before the

el ecti on.

In Patterson Farns, Inc. (1982) 8 ALRB Nb. 57, the incunbent

union (again, the UAW was given only twenty-four hours to nake use of a
deficient enployee list. Ve determned that while the enpl oyer had been
negligent in maintaining the list, the UWWhad failed to establish that

it suffered any prejudi ce because of differences inthe list. Again, the
el ection was certified.

Fnally, and nost recently, in Betteravia Farns (1983) 9 ALRB

Mb. 46, we adopted an IHE report that held (in the alternative) that the
cunul ative effect of preelection viol ence (including threateni ng conduct
of enpl oyer representatives wth rifles during the volatile strike in
progress), coupled wth the deficient |ist, containing i nadequat e
addresses for recently hired repl acenent workers, was sufficient to set

aside the el ecti on.gl

ED strong dissent was filed in this case by Board Menber Ruiz. He
stated that the majority in Baillie was creating an "admni strative
nonstrosity” by requiring a show ng that a defective list also had a
substantial inpact on the ability of organizing unions to comuni cate
wth the workforce. The position advocated by Menber Ruiz is apparently
adopted by the najority herein.

2 In Betteravia, as the najority correctly discusses, the | HE

(Fn. 2 cont. on p. 19.)

11 AARB Nb. 12 18.



| have set forth the above precedent at sone |ength to nake
the point that the strict liability rule proposed by the majority inthis
case is contrary to our previous guidelines. Wile the enpl oyer's
negligence here is nore than likely an unfair |abor practice, |1 do not
bel i eve that the conduct was sufficient to set the el ection aside
notw thstanding the nmgjority's conclusory finding of prejudice to the
i ncumbent union. Qearly, there is no gross negligence by the enpl oyer
who offered to renedy the inadequacies of the list, (see e.g., Point Sal

Gowers & Packers, supra, 4 ALRB No. 105; Jack T. Baillie ., Inc.,

supra, 5 ALRB No. 72.), nor was the i ncunbent uni on deprived of either
its post-certification access rights to the enpl oyees (see, QP.

Mirphy (1978) 4 ALRB No. 106) or otherw se able to establish that the
deficient list caused it significant prejudice. 3 No other factors are

present in this case that question the ability of

(Fn. 2 cont.)

found a deficient enpl oyee |ist provided to an i ncunbent union
faced wth a decertification el ection to have been sufficient,
inand of itself, to set aside an el ection. As one Board Menber
involved in the Betteravia Decision, ny review focussed on the
cunul ative effect of all the facts, or the alternative hol din
of the IHE | do not believe the Board i ntended to adopt suc
astrict interpretation of the Yoder rule in Betteravia as is
here announced. A deficient enpl oyee |ist nust be acconpani ed
by a show ng of enployer bad faith and actual prejudice to the
enpl oyees' right to receive information in order to constitute
grounds to set aside an election. (Patterson Farns, supra,

8 ALRB No. 57.)

¥ concur wth Menber V@l die in objecting to the ngjority's

reliance on the organi zational ability of the |UAWas a factor in
determni ng whet her the el ection should be certified. Such a mspl aced
reliance is particularly incongruous where it is the certified union
whose snal | organi zational staff establishes the prejudice. A certified
uni on has significant protection

(Fn. 3 cont. on p. 20.)

11 ALRB No. 12 19.



the enpl oyees to freely express their choice of representative and the
Board should not lightly deprive themof that right. In ny opinion, the
naj ority's overly technical application of the Yoder rule in this case
has di senfranchi sed the voters here and unnecessarily created
significant burdens in the operation of future el ections.

Dated: April 25, 1985

PATR K W HENNLNG  Menber

(Fn. 3 cont.)

under the ALRA For exanple, the Act provides that for the year
followng an election, an election bar is erected adequatel y
protecting the fledgling union's status as representative fromrival
union or decertification petitions. (81156.5.) Later, should

col | ective bargai ning prove successful the Act offers the protection
of a contract bar to the incunbent union. (See, 81156.7(b).)
Further, the incunbent union has all the post-certification access
rights that are not available to the rival unions.

20
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CASE SUMVARY

S LVA HARVESTING | NC 11 AARB Nb. 12
CGase No. 83-RG9-SAL

| HE Deci si on

In 1978 the | UAWwas certified as representative of the Enpl oyer's
agricultural enployees. In ctober 1983 the UFWfiled a rival union
petition for certification and, in the subsequent el ection, the UFW
received a ngjority of the votes.

The BEwl oyer and the |UAWTiled el ection obj ections, two of which were
set for hearing: (1) Wether the enpl oyee eligibility list submtted by
the Enpl oyer was deficient such that it tended to affect the outcone of
the election, and (2) whether because of inadequate lighting at the

el ection site voters were unable to nark their ballots properly.

The |HE found that poor lighting at the election site nade it
difficult, but not Inpossible, for the voters to express their free
choice. He found that all of the ballots were narked i n such a way
that the intent of the voters was clear and unanbi guous, and he
concl uded that the el ection shoul d not be set aside on the basis of
poor visibility.

Regarding the eligibility list issue, the |HE found that the |ist
submtted by the Enpl oyer contai ned accurate street addresses for only
53 of the 198 naned enpl oyees (115 of the nanmes had only P.Q box
addresses, 8 had no addresses, and 22 were |isted at one address where
only two adults and two children actually lived). The | He concl uded
that the list did not even cone close to bei ng adequate. Because of the
cl oseness of the election results, and because the | UAWcoul d have
conducted a much nore effective canpaign if it had been able to plan
hone visits to enpl oyees on the basis of a conplete and reliable list,
the I HE concluded that the deficiencies inthe list soinpairedits
utility to the IlUAWthat it tended to affect the outcone of the

el _egti on. Therefore, he recormended that the el ection results be set
asi de.

Boar d Deci si on

The Board affirned the |HE s rulings, findings, and concl usi ons, and
dismssed the Petition for Certification. The Board held that the
correct test to apply in determning whether to set aside an
agricultural election on the basis of a deficient eligibility list is an
out come-determnative test, under which an election wll be set aside
only if the deficiencies inthe list tended to interfere wth enpl oyees'
free choice to the extent that the outcome of the el ection could have
been affected. Applying that test, the Board found that the eligibility
list submtted by the Enpl oyer was grossly inaccurate and i nconpl et e,

21.



that the defective list caused actual prejudice to the |UAW and that
the inadequate |list tended to affect the results of the el ection.
Therefore, the Board ordered that the el ection be set aside.

The Board al so ordered that upon a Notice of Intention to Take Access
being filed wthin 12 nonths fol l ow ng the Board' s Qder, the Epl oyer
shall furnish to the Regional Drector a conplete and accurate |ist of
the names and current street addresses of all its agricultural

enpl oyees, and that the Regional Drector shall then provide copi es of
the li1st to both unions so that they nay ascertain the accuracy and
conpl eteness of the |ist.

Db ssents

Menber V@l di e dissented, finding the 97 percent vote in favor of

uni oni zation, closely divided between the conpeting unions, denonstrated
substantial communi cation between uni on organi zers and workers and,
therefore, the defective list did not have an out cone-determnative
affect upon the election. In the presence of such overwhel mng voter
expression for unionization, Menber Vdl die woul d not overturn the
results of a hotly contested rival union el ection solely on the basis of
a defective list, in the absence of any bad faith or negligence by the
enpl oyer in conpiling the list. dven these factors, Menber V@l di e does
not find it appropriate for the majority to overturn a rival union
eLecti ﬂn nerel y because one union was | ess equi pped to organi ze than was
t he ot her.

Menber Henni ng di ssented and woul d have certified the results of this

el ection. He woul d have found the nmai ntenance of a deficient payroll
list inand of itself was not enough to set aside the el ection,

especi al | y when t he Ioarty conplaining of the list failed to seek its
correction in a tinely fashion and was ot herw se unabl e to denonstrate
that the deficient list caused it significant prejudice. Mnber Henni ng
woul d require an affirmative denonstration that the defective |ist had a
substantial inpact in the ability of incunbent unions to commnicate
wth the nenbers of their bargaining unit.

* * *

This Case Summary is furnished for information only and is not an
official statenent of the case, or of the ALRB

* * *
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DEQ S AN
STATEMENT (F THE CASE
JCHN NEWAN | nvestigative Hearing Examner: This case

was heard by ne in Salinas, CGalifornia on February 6.



through 8, 1984.. The Independent Unhion of Agricultural Vdrkers (I UAWY
and the Uhited FarmWrkers of America, AFL-AQ O (URW participated fully
inthe hearing; Slva Harvesting (the Enpl oyer) and Lupe Martinez,
Regional Drector of the Agricultural Labor Relations Board's (ALRB or
Board) Salinas region al so participated, but on a limted basis which
Wl be explained bel ow Post-hearing briefs were submtted by each of
t he above- naned parties.y

In 1978, the | UAWbecane the certified bargai ni ng
representati ve of the Enployer's agricultural workers. O Cctober
13, 1983, a petition for certification/rival union petition was
filed by the UFWpursuant to section 1156.7 of the Agricul tural
Labor Rel ations Act (ALRA or Act.)gl The Board conducted an

el ection on ctober 19, pursuant to Labor (ode section 1156. 3(a).

1/The UFWfiled a notion to strike the | UAWs post-hearing brief because
it was filed three days after the deadline all parties and | agreed to at
the end of the hearing, due to a fire which destroyed the first typed
version. As no prejudice has been shown likely to result to any party
fromthe late filing, and the length of tine by which the | UAWm ssed t he
deadl i ne was not so great, under the circunstances here present, as to
indicate disregard for the Beard s procedures, the UFWs notion is hereby
deni ed.

The UFWal so filed a notion to strike notes taken by an | UAWstaff nenber
at a pre-election conference, which the |UAWsubmtted as an attachnent to
its post-hearing brief nmore than one nonth after the date it had agreed to
submt them The UFWclains it was prejudiced in preparing its post-
hearing brief by not having access to those notes. Based on the |ateness
of the IUAWs subm ssion and the prejudice such lateness is alleged to
have caused, and coul d have been expected to cause, the UFWs notion to
strike said notes is hereby granted.

2(N | dates hereafter refer to 1983 unl ess ot herw se specified and
all statutory citations are to the ALRA unl ess ot herw se specifi ed.



Imedi ately follow ng the el ection, Regional O rector
Martinez ordered the bal lots inpounded. The tally of ballots shows

the follow ng results:

UAW 76
| UAW 65
No Uhi on 3
(hal | enges 3
Tot al 147

The Enpl oyer and the 1UAWeach tinely filed objections to the
el ection. By Qder dated Decenber 20, 1983, the Executive Secretary
dismssed certain objections to the election but set for hearing the
fol | ow ng objection:
Wiet her the enpl oyee eligibility |ist submtted by the
enpl oyer was deficient such that its utility was
substantially inpaired and, if so, whether the el ection
shoul d be set aside on this basis.
n January 27, 1984, in an Qder granting in part the
Enpl oyer's and the | UAWs Requests for Review of D smssal of (bjections,
the Executive Secretary set for hearing the foll ow ng objection:
Wiet her because of inadequate |ighting at the

el ection site voters were unable to properly
nark their ballots.

JUR SO CT1 QN

None of the parties to the proceedi ng has chal | enged the
Board's jurisdiction. Accordingly, | find that Slva Harvesting is an
agricultural enployer wthin the neaning of section I140.4(c') and that
the 1 UAWand the UFWare each | abor organi zations wthin the neani ng of
section 1140. 4(f).
PRELI M NARY LEGAL | SSLES

Three | egal issues raised during the course of the hearing



nust be addressed before | discuss the findings | have nade and

concl usions | have cone to on the basis of the evidence presented at the

hearing. The |egal issues are the foll ow ng:

1. My an enpl oyer participate in an el ection obj ecti ons heari ng when
the parties to the el ection were an i ncunbent union and a rival
union, one of which is certain to serve as the enpl oyee's certified
representati ve whether or not the el ection results are uphel d?

2. Wat standard shoul d be applied to an objection by a union that the
list of enployees submtted by the enpl oyer to the Regional DO rector
pursuant to Title 8, California Admnistrative (ode, section
20310(a)(2) was nmaterial |y deficient?

3. Wat right, if any, does an ALRB Regional DO rector have to
participate in el ection objection hearings?

The first issue concerns the right of an enpl oyer to
participate in a hearing on el ecti on obj ecti ons when one of two unions is
certain to serve as the enpl oyees' certified representative. The UFWat
the start of the hearing noved to exclude the Enpl oyer from
participating, arguing that the Enpl oyer had no | egal | y cogni zabl e
interest in the outcone. The alleged | ack of such an interest results
fromthe unusual circunstances here, whereby the UFWw || be certified as
the enpl oyees' representative if the election results are upheld, but, if
the election is overturned, the incunbent 1UAWwW || renain the enpl oyees'
certified representati ve.

The UWFWargued that the usual interest of an enployer in

avoi di ng uni oni zation of its workforce does not arise here,



because the certification of one or the other |abor organization is
assured. The UFWfurther contended that by participating in the hearing
I n opposition to upholding the election results, the Ewpl oyer woul d confer
on the 1UAW which al so argued agai nst uphol ding the el ection results, a.
benefit of considerabl e value, and that confering such a benefit woul d
constitute a violation of ALRA section 1155.4, which provides, in rel evant
part, that "it shall be unlawful for any agricultural enployer... to pay,
lend or deliver any thing of value to.... [alny representative of his
agricultural enployees....". (Smlarly, ALRA section 1155.5 provi des
that "It shall be unlawful for any person to request, denand, receive or
accept, or agree to receive or accept, any paynent, |oan or delivery of
any noney or any other thing of val ue prohibited by section 1155.A ")
The UFWpointed out that al though the | UAWwas represented at
the hearing by its President, Ms. Martha Cano, it was not represented by
an attorney, while the Enpl oyer was represented by a nenber of the Bar,
Terrence R O Gonnor. The UFWargued in its Mtion that:
The presence of a conpany | awyer conducting exam nation and
presenting evidence in furtherance of an objection that is
the same as the | UAWs obj ecti on anmounts to the conpany
lawyer litigating the |UAWs case. In this nanner the
conpany W Il have delivered and the | UAWw || have accept ed,
things of value in contravention of the express prohibition
of the [ALRA.
The Enpl oyer's position on this issue is that an enpl oyer
has an interest in whether or not its enpl oyees are represented by a
union and that, as a corollary, an enpl oyer has an interest in
determning that the el ection accurately represents the freely

expressed desires of the enpl oyees. An



enpl oyer, then, has a right to argue to the Board that a particul ar
union +s not the freely chosen representative of its enpl oyees. The
Enpl oyer al so points out that the nature of election objection
hearings is investigative rather than adversarial, and that the nore
parties there are participating in the hearing, the greater the
likelihood that all relevant issues wll be explored and a conpl ete
evidentiary record produced.

| denied the UFWs Mtion on three grounds, two of which are
technical in nature. | found that the relief sought by the URW
excl usion of the Enpl oyer fromthe hearing, was beyond the authority
vested in an Investigative Hearing Examner (I1KE) by the Board' s
regul ati onsg’/ governi ng the conduct of such hearings. The Executive
Secretary having included the Enpl oyer as a party, it was not for ne as
an |HE to exclude it.

Second, | found the WWs Mtion untinely. The Mtion
shoul d have been nade to the Executive Secretary well in advance of
the commencenent of the hearing, not at the beginning of that
pr oceedi ng.

The third ground for ny ruling was that the UPWs Mtion was
at odds wth the schene for representation proceedi ngs established in
the Act, by the Board s regul ations and by the settled practice of the

Board, which has been revi ened and uphel d

g’/'I’ltl e 8, Glifornia Admnistrative Gode, section 20365 and 203~0 set
forth the duties and responsibilities of Investigative Hearing Exam ners.
They contain no suggestion that an | HE may exclude as a party to
representati on proceedi ngs any person or entity designated as a party by
the Executive Secretary.



by the courts, nost notably in J. R Norton Gonpany v. Agricul tural
Labor Relations Bd. (1979) 26 CGal.3d 1. That schene contenpl ates full
participation by enpl oyers. (See Cattle Valley Farns (1982) 8 ALRB Nb.

24.) Their participation helps to assure not only that all issues
arising fromrepresentation el ections will be fully expl ored but al so
that the bargai ning obligations which certification of |abor
organi zati ons i nposes on enpl oyers wll be accepted by themw th a sense
that their rights and their |egal argunents have been taken seriously in
the representation certification process.

The definition of "party" in the Board s regul ati ons
I ncl udes, "any person naned or admtted as a party...in any Board
proceedi ng, including wthout limtation...any person naned as...
enployer.” (Title 8 Gal Admn. Code section 20130). This section is
identical inall pertinent parts to section 102.8 of the Nati onal Labor
Rel ations Board' s (NLRB) regul ations. (Title 29, (ode of Federal
Regul ations section 102.8.) The NLRB has consistently permtted
enpl oyers to participate in represenation hearings.

Fnally, election objections hearings are indeed evidentiary
rather than adversarial in nature; their purpose is to devel op a full
and accurate record on the objections at issue. (N.RB v Botany Wrsted

MIls (3rd dr. 1943) 133 F.2d 876 [11 LRRM780]). Participation by

enpl oyers is conducive to this goal. Such benefit(s) as a union m ght
derive fromthat participation are incidental and are outwei ghed by the
desirability of producing conpl ete evidentiary records in el ection

obj ection hearings. The prohibitions contai ned in section 1155. 4
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and 1155.5 agai nst benefits to a representative of enpl oyees froman
enpl oyer do not contenplate or include the indirect benefits one of the
conpl eting unions mght derive fromenpl oyer participation in such a
hear i ng.

For all of the above reasons, | conclude that an enpl oyer
has a right to participate in an el ection objections hearing even when
aunionis certain to serve thereafter as the enpl oyees
representati ve.

The second | egal issue to be di scussed here concerns the
standard to be applied when a | abor organi zation objects to an el ection
on the ground that the list of eligible enpl oyees submtted by an
enpl oyer pursuant to Title 8, California Admnistrative Gode, section
20310(a)(2), was nmaterially deficient. This issue arises fromthe
| anguage of the first objection set for hearing in the Executive
Secretary's Oder of Decenber 20, 1983, i.e.:

Wiet her the enpl oyee eligibility list submtted by the

enpl oyer was deficient such that its utility was substantially

ngﬁh{gdbgggé.|f so, whether the el ection shoul d be set aside
The phrasi ng of the objection requires consideration of (1) whether the
list was deficient; (2) if so, whether such deficiencies inpaired the
list's validity; and (3) if so, whether that inpairnent affected the
outcone of the election so that those results shoul d not be uphel d.
The last part of this objection, "...and, if so, whether the el ection
shoul d be set aside on this basis," suggests that a deficient list, the
utility of which was inpaired, mght not by itself constitute

sufficient grounds for setting an el ection aside.



Labor Gode section 1157.3 inposes a duty on agricul tural
enpl oyers to "maintain accurate and current payroll lists containing the
nanes and addresses of all their enpl oyees." Section 20310(2) of the
Board' s regul ations provides that an enployer's witten response to an
el ection petition shall contain a conpl ete and accurate list of the full
nanes and current street addresses of its enpl oyees. This enpl oyee
eligibility list nust be provided to the Regional Drector wthin 48
hours after the filing of an election petition. (Regulation section
20310(d}.) The Regional Orector nust then provide copies of the list to
all parties to the election. (Regulation section 20313.) The purpose
of the latter requirenent is to allow parties to an election to
comuni cate wth eligible voters at their hones. (Yoder Brothers, Inc.
(1976) 2 ALRB No. 4.)

In Yoder Brothers, one of its earlier cases, the ALRB

explicitly adopted the National Labor Relations Board's (M.RE)

"Excel sior Rule" which, sinply stated, provides that an enpl oyer's
failure to provide a conpl ete, accurate enpl oyee eligiblity list shall
be grounds for setting aside the election. (Excelsior Underwear, Inc.
(1966) 156 NLRB 1236 [61 LRRM 1217].) The rul e enbodi es a policy that

enpl oyees shoul d be fully inforned of the issues in an el ection and that
comuni cation of opposing viewpoints can only be insured if all parties
have access to the nanes and addresses of all the voters. Unhder the
ALRA a union has only five days to use the eligibility |ist.
Deficiencies inthe list therefore are nore likely to interfere wth

comuni cation between a uni on and agricul tural enpl oyees



than they would in the industrial setting regul ated by the NLRB. (Jack
T Baillie ., Inc. (1979) 5 AARB No. 72.)
The NLRB has hel d that the Excel sior rule shoul d be sinple

and easy to admnister, and has consi dered even seemngly mnor defects
inthe Excelsior list to be grounds for setting aside a representation

election. In Centre Engineering, Inc. (1980) 235 NLRB No. 28, [105 LRRM

1637] the NLRB voi ded an el ection where the list was not al phabetically
arranged and cont ai ned hone addresses, but no ZI P codes for 95 percent

of the enployees. In Sonfarrel, Inc. (1971) 188 NLRB 969, [76 LRRM

14.97] the NLRB ruled that the inquiry into the substantial conpl et eness
of the list should be an objective inquiry, rather than an inquiry into
the actual inpact the deficiencies had on the efforts of the union to
reach enpl oyees. In that case, the enpl oyer omtted five nanes fromthe
eligibility list in an election where 52 ballots were cast. The union
obj ected and the el ection was overturned. The enpl oyer attenpted to
establish that four of the five individuals omtted fromthe |ist
received union literature and were fully aware of the neani ng and the
purpose of the election, but the Board rejected that evidence, stating:

[T] he issues of a union's actual access to enpl oyees or the

extent to which errr)I oyees omtted fromthe Excel sior |ist

are anare of the el ection issues and argunents, are not

litigable matters in applying the Excel sior rule...To | ook

beyond the question of the substantial conpleteness of the

lists, however, and into the further question of whether

enpl oyees were actual ly "inforned about the el ection issues

despite their omssion fromthe list, would spawn an

admnistrative nonstrosity. Ibid, 188 NLRB at 970 [ 76 LRRM
at 1498].

10.



The ALRB has often cited Excel sior, but its approach to
el ection obj ections based on inadequate eligibility |ists has incl uded
factors whi ch go beyond the scope of that case. In Valley Farns, Mple

Farns and Rose J. Farns (1976) 2 ALRB No. 46, the Board stat ed:

...wWhere an enpl oyer fails to exercise due
diligence in obtai ni ng and suppl yi ng an
accurate, updated |ist of nanes and addresses
of workers, and the defects or di screpancies
are such as to substantially inpair the
utility of the list inits infornational
function, the enpl oyer's conduct wll be
considered as grounds for setting the el ection
aside. 2 ALRB No. 42 at p. 4.

The enpl oyer's due diligence (or good faith) in preparing the list was

al so considered in Yoder Brothers, supra, 2 ALRB No. 4, where the Board

seened to suggest a bal ancing of that factor agai nst actual prejudice
suffered by the objecting union. "[Where the |ist is deficient due to
the gross negligence or bad faith of the enpl oyer, an el ection may be set
asi de upon a | esser show ng of actual prejudice by a union.”" 2 ALRB No. 4

at p. 16. The Board in Yoder Brothers upheld el ection results despite an

obj ection based on a list for sone 160 el igi bl e enpl oyees fromwhi ch ni ne
nanes were mssing, six |listed addresses did not exist, and in seven
i nstances the uni on organi zers coul d not | ocate the enpl oyees at the

listed addresses. Smlarly, in HH Mul hardt Packi ng Gonpany (1980) 6

ALRB Nbo. 42, election results were uphel d despite an objection based on a
list fromwhich addresses for 19 of 138 eligible voters were mssing.
There, the IHE whose findings, conclusions and recommendati ons were

accepted by the Board, stated that:

11.



the evi dence does not support a finding that the
|UAWs ability to coomunicate wth the voters
was substantially inpaired by the i nadequaci es

of the list. The evidence does indicate that

the 1 UAWorgani zers were unabl e to find sone
workers at the addresses given on the |ist but
does not indicate the nunber of workers the | UAW
coul d got find. 6 ALRB No. 42, | HE Decision at

pp. 5-6.

InJack T. Baillie (. (1979) 5 ALRB No. 72, an out cone-

determnative standard was articul ated by the Board. There the Board
found that the enpl oyer interfered with enpl oyee rights in violation of
section 1153(a) by failing to produce conpl ete and accurate address dat a.
The Board uphel d the el ecti on, however, enphasizing the unique facts
presented by the case and stating:

Despite Respondent's failure to submt a legally

sufficient nanes-and-addresses list at the

outset, the record as a whol e establ i shes, and

we have concluded... that a majority of the

defects therei n were subsequent!ly corrected and

therefore did not tend to affect the outcone of

the election. 5 ARBNo. 72 at p. 9.

Apparently noving back in the direction of Excelsior, the Board

in Betteravia Farns (1983) 9 ALRB No. 46, adopted the findi ngs,

concl usi ons and recomendations of the IHE who had stated that there
exi sts no obligation of due diligence on the union either to naximze its
canpai gn efforts or to renedy deficiencies in the |ist.
There is no such duty inposed either by statute
or case law (n the contrary, the |aw inposes
the duty...[of] conpiling and correcting the
list solely upon the Enployer. 9 ALRB No. 46,
| HE Decision p. 42.
The IHE explained that the Excelsior Rule reflects a presunption that

an accurate list is crucial to providi ng enpl oyees inforned

12.



free choice in an election. D scussing this presunption, the | HE
obser ved:

It is unclear whether the [Excelsi or]1

presunption is rebuttable. If so, the enpl oyer

woul d have to show that the Uhion woul d not

have nade hone visits even if it had current

street addresses. The Enpl oyer cannot rebut

the presunption by show ng nerely that the

Lhion did not nake as many hone visits as it

mght have. | [reject] the Enployer's

contention, unsupported by case |aw that the

Lhion's failure to canpai gn anong every

enpl oyee' s resi dence proves that street

addresses were uninportant to the thion. 9

ALRB No. 46, IHE Decision at p. 41, fn. 37.
As the IHE correctly pointed out, if the Excelsior Rule is interpreted as
a rebuttabl e presunption that an i nadequate |ist defeats enpl oyee free
choi ce, evidence and argunent ained at rebutting the presunption wl|
likely be tinged wth speculation. The focus of inquiry wll shift from
the actual defects observable in the list itself or ascertainable from
testinony about the accuracy or inaccuracy of the information on the
list, to the real mof "what-m ght-have-been-if -t he-facts-had- been- ot her -
than-they-were. " That is, the question the parties wll have to address
is "what woul d the objecting union have acconplished inits canpaign wth
an adequate list that it failed to acconplish with the deficient list it
was given?' Inny view the difficulty of naking determnations about a
deficient list's inpact on election results in a fair and consi stent
nanner fromcase to case is, for practical purposes, insurnountable,
anounting to that "admnistrative nonstrosity" agai nst which the NLRB

warned in Sonfarel, Inc., supra 188 NLRB at p. 970 [76 LRRMat p. 1498].

13.



However, in view of the Board s past cases dealing with |ist
obj ections, and the | anguage of the list objection set for hearing in this
matter, particularly its final clause, "whether the el ection shoul d be set
aside" on the basis of substantial inpairnent of the list's utility, at
the hearing | allowed into the record evidence on the availability of
enpl oyee addresses to the | UAWfromsources other than the |ist, evidence
on the efforts the UAWnade to contact enpl oyees during the pre-el ection
period, and evidence on what, if anything, the UAWdid in the pre-
el ection period to bring its concerns about the list's deficiencies to the
attention of the ALRB Regional staff or the Enpl oyer. That evidence and
the conclusions to be drann fromit wll be discussed bel ow 4
The third prelimnary | egal issue concerns participation by the
Regional Drectors in el ection objections hearings. During the course of
the hearing, the UWcall ed the Board agent in charge of the election as a
wtness. Astaff attorney fromthe Board's regional office nade a |imted

appearance at that tine in order to represent the Board agent and to

represent the Regi onal

4 In contexts like the one presented by this case, where an i ncunbent
union is challenged by a rival wth a reputation for greater mlitancy,
there is obviously a danger that an enpl oyer nore favor abl?/ di sposed to
the incunbent union will deliberately provide a deficient [ist, in order
both to inpede the rival's canpai gn and to provide the i ncunbent - wth
naterial for an objectionif it loses the election. That danger shoul d be
net, in opi nion, through the unfair |abor practice procedures of the
Board rather than through its el ection o(tj;j ection procedures. The unfair
| abor practice(s) that such conduct woul d constitute deserve(s) penalties
severe enough to deter their coomssion. (I note that unfair |abor
practi ce charges are pendi ng agai nst the Enpl oyer herein for its failure
to maintain an accurate list. The Enployer's participation in the hearing
did not extend to the list issue, but was limted to the issue of adequate
light at the election site.)
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Orector's interests in developing a full evidentiary record as to the
conduct of the Board agent. The parties did not dispute the Board agent's
right to representation. However, counsel for the Enpl oyer stated that
“the counsel for the Regional Orector shoul d not take an active

| eader shi p approach to establishing any of the evidence in this case."
(Transcript Volune 11, p. 46.) A the close of the hearing, | suggested
the parties submt briefs on the issue of the right of a Regional D rector
and his representative or designee to participate in hearings of this
sort. The purpose of this suggestion was to provide the Board w th such
gui dance as the parties' briefs mght offer in the event the Board shoul d
choose this case as a suitable opportunity for it to address the scope of
a Regional Drector's right to participate in such hearings. (This issue
was di scussed by Admnistrative Law Judge (ALJ) Beverly Axelrod in her
Decision in George A Lucas o0 Sons (1982) 8 ALRB No. 61. The Board there

noted that no party filed an exception to the ALJ's granting a notion by
the Regional Drector to intervene, but the Board did not go on to
approve, disapprove, or discuss the ALJ's treatnent of the issue.)

The Board' s regul atory schene contenpl ates the partici pati on of
Regional Drectors in representati on hearings. ALRA section 1156.3 gi ves
the Board the authority and responsibility to conduct secret ball ot
representation el ections. The Board, pursuant to ALRA section Il42(b),
has del egated this authority and responsibility, by regulation, toits
Regional Drectors. The Regional Drectors are in charge of the el ection
process, fromthe tine of the filing of an election petition up to and

beyond t he
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actual electionitself. Regional Drectors are directly responsible for
all phases of the el ection process. This includes determning whether a
guestion of representation exists and whether all the prerequisites for
hol ding an el ection are satisfied, deciding upon the appropriate

bargai ning unit, and supervising an orderly election. (Tit. 8 GCalif.
Admn. Gode, 8 20300-20390.) Regional Drectors are al so responsi bl e for
conduct i ng post -el ection investigations, such as chal | enged-bal | ot.
investigations. (Tit. 8 Calif.Admn. Gode, § 20363.) A Regional
Drector's duties in election matters extend even beyond certification;
the Regional Drector has the responsibility of investigating and
determning unit clarification issues as well. (Tit. 8 Glif. Admn.
(ode, § 20385. )

An el ection objections hearing conducted pursuant to Title 8§,
CGalifornia Admnistrati ve Code, section 20370, is but one phase of the
el ection process. The hearing is not an adversarial proceeding, but is
rather an investigative hearing designed to devel op as conpl ete a fact ual

record as possible on the issues set for hearing. (N.RBv. Botany Wrsted

MIls, supra, 133 F.2d 875.) Regional Drectors are charged wth ensuring

the integrity of the el ection process, and they have a concomm t ant

responsibility to ensure that all the pertinent facts regarding the

el ection process are devel oped whenever objections which require a hearing

are filed challenging the integrity of the admnistration of that process.
The Act does not provide in detail for an el ection

obj ections procedure, but nerely states:
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Uoon recei pt of [an el ection objections petition], the
Board, upon due notice, shall conduct a hearing to deternmne
whet her the el ection shall be certified. Labor Code section
1156. 3.

The regul ation setting forth the investigative hearing
procedur e provi des:

The parties shall have the right to participate in such

I nvestigative hearings as set forth in Labor Code sections
1151, 1151.2, and 1151.3. Title 8, Gilifornia

Admni strative Gode, section 20370(b).

The term"party” is defined in section 20130 of the Board' s
regulations. It lists specific entities as parties, but expressly
provides that parties are not limted to that |ist:

The term' party’ as used herein shall mean any person nanmed or
admtted as a party, or properly seeking and entitled as of
right to be admtted as a party, in any Board proceedi ng,
including, wthout limtation, any person filing a charge or
petition under the Act, any person naned as respondent, as
enpl oyer, or a party to a contract in any proceedi ng under the
Act, and any | abor or ga_ni zation alleged to be dom nat ed,

assi sted, or supBorte inviolation of Labor Code section
1153(a) or (b); but nothing herein shall be construed to
prevent the Board or its designated agent fromlimting any
party's participation in the proceedings to the extent of its
|28t1§6est only. Title 8, California Admnistrati ve Code, section

The regul ations al so contenpl ate the invol venent of Regi onal

Drectors in election objections; the Regional Drector, along wth the
parties, nust be served wth the objections petition. Section 20365(c)
of the regul ations requires an objecting party to file with the
Executive Secretary, inter alia:

...a declaration of service upon all other parties, including

the Regional Orector, as provided in section 204-30, of the

obj ections petition and any detailed statenent of facts and | aw

supporting declarations.... Title 8 Galifornia Admnistrative

(ode, section 20365(c). [Enphasis added. ]

Participation by the Regional Drector in representation
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hearings in cases such as the present one is desirabl e for several
reasons. Hrst, litigation by the | abor organi zati on and enpl oyer
involved in the election mght not result in a full evidentiary record
of all the issues set for hearing. The parties on the ballot are
presunably interested prinarily in the outcone of the el ection and can
be expected to direct their efforts accordingly. By contrast, the
interest of the Regional ODrector is not identifiable wth either side
inan election; rather, the Regional Drector's interest is focused on
protecting the integrity of the process of the election. The Regi onal
Drector mght therefore present certain kinds of evidence which the
other parties mght overlook or disregard, but which could be rel evant
and necessary to a Board deci si on.

Second, because of his or her duty to oversee the entire
el ection procedure, the Regional Drector nay have nore know edge of the
facts in a particular election than the parties have. For exanple, the
Regional Drector mght be in possession of facts which forned the basis
for an exercise of Board agent discretion which is raised |later as an
el ection objection. The Regional Drector mght al so possess nore
evi dence underlying an investigation of a challenged ballot report, a
peak enpl oynent issue, or a unit clarification report. Participation by
the Regional Orector in a hearing involving such i ssues can contri bute
to the devel opment of a full and accurate evidentiary record.

Third, in cases where Board agent misconduct is alleged, the

Regional Drector, as the representative of the Board in

18.



charge of supervising representation proceedi ngs, has an interest in
devel opi ng a conpl ete record, since his or her responsibilities inthis
supervi sorial role include investigating and correcting any m sfeasance
or nal feasance on the part of regional office personnel. The Regional
Orector should be allowed to present evidence in his or her possession
relevant to the agent's conduct so that the Board can nake its deci sion
on a full set of facts.

The practice heretofore, in ALRB el ection objections hearings
has been to allowa Regional Drector to participate to the extent he or

she desi res.§/ For exanple, in Saticoy Lenon Association, et al. (1983)

8 ALRB No. 94, the Regional Drector requested and was al |l oned to appear
inregard to an el ection objection involving Board agents' failure to

notify the parties. In George A Lucas & Sons (1982) 8 ALRB No. 61, the

Regional Drector nade a fornmal notion to intervene as a full party
prior to the hearing and thereupon litigated the case as a full party,

I ntroduci ng docunentary evi dence, calling wtnesses, cross-exam ning

W t nesses, making objections, and filing briefs. The ALJ permtted this
participation by the Regional Drector over the objections of the

enpl oyer. As nentioned above, the Board upheld the ALJ's decision in
that case wthout commenting on her permtting the Regional Drector to

participate in the hearing.

el The extent of this participation can of course be limted by the

Investigative Hearing Examner to the issues in which the Regi onal
Drector is found to have an interest. For instance, shoul d the Regi onal
Orector's representative attenpt to litigate an i ssue of party

m sconduct which is not related to the Regional Drector's role in the

el ection process, the Investigative Heari ng Examner has the power to
limt this participation, under section 20370 of the Board s regul ations.
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Smlarly, it is the practice of the NLRB under the
National Labor Relations Act (NLRA) 29 US C section 150, et seg. to
permt Regional Drectors to participate in post-election objections
proceedi ngs. The NLRA does not establish a post-el ection objections
procedure; instead, the NLRB has created the procedure by regul ation.
(Tit. 29, GFR § 102.69.) A though that regul ati on does not expressly
nention the participation of Regional Drectors in such proceedi ngs§/,
the NNRB s practiceis to allowfull participation by a representative
of the Regional Drector, which nmay include examnati on and cross-
examnation of wtnesses, introduction of docunentary evidence, and
naki ng obj ections. (N.RB Case Handling Manual, Part Two, Representation
Proceedi ngs, section 11424, 11424.4.)

For all of the above reasons, | conclude that a Regi onal
Drector is entitled under the regul ations of the ALRBto full party
status in cases where the actions of the Regional Drector or his or her
subordi nate(s) are involved. This group of cases includes those
i nvol ving Board agent conduct or the exercise of Board agent discretion.
It al so includes cases involving certain determnations nade by regi onal
of fi ce personnel after investigation, such as peak enpl oynent
determnations, unit determnations, and chall enged bal | ot and unit
clarification reports. In all of these cases, the integrity of the

el ection process and the Regional Drector's role in that process are

o According to NLRB regul ations, the Regional Drector, rather than the

Executive Secretary, actually has the duty to set the el ection objections
hearing. (Tit. 29, CGFR 8102.69(d).)
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at issue. He or she should therefore have an opportunity to participate

i n devel opi ng the evidentiary record on which judgnent wll be based.
THE FACTS

A The Ewployee Higibility List

Based on past Board cases dealing wth election |ist
objections, it appears that a list's adequacy is to be eval uated on the
contents of the list itself; its utility, ontherole it played in the

conpl ai ning union's canpaign; and its inpact on the results of the

el ection, on the difference an adequate |ist woul d have been likely to
nake in that canpaign. The |ist of enpl oyees submtted by the Enpl oyer
tothe Regional Drector pursuant to Title 8, Galifornia Admnistrative
Gode, section 20310(a)(2), contai ned 198 nanes. Examnation of the |ist
reveal s that for 115 of the nanes the only address is a Post (0fice Box.
For 8 others there is no address. (ne address, 150 Encinal, Apartnent
8, is given for 22 nanes. Testinony received at the hearing indi cat ed
that fewif any of the twenty-two enpl oyees listed at this address have
ever lived there; the address is used by nost of the enpl oyees |isted
there for mailing purposes only.

Testinony was given at the hearing regarding the actual
inpact of the deficient list upon the |UAWs ability to communicate wth
enpl oyees. | UAWPresident Martha Cano, whom| found to be a credible
W tness, based on her straightforward nanner, physical ease in giving
testi nony, steady voi ce and consi stent eye contact wth her

Interlocutors, including nyself,
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testified that the |UAWdid not have current street addresses for nore
than 70 S lva Harvesting enployees inits files. She testified further
that for some 33 enpl oyees for whomthe | UAWhad only Post G fice box
addresses, it also had tel ephone nunbers. This results in a total of
103 enpl oyees out of the 198 on the eligibility list whomthe | UAWm ght
have been able to reach independently. Wile the natter does not appear
to be entirely clear in the record, it seens that, one street address at
150 Enci nal whi ch appeared for 22 enpl oyees in the Enployer's list al so
appeared for 22 or 23 enployees in the |UAWs records. As this was a
nai |l ing address rather than an actual residence for nost, if not all, of
the 22 (23) enpl oyees, the total nunber of enpl oyees whomthe | UAWwas
theoretically able to reach on the basis of information in its own
possessi on wthout relying on the Enpl oyer's list; shoul d probably be
reduced by that nunber, leaving a total of SO The record | eaves

uncl ear which, if any of these 80 enpl oyees were also listed wth
accurate street addresses on the Enployer's list. Absent that evidence,
it is inpossible to knowthe total nunber of enpl oyees for whom through
its own files and the Enployer list, the | UAWhad street addresses or
current tel ephone nunbers. If all the enpl oyees for whomthe | UAWhad
accurate street addresses or tel ephone nunbers al so appeared wth
accurate street addresses on the Enployer's list, the total was 80. |If
there was no overlapping, the total would be 133. (This figure is
arrived at by subtracting fromthe 193 nanes on the Enpl oyer |ist 115
for whomthe only address was a Post (Jfice Box, 8 for whomno address

was given, and 22 for
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whomthe 150 Encinal address, a nailing address, was given; this
subtraction | eaves 53, to which the 1UAWSs records for 80 enpl oyees
W th accurate individual street addresses or tel ephone nunbers are
added, totalling 133.) A nost, then, it appears that the | UAWhad
access to addresses or tel ephone nunbers for fewer than 68%of the
el i gi bl e enpl oyees.

Martha Cano al so testified about efforts she nade to contact
enpl oyees at their work sites and, toalimted extent, at their
hones. Her efforts were not very successful in either domain. The
| UAWhas a very limted staff; the only person who joined Ms. CGano' s
organi zing efforts was her husband, Benito (fornerly Gscar) Gonzal es,
an enpl oyee of the ITUAW She nade trips to the tows of Gonzal ez and
Sol edad | ooki ng for enpl oyees |isted at addresses there, but failed to
find them She was told that nany enpl oyees used the address 150
Encinal, Apartnent 8, for nail but did not Iive there.

Ms. Cano testified that the collective bargai ni ng agreenent
bet ween the 1 UAWand the Enpl oyer permts the taking of access to
enpl oyees at the worksite any tine when agricultural operations woul d
not be interrupted thereby, that she was able to contact sone groups
of enployees in the fields in the pre-election period, and that she
coul d not renenber whether she asked any of themfor their hone
addresses and t el ephone nunbers during those contacts in the fields.

M. CGano testified that she attenpted to register a
conplaint wth the Ewl oyer about deficiencies in the |ist but her

tel ephone call was not returned by the person she believed
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could helpwth the list problem She testified further that at the
pre-el ection conference she joined in a protest initiated by a UFW
representative about the list's inadequaci es.

B Hection Ste Msihility

QGonditions at the election site in the early norni ng hours
of Cctober 19, 1983, were dark and foggy. There were few sources of

light. As the parties stipul ated,

...there was a yellow |ight about eight feet above
the ground over a door on the side of the
firehouse. That light went off and on

occasional ly during the election. There were two
kerosene | anterns whi ch needed to be punped up
occasionally. Qne was on the ballot box table and
one was on the observer table during the el ection.
A state car was used to illumnate the...voting
booth. There were no lanterns, flashlights, |anps,
or other sources of light inside the voting boot h.
There were, however, the above-nentioned sources
of light outside the voting booths. (Transcript
Volure 111, p. 1)

According to the testinony of several wtnesses, the state car,
headl i ght beans of which were directed toward the voting booth, was not
put to this use during the entire election; rather, it was brought into
use after several enpl oyees had voted and was taker, anay for a 15 to 20
mnute period during the voting so that Board agents coul d get thensel ves
sone cof f ee.

A decl aration signed by 17 enpl oyees in the week foll ow ng the
el ection states:

Wen the | ady fromthe State held up the
sanpl e bal lot to explain howto vote, she was
standing far away fromnost of the peopl e.
There was not enough |ight to see the sanpl e

ballot. This was the only tine the process
was expl ai ned to nost of us.
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Several wtnesses testified that they had difficulty seeing
their ballots because of the fog and darkness. Wen pressed on the
i ssue, nost stated that, despite the difficulty, they could see the
bal I ot well enough at |east to nake out the clenched fist, synbol of the
| UAW and the bl ack eagle, synbol of the UFW Mario Canpos Tapia, for
exanpl e, testified credibly (based on his forthright deneanor, including
tone of voice and facial expressions) that in the voting booth, although
he coul d not see very well, he coul d distinguish the eagle on the bal | ot
fromthe clenched fist "alittle". (Transcript Volune Il, p. 146.)
Anot her w tness whose tone of voice, gestures, posture and facial
expressions indicated truthful ness, and whom| therefore found credibl e,
Mari o Montes, testified as fol | ows:
Q ﬂ%kmhaetn%q?u were given the ballot, did you
A | didlook at it, but Iike |I nentioned
Gy ¢ even Know uhere T vgs goung o be
voti ng.

Q You didn't say anything to the Board Agent
about not being able to see the ballot, did

you?

A | was going to tell her, but | thought well
naybe they woul d be upset if | asked such
questi on.

Q So you did not say anything.

A  WII, they were others there they were
cpnﬁl ai ning and sayi ng sonet hi ng about the
lights, but I could see there, I could see
alittle bit in the papers, so | just went
ahead and marked it. (Transcript Vol une
[, p. 105.)
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| take M. Mntes' final statenent that he "could see a little

bit in the papers" as a clarification and perhaps a correction of his
earlier statement that he didn't know where he was going to be voting; |
interpret his testinony as neaning that he was just barely able, wth
effort, to nake out enough of the ballot to knowwhere to mark it.
Smlarly, Juan Manuel Garcia, who served as an observer at the el ection,
testified as fol | ows:

Q And when you went in to vote, you were abl e

to see the eagle on the ballot, weren't you?
A Yeah, you could see it, but very dim O.

(kay, and you coul d al so see the fist.

(@)

A Yeah, | could see everything.
(Transcript Volurme |1, p. 157.)
M. Garcia testifiedinacam direct manner. He spoke clearly, wth a
certain dignity; his voice was steady and had authority. In other
respects, such as posture, bearing and facial expressions, his deneanor
was that of a person speaking truthfully. | found hima credible
W t ness.

By contrast, | found F del Zanchez not to be credible. Hs
nanner was evasive, his posture slunped, his eyes wandering and his voi ce
muffled. A one anong the witnesses he testified that there were lights
inside the voting booth, but that they flickered off and on. He al so
stated that he did not renenber being near any building. (The record
clearly establishes that the two voting booths were a fewfeet fromthe
side of the firehouse in Sol edad, and that there was a yellow |ight bul b
attached to the firehouse wall a few feet above and apart fromthe

boot hs, which |ight went
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out and cane back on intermttently.) M. Zanchez testified in part as
fol | ows:

"...It was so dark, so | didn't even know how

| was voting or how !l voted." (Transcript

Volure 11, p. 125.)
| did not find M. Zanchez a credible wtness, so | do not accord his
testinony any wei ght.

The only other w tness whose deneanor evoked di strust rather
than belief was N col aus Araujo Gonzal es. He behaved in a diffident
nanner, hesitating before giving answers, avoiding eye contact wth those
who were addressing him(the interpreter, the |l egal representatives and
nysel f) and appearing to have difficulty in recollecting the events about
which he was testifying. | did not find hima credible wtness, and do
not accord any weight to testinony he gave that he could not see his
bal | ot .

The wei ght of the testinony indicates that, although there was
too little light for voting to be easy, there was enough for it to be
possible. The ballots thensel ves cause the evi dence to preponderate
strongly in favor of this conclusion, for, of the 14.3 ballots cast, the
14-5 avail abl e for exam nat i onz/ are all narked in such a way that the
intent of the voter is clear and unanbi guous fromthe pl acenent of an "X'
nark on each ballot. The parties by stipulation agreed to the foll ow ng
facts regarding the narking of the ballots.

1. ne hundred thirty-one ballots were marked by an "X' inside the

snal | box beneath one of the | ogos.

a Three chal l enged bal lots are in seal ed envel opes.
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2. Sx ballots were marked wth an "X' through one of the |ogos.
3. Three ballots had a large "X' over an entire rectangl e

cont ai ning one of the | ogos.
4. Four ballots had a snall "x" wthin one of the | arge rectangl es.
5. (ne ballot was narked above the | arge rectangl e contai ning the

| UAWI ogo.
6. Three chall enged bal | ots were not exam ned.

Al that | would add to this description of the ballots is

the fact that not one of the 14-5 bears random narkings, snears or
signs of erasure.

ANALYS S AMD GONCLUSI ONS

1. DEHABNT LIST
a) Excelsior standard
The Board in several previous cases determned that a |ist of
enpl oyees submtted by an enpl oyer was nmaterially deficient. For exanple,

in Mapes Produce Go. (1976) 2 ALRB Nb. 54 , the enpl oyee |ist contained

the nanes of 355 enpl oyees, but sone 255 were not reachabl e by use of the
list because it contained only Post (fice box addresses for many of them
and out-of -t own addresses for nany others. The Board found this a
naterially deficient list and stated that the defects in the list were
"nore central" to its decision to set the el ection aside than was the
failure of a Board agent to give the list to a union canpai gning for the
el ection until the day before the election. Smlarly, in Salinas Lettuce

Farners Go-p (1979) 5 ALRB No. 21, the list contai ned 236 nanes, but for

81 of themit contai ned no addresses. The Board set aside the
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el ection on this basis. In Goachella Inperial Ostributors (1979) 5 ALRB

No. 73, sone 20%to 26%of the addresses contained on the |ist were
I naccurate, and the Board set the el ection aside.

By conparison with the lists found in the above cases to be so
deficient that their utility was fatally inpaired, the list in the
present case, containing accurate street addresses for only sone 63 of
the 198 naned enpl oyees (subtracting from198 the 115 for whomonly a
Post Ofice box is given, the 8 for whomno address is given, and the 22
for whomthe 150 Enci nal address is given) does not even cone close to
adequacy.

Taki ng account of evi dence outside the four corners of the
list itself, the record indicates that the | UAWcoul d have conducted a
much nore effective canpaign if it had been able to plan hone visits to
enpl oyees on the basis of a conplete and reliable list. Mich of the tine
Ms. Cano testified to having spent |ooking for enpl oyees' residences was
wasted. Had she been able to actual |y contact enpl oyees during the hours
she devoted to that futile search for them she could not only have
di scussed the el ection but al so | earned where their crews woul d be
| ocat ed when work resuned. This information woul d probably have led to
nore effective worksite access and | ess waste of tine |ooking in vain for
crews. Therefore, | find that the deficiencies of the list severely
inpaired its utility.

FHnally, responding to the nost troubl esone aspect of this
obj ection as set by the Executive Secretary, | would recommend that the
el ection be set aside. | base this recommendation on the relatively

close nargin separating the UFWand | UAWvote total s,
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76 to 65. HBHther a swtch of six votes, or twel ve nore votes cast by
eligible enpl oyees in favor of the | UAW woul d have put the | UAWahead. |
find the evidence sufficient to support the viewthat wth an adequate
list the | UAWcoul d have nounted a canpai gn ef fective enough to bring nany
nore supporters to the polls and/or to cause six of those who voted for
the UPWto vote for it. In other words, the evidence can support the
conclusion that the list was so deficient that its utility to the | UAWwas
soinpaired that it affected the outconme of the el ection. The election
results, therefore, should not be uphel d.

The above discussion is admtted y specul ative, for there can be
no certainty that even a conplete and reliable list woul d have resulted in
atruly effective |UAWcanpai gn. Possibly the severe [imts of that
union's resources woul d have precluded its reaching a significant nunber
of enpl oyees even wth a perfect list. QO perhaps the issues in the
canpai gn woul d have been resol ved by nost voters in the URWs favor if all
el i gi bl e enpl oyees had recei ved communi cati on fromboth unions. But if
list objections are to be adjudicated on a basis other than the
conpl et eness and accuracy of the list itself, it is necessary to specul ate
about the difference an adequate |ist woul d have made to the objecting
union's canpaign. Fairness requires that the benefit of those doubts
whi ch nust always attend such an exerci se in specul ative reasoni ng be
given to the objecting party, which reasonably believed it was entitled to
recei ve, and would be able to base its canpai gn on, an adequate list. |If
a deficient list provides a plausible explanation for an ineffective
canpai gn, that list should be presuned to have been either the cause or a
naj or contributing cause of the ineffectiveness.
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B. Hection sitevisibility

The evidence regarding conditions at the election site on the
norni ng of Qctober 19, 1983, establishes that darkness and fog reduced
visibility to a mninumduring nuch of the election, and that the Board
agents conducting the el ection failed not only to provide satisfactory
sources of lighting but al so to give the enpl oyees adquat e expl anati ons
of the voting procedure. The Board agents' perfornance does not seemto
have net basic standards of professionalism

Nbnet hel ess, the testinony of the credible wtnesses indicates
that seeing the ballots, while difficult, was not inpossible. Mreover,
the clear nmarkings on the ball ots thensel ves in places appropriate for
regi stering choice is strong evidence that they could be seen and in fact
were seen.

Accordingly, | conclude that the fog and darkness were not so
severe as to prevent the election frombeing a valid expression of free
enpl oyee choi ce. The objection based on poor visibility at the el ection
site shoul d be di sm ssed.

DATED  Septenber 5, 1984
Respectful |y submtted,

Lol
JO-N NBEWAN
| nvesti gati ve Heari ng Exam ner
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