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DEAQ S AN AND CRDER
n June 29, 1984, Administrative Law Judge (ALJ) Arie Schoorl

I ssued the attached Decision. Thereafter, Respondent Arco Seed Conpany tinely
filed exceptions and a supporting brief to the ALJ' s Deci sion.

Pursuant to the provisions of section 1146y of the Agricultural
Labor Relations Act (ALRA or Act), the Agricultural Labor Rel ations Board
(ALRB or Board) has delegated its authority in this natter to a three-nenber
panel .

The Board has considered the record and the attached Decision in
light of the exceptions and brief and has decided to affirmthe rulings,
findings, and conclusions of the ALJ as nodified herein, and issue his
recommended Q der.

Respondent has excepted to various findings and concl usi ons of
the ALJ whi ch were based upon his discrediting the testinony of forenan

John Preece. The ALJ found Preece's

Y Al section references herein are to the California Labor Code unl ess
ot herw se speci fi ed.



testinony not credibl e based on the direct contradictions between Preece' s
testinony and that of his i nmedi ate supervisor, George Luce, and on
contradictions wthin Preece’'s own testinony. Based on our review of the
record herein, we affirmthe ALJ's credibility resol ution.

Respondent argues that enpl oyee Gabriel Daz did not engage in
protected concerted activity as defined by the National Labor Rel ati ons Board

(NLRB) in Meyers Industries, Inc. (1984) 268 NLRB No. 73 [115 LRRM 1025]. We

disagree. The credited testinony establishes that Daz net wth his fell ow
wor kers on two occasi ons in August and Septenber 1982 and di scussed t he
guestion of overtine pay. Mst of the workers present at the first neeting,
and at least one in the second neeting, authorized and supported O az' efforts
to secure paynent of overtine pay that was bei ng unl awful Iy w thhel d by
Respondent. V¢ find that this activity, along wth D az' subsequent efforts

to secure the overtine paynents, was unguestionably concerted in nat ure.Z/

W uphol d the ALJ's finding that Respondent had know edge of DO az'
concerted activity. The credited testi nony establishes that John Preece had
know edge of O az' concerted activity, that he recommended whi ch enpl oyees
should be laid off, and that George Luce relied on his recommendations in

|l ayi ng off workers. Furthernore, credited testinony establishes that

TEHEHETTTETTTT ]

2 V¢ do not rely on the ultimate success of O az' overtine

claimw th the Labor Comm ssioner, which resulted in 173 enpl oyees recei ving
overtine checks, for our conclusion that O az engaged in concerted activity.
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super vi sor Javi er Ponceg’/ was present at the second enpl oyee neeting. Ve

rej ect Respondent’'s contention that Ponce's know edge of O az' concerted
activity cannot be inputed to Respondent. In the limted situation where a
respondent can establish that the supervi sor who | earned of an enpl oyee' s
protected concerted activity did not pass on that information to the personnel
who deci ded to di scharge the enpl oyee, the NNRB w il not inpute know edge to
the enployer. (Dr. Philip Megdal (1983) 267 NLRB No. 24 [113 LRRM 1138].) In

the instant case, Respondent did not neet that affirnative burden. In fact,
Respondent did not even call Javier Ponce as a wtness.

Fnally, we agree wth the ALJ that Respondent failed to establish
alegitimate reason for laying off Gabriel Daz. George Luce testified that
Respondent ' s | ayoff policy was to lay of f tenpor aryﬂ/ or seasonal enpl oyees
first and then to give preference among the renai ni ng workers to those who
coul d performthe work that still needed to be done. He further testified
that after the general |ayoff in Qctober 1982, when Daz was laid off, sone
tenporary workers were kept on. Respondent argues that it needed to keep
bal ers and stackers and that D az had no experience in these areas. However,
the record, specifically the citations to the transcript proffered by

Respondent, does

El Respondent admtted in its answer that Javier Ponce was a
supervi sor but now argues that he is not. V& have previously held that in
these ci rcunstances, Respondent is estopped fromarguing about the previously
%EmHBt }\le)d Zlip)erw sory status of an individual. (SamAndrews' Sons (1980) 6

il/There is conflicting testinony as to whether Gabriel D az was a tenporary
or a pernanent enpl oyee.
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not support this contention. John Preece, whose testinony was repeated y
discredited by the ALJ, did testify that he needed to keep bal ers and
stackers. However, he did not testify that Gabriel O az coul d not perform
these functions or that the seasonal enpl oyees who were not laid off could
per f ormthem

Based on the ALJ's Decision and our discussion herein, we conclude
that Respondent unlawfully laid off Gabriel Daz in violation of section
I153(a) of the Act.

CROER

By authority of Labor Gode section 1160.3, the
Agricultural Labor Relations Board (Board) hereby orders that Respondent Arco
Seed Gonpany, its officers, agents, successors, and assigns shall:

1. Gease and desist from

(a) Dscharging, laying off or otherw se discrimnating
against any agricultural enployee in regard to hire or tenure of enpl oynent
because he or she has engaged in concerted activity protected by section 1152
of the Agricultural Labor Relations Act (Act).

(b) Inany like or related manner interfering wth,
restraining, or coercing any agricul tural enpl oyee in the exerci se of the
rights guaranteed themby section 1152 of the Act.

2. Take the follow ng affirmative actions whi ch are deened
necessary to effectuate the policies of the Act:

(a) dfer to Gabriel Daz inmediate and full reinstatenent to

his forner or substantially equival ent position

4,
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and nake himwhol e for all |osses of pay and other economc | osses he has
suffered as a result of the discrimnation agai nst him such anount to be
conput ed i n accordance wth establ i shed Board precedents, plus interest
thereon conputed in accordance wth our Decision and Oder in Lu-Bte Farns,

Inc. (Aug. 18, 1982) 8 ALRB Nb. 55.

(b) Preserve and, upon request, nake available to this Board
and its agents, for examnation, photocopying, and ot herw se copying, all
payrol | records, social security paynent records, tine cards, personnel
records and reports, and all other records rel evant and necessary to a
determnation, by the Regional Drector, of the backpay periods and the
anounts of backpay and i nterest due under the terns of this Qder.

(c) Sgnthe Notice to Agricultural Enpl oyees
attached hereto and, after its translation by a Board agent into all
appropriate | anguages, reproduce sufficient copies in each | anguage for the
purpose set forth hereinafter.

(d) Ml copies of the attached Notice, in all
appropriate | anguages, wthin 30 days after the date of issuance of this
Qder, to all agricultural enpl oyees enpl oyed by Respondent fromthe begi nni ng
of the 1982 season (February 1, 1982) to February 1, 1983.

(e) Post copies of the attached Notice, in all appropriate
| anguages, in conspi cuous places on its property for 60 days, the period(s)
and pl ace(s) of posting to be determned by the Regional Drector, and
exerci se due care to replace any Notice which has been al tered, defaced,

covered or
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r enoved.

(f) Arrange for a representative of Respondent or a Board
agent to distribute and read the attached Notice, in all appropriate
| anguages, to all of its enpl oyees on conpany tine and property at tine(s) and
pl ace(s) to be determned by the Regional Cirector. Follow ng the reading,
the Board agent shall be given the opportunity, outside the presence of
supervi sors and nanagenent, to answer any questions the enpl oyees may have
concerning the Notice or their rights under the Act. The Regional Director
shal | determine the reasonabl e rate of conpensation to be pai d by Respondent
to all nonhourly wage enpl oyees in order to conpensate themfor tine |ost at
this reading and during the question-and-answer period.

(g0 Notify the Regional Orector in witing, wthin 30 days
after the date of issuance of this Qder, of the steps Respondent has taken to
conply wth its terns, and continue to report periodically thereafter, at the
Regional Drector's request, until full conpliance is achi eved.

Cated: January 11, 1985

JGN P. McCARTHY, Menber

PATR K W HENNLNG  Menber

JARE CARR LLQ  Menber

11 ARB N. 1



NOT CE TO AGR QLTURAL EMPLOYEES

After investigating charges that were filed in the H Gentro Regional Jfice,
the General Gounsel of the Agricultural Labor Rel ations Board (Board) issued a
conpl ai nt which alleged that we, Arco Seed Gonpany, had violated the | aw

After a hearing at whi ch each side had an opportunity to present evidence, the
Board found that we did violate the law by laying off Gabriel D az because he
protested that Respondent had incorrectly cal cul ated overtine pay so that we
paid | ess than our enpl oyees were entitled to under the |ans of the Sate of
CGalifornia. The Board has told us to post and publish this Notice. Ve wll do
what the Board has ordered us to do.

V¢ also want to tell you that the Agricultural Labor Relations Act is a law
that gives you and all other farmworkers in CGalifornia these rights:

To organi ze your sel ves;

To form join, or hel p unions;

To vote in a secret ballot election to deci de whether you want a uni on
to represent you;

To bar %ai n wth your enpl oyer about your wages and worki ng conditions
tﬂrogg S union chosen by a najority of the enpl oyees and certified by
t he Boar d;

5. To act together wth other workers to hel p and protect one another; and
6. To decide not to do any of these things.

A whpk

Because it is true that you have these rights, we promse that:

VEE WLL NOT do anything in the future that forces you to do, or stops
you fromdoing, any of the things |isted above.

VEE WLL NOT discharge or |ayoff any enpl oyees for engaging in protests over
wages or ot her working conditions.

VEE WLL reinburse Gabriel Daz for all |osses of pay and ot her econom c | osses
he has suffered as a result of our discrimnating agai nst himplus interest
and in addition offer himimmed ate and full reinstatement to his forner or
substantial |y equi val ent position.

Dat ed: ARCO SEED GOWPANY

By:
(Representati ve) (Title)

If you have a question about your rights as farmworkers or about this Notice,
you nay contact any office of the Agricultural Labor Relations Board. Qe
office is located at 319 Vdternan Avenue, H Centro, Galifornia 9224.3. The
t el ephone nunber is (619) 353-2130.

This is an official Notice of the Agricultural Labor Relations Board, an
agency of the Sate of Galifornia.

DO NOI' REMOVE CR MUTI LATE
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CASE SUMVARY

Arco Seed Gonpany 11 ARBNo. 1
(URWY Case No. 82- (& 191-EC
ALJ DEO S ON

The ALJ found that Respondent violated the Act by discrimnatorily |aying off
enpl oyee Gabriel D az because of his protected concerted activities. DOaz was
instrunental in notifying the other workers that Respondent was i nproperly
withhol ding their overtine paynents and di scussed this issue wth themon two
occasions. Wth the support of his co-workers, O az pursued a wage claimwth
the Sate Labor Coomssioner. The ALJ al so rejected Respondent’s contention
that the Board' s jurisdiction in this case was preenpted by Labor Code section
98.6(a) which prohibits retaliation agai nst persons who i nvoke | abor

conmm ssi on procedur es.

BOARD DEO S ON

The Board affirned the rulings, findings, and conclusions of the ALJ.

* * *

This Case Summary is furnished for information only and is not an official
statenent of the case, or of the ALRB

* % *



STATE CF CALI FCRN A
AR GQLTURAL LABCR RELATI ONS BOARD

In the Matter of: Gase No. 82-C&191-EC

ARCO SEED GOMPANY,
Respondent ,

and

WN TED FARM WIRKERS
- AVRCA AHL-AQ

L T e
T

JUN2Q 1984

PECEIVED

Charging Party.

e e N N e N N N N N N N N N

Appear ances:

Eugene E Cardenas, Esq.
for the General Counsel

Joseph E Hernan, Esq.
for Respondent

Bef or e: Ari e Schoorl
Admni strati ve Law Judge

CEA S ON G- THE ADM N STRATI VE LAWJUWDEE




AR E SCHXOR.,, Admnistrative Law Judge:

This case was heard by me on May 7 and 8, 1984, in B Centro,
CGalifornia. The conplaint issued on June 16, 1983, based on a charge
filed by the Uhited FarmVWrkers of Anerica, AFL-A O (herei nafter call ed
the UFW and duly served on Arco Seed Conpanyy on Novenber 9, 1982,
all eged that Respondent had coomtted a violation of the Agricultural
Labor Relations Act (hereinafter referred to as the ALRA or the Act).
Respondent filed an answer on June 17, 1983, denyi ng any such viol ation.

The General (ounsel and the Respondent were represented at the
hearing. The General Gounsel and Respondent tinely filed briefs after
the close of the hearing. Uon the entire record, including ny
observation of the deneanor of the w tnesses, and after considering the
post-hearing briefs submtted by the parties, | nake the fol | ow ng
findings of fact:

. Jurisdiction

Respondent has admtted in its answer and | find that
Respondent is an agricultural enployer wthin the neaning of section
1140. 4(c) of the Act, and that the UFWis a | abor organization wthin the
neani ng of section 1140.4(f) of the Act.
I1. The Alleged Wnhfair Labor Practice

Respondent laid off Gabriel Daz, a tractor driver, along with 11
ot her enpl oyees on Gctober 5, 1982. General (ounsel has alleged in the

conpl ai nt Respondent |aid off D az because of his

1. Arco Seed Conpany was previousl %/ known as Dessert Seed Conpany.
h July 1, 1983, after the Atlantic R chfield Gonpany had purchased
Dessert Seed Gonpany, it changed its nane to the Arco Seed Gonpany.



protected concerted activities, that is, on two occasions his discussing with
his coworkers Respondent's liability to pay full overtinme pay as required by
the laws of the Sate of Galifornia and on one occasion his nentioning to his
foreman, John Preece, about such overtine pay.

[11. Summary of the Facts

Respondent's main operation in the Inperial Valley is the cultivation
of grain and vegetabl e seeds. As a side operation it grows and harvests
alfalfa hay. 1n 1982 the general equi pnent nanager was George Luce. The
three supervisors, directly bel ow him were John Preece (alfal fa harvest),
Hector Garcia (equi pnent) and Al bert Martinez (thrashi ng nachi ne).

In 1978, 1979 and 1980 Gabriel D az worked as a tractor driver under
t he supervisor John Preece for the John West firm D az drove a w ndrower
nachine in the hay harvest and also caterpillars in a variety of tasks i.e.,
discing, land planing, subsoiling, plowng, etc. Preece testified that O az
had been drunk on the job on several occasions and because of this drinking
probl em Preece recommended that he be di scharged and the firmfoll owed his
suggestion and discharged Daz in the summer of 1981.

Wi le O az was enpl oyed at the John West firm he noticed that
nmanagenent mscal cul ated the overtine for the enpl oyees and was payi ng them
| ess than was nandated by state law After his discharge, he filed a claim
for the accrued back overtine pay with the Labor Conm ssioner. Subsequently,
the West firmentered into a settlenent agreenent wth the Labor Cormm ssi oner
and pai d the enpl oyees the back overtine pay. Preece actually went to the

hone



of Daz and delivered the check to himin person. However, Preece testified
that even though he personally delivered the back pay check to O az, he never
| earned that O az had nade a claimfor overtine pay wth the Labor

Cormm ssi oner which resulted in the paynents of accrued overtine to the

enpl oyees.

In Cctober 1981, Respondent bought out the West firmand hired all
of the West enpl oyees includi ng John Preece. The latter went to work for
Respondent as the supervisor of the alfalfa harvesting operation. A few days
after the takeover, Gabriel Daz applied for work at Respondent's. He filled
out an enpl oynent application wth his work history fromQtober 1980 to July

1981. He did not list his enploynent wth the West firmwhich he cl ai ned
ended in the summer of 19802/ but he did nention it to Respondent's

equi pnent nmanager George Luce on the day the latter interviewed himfor the
job. Daz testified that he knew that Preece was working at Respondent's
bef ore appl ying for enpl oyermt there and Preece corroborated Daz in his own
testinony on this point. Preece inforned George Luce of his experience wth
Daz and his drinking problemwhile in West's enpl oy and recormended t hat
Respondent not hire Daz. Luce proceeded to hire Daz and coomented to Preece
that O az shoul d have anot her chance.

Daz started working as a w ndrow operator in the alfal fa harvest
departnent under the supervision of John Preece. After the harvest season
ended several weeks later, DO az worked six weeks repairing the alfal fa harvest

equi pnent and | ater went to work

2. Preece testified that Daz worked at West's until July 1981.



denol i shing corrals, sprinkling systens, etc. on sone cattle raising | and that
Respondent had acquired and was converting to use for raising field crops.
Daz returned to the alfalfa harvesting departnent in February 1982 and drove
the w ndrower under foreman Preece until Qctober 1982 when he was laid of f
w th el even ot her enpl oyees.

In Septenber 1982 D az and a nunber of co-workers,
including Horentine Soto, Estani slao Mares, Israel Ponce, and Pedro Minoz
were conversing in the shop during the noon break and O az brought up the
subj ect of overtine pay and pointed out that Respondent was not cal cul ati ng
overtine conpensation correctly, that is, in conpliance wth the state | aw
Sone of the enpl oyees expressed their agreenent wth D az while others
expressed their disagreenent. However, all of themtold himto look into the
natter since it seened he knew how to go about it.

Afewdays later at a store a mle or two away from Respondent's
premses, a group of enpl oyees, including enpl oyees O az, Horentine Soto,
| srael Ponce, and supervisor Javier Ponce were partaking of cool drinks and
conversing. D az brought up the subject of overtine once again. D az
I nsisted that Respondent was underpayi ng overti ne and Javi er Ponce insisted
Respondent was payi ng overtine correctly. This tine Soto was the only one who

told ODaz to look into the natter.g’/

3. Daztestified that |ater nany of the enpl oyees who were present
at the store told himthat they did not join wth Soto in urging himto
proceed because they were afralid nanagenent woul d retal i ate agal nst them
However, no w tness corroborated this testinony.



A few days later D az asked Preece about Respondent's overtine
paynents to the enpl oyees. Preece reacted in an angry manner and sai d,

"Qhce again you' re bringing up that damm thing'. D az responded that it was
only a questi on.

A week or two |ater Respondent laid off Gabriel DO az and 11 ot her
enpl oyees including Juan Aguilar and Quillerno Castillo, the latter two al so
fromPreece's departnent. [ az asked Preece the reason for his Iayoffé/ and
Preece replied that he did not know and that O az woul d have to ask Luce about
it. Daz went to the office forthwth and inquired with Luce about the reason
for the layoff, but Luce ignored O az' question and wal ked anay w t hout
answering him

Luce testified that he had received orders fromhi gher managenent to
cut down on the nunber of enpl oyees. He conferred wth supervisors John
Preece, Hector Garcia and Albert Martinez and instructed themto nake sone
recomnmendations as to whomto lay off and whomto keep on. Luce testified
that he did not go by seniority or permanent or tenporary status but rather by
nmat ching qual i fied enpl oyees with the type of work to be done. el According to
Luce' s testinony Preece recormended that he let go 5 (Luce was not positive of

this exact nunber as it could have been either 4 or 6), including

4, Daz testified that there was still reseeding to be done at that
tine but did not testify whether he nentioned this to Preece.

5. Luce testified that usually the criteria for |ayoffs was
Ioer nmanent versus tenpor ar%/ enpl oxees but, in respect to this Cctober 1982
ayoff, he testified in effect that that criteria was not utilized.



Daz but he only laid off three of the ones that Preece had
r ecomnmended.

Preece denied that he had had any input into the selection of the
enpl oyees to be laid off because according to himthe criteria utilized by
nanagenent was to keep on the permanent enpl oyees and |lay off the tenporary
ones. He denied discussing wth Luce any details about whi ch enpl oyees woul d
be included in the |ayoff.

Luce and general nanager Arthur Dessert testified that by Qctober
1982 nost of the work in converting the newy acquired cattle raising | and
into rowcrop land (tearing down of corrals, sprinkler systens, etc.) had been
conpl eted but the work was not conpletely finished until the sunmer of 1983.
Preece testified that all of the work had been conpl eted by Gctober 1932 and
no such work was perforned in the wnter of 1982-83 or thereafter.

In January 1983 D az began to return to Respondent to inquire about
work on an average of three tines a nonth. In February 1983, Preece began the
alfalfa harvest wthout recalling Daz. Preece testified that they
(nmanagenent) sent over Jose Solano and Emliano Retano fromHector Garcia's
departnment for the w ndrow work since there was a surplus of enpl oyees there.
In April he needed a third w ndrow operator so they sent himlsrael Ponce. In
February 1983, Preece began the alfal fa harvesting operation w thout
reenpl oying O az. Preece assigned |Israel Ponce to operate the third w ndrow
nachine. D az testified that he had taught Ponce to do such work at the
behest of Preece while the latter testified that J.J. Sanchez had done so. It

was uncontroverted that |srael Ponce | acked



trai ning and experience to operate the w ndrow nachine in February 1983.
Respondent rehired Daz in July 1983 and assi gned himto Hector

Garcia s crewas a caterpillar driver. Daz testified that after working 5

nonths Garcia told himthat Preece had said that he did not want Daz in his

departnment. Hector Garcia testified that Preece had never said any such thing

to him Preece testified that he did not knowthat Daz had filed a claimfor

backpay wth the Sate and in fact did not learn of it until he overheard

enpl oyees tal king about it when they receive their backpay checks in Qctober

1933.

2. Analysis and Goncl usi on

General (ounsel contends that the actual notive for Respondent's
| ayof f of Gabriel Daz was his participation in protected concerted activities
in August and Septenber 1932 in respect to his discussion wth enpl oyees about
overtinme pay and his questioning of Preece on the same subject. According to
ALRA precedent, General (ounsel nust prove by a preponderance of the evidence
that there is a causal connection between the discrimnatory action and the
concerted activities. The legal principles applicable to discrimnatory
action based on union activity and concerted activity are identical .

(Lawrence Scarrone (1981) 7 ALRB No. 13.)

In discrimnation cases there is often no direct evidence that the
enpl oyer discrimnated agai nst an enpl oyee because of his union or concerted
activities. Wth respect to the connection between such activities and the

subsequent treatnent, the Board



stated in S Kuranura, Inc., "It is rarely possible to prove this by direct

evidence. D scrimnatory intent when di scharging an enpl oyee is 'nornal |y
supported only by the circunstances and circunstantial evidence’. Anmal ganat ed
Qothing Wrkers of Anerica, AFL-QOv. NL.RB, 302 F.2d 186, 190 (CA DC
1962) . "

Gonsidering the circunstantial evidence, a prelimnary factor in
finding that an enpl oyer di scharged an enpl oyee for union or concerted
activity is the determnati on that the enpl oyee engaged in such activities and
that the enpl oyer had know edge of such activities.

| find that Gabriel DO az engaged in protected concerted activities
in August and Septenber 1982. (nh two occasions he net wth his co-workers and
di scussed the question of overtine pay and his initiating steps to secure the
paynent of any extra ovetine pay due themaccording to the correct application
of state law DOaz and Horentine Soto credibly testified about the contents
of the conversation on those two occasi ons.§/ S nce one of Respondent's
supervi sors, Javier Poncez/ was present at the second neeting, his know edge of
the neeting is inputed to the enpl oyer.

| further find that D az nentioned the question of overtine to
Preece in respect to the reason Respondent was not paying the correct overtine
to himand his fel |l ow enpl oyees and Preece reacted in an angry nanner and

chastised Daz for bringing up to the

6. Respondent failed to call Javier Ponce as a wtness, so it nust
be inferred that if he had been called his testinony woul d have been t he sane
as Daz' and Soto's.

7. Respondent admtted in its answer that Javier Ponce was a
super vi sor .



subj ect "again'. This constitutes know edge on the part of Respondent of the
concerted nature of Daz conduct in this instance since it was obvious to
Preece that Daz was inquiring not just for hinself but for his co-workers as
he used the tern "us". Mreover, despite Preece's denial, Preece's use of the
word "again" and his angry nmanner in his response to ODaz' inquiry clearly

i ndi cates that he had know edge of Daz' having filed a claimfor overtinme
back pay at West's, which resulted in the paynent of accrued overtine backpay
to Daz' co-workers at West's, and his fear that the sane result coul d occur
at Respondent's if O az continued al ong an identical course.

The third elenent in the circunstantial evidence generally invol ved
indiscrimnation cases is the timng. In the instant case, Respondent
| earned of the alleged discrimnatee's concerted activities and in a matter of
a Wek or two Respondent laid himoff. Accordingly, General Gounsel has proven
a prina faci e case.

Respondent argues that even if General (ounsel has proven a prina
faci e case, Respondent has proven that it would have laid off O az regardl ess
of his participation in concerted activities and therefore coomtted no unfair
| abor practice. Regarding Respondent’'s argunent, a reviewof the "but for"
and "dual notive" situation as set forth in the NNRB s Wight Line g case i s
inorder. Inthis leading case, the NLRB stated that it would require the
General Gounsel to nake a prina faci e show ng sufficient to support the

inference that protected conduct was a notivating factor in the

8. Wight Line, a Dvision of Wight Line, Inc. (1980) 251 NLRB
1083 (105 LRRVI 1169).

-10-



enpl oyer's decision. Onhce established, the burden wll shift, to the

enpl oyer to denonstrate that the sane action woul d have taken place in the
absence of the protected conduct.gl

Respondent all eges that the | egitinate busi ness reason was t hat
Respondent had to reduce personnel because of a reduction in work and
therefore laid off the tenporary enpl oyees in forenan avail abl e Preece' s crew
and retai ned the permanent ones.

It istrue that Preece testified to that effect but Respondent's
own wtness, the fornmer equi pnent nmanager George Luce, credibly testified that
he conferred wth his three supervisors (including Preece) about which
enpl oyees they woul d recormend to lay off. Luce testified that the criteria
utilized was not seniority, or pernanent or tenporary status, but the natching
of skills and abilities of a certain enpl oyee wth the kind of work to be
done-In fact, Luce went into nuch detail about the process of how each forenan
recommended who shoul d be laid off and that Preece had recomrmended the |ay of f
of 5 enployees and later there was nore di scussion on each enpl oyee. n the
ot her hand, Preece denied that he had any input whatsoever into Luce's
decision to lay off Daz or any of the other nenbers of his crew nor any

10/ Preece i nsi st ed

di scussions wth Luce about which enpl oyees to be laid off.
inhis testinony that it was sinply a question of laying off the tenporary

enpl oyees and retai ning the pernmanent ones.

9. The Board confirned this interpretation of Wight Line in Royal
Packi ng Conpany (1982) 8 ALRB No. 74.

10. He admtted he nentioned he needed sone stackers and balers in
order to conplete the harvest but no input on individual enployees.
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It is highly significant that Preece denied that any such process
took place when at the sane tine his i medi ate superior, George Luce, said the
opposite. As stated el sewher3 in this decision, | found Preece not to be a
credible witness, while | find that Luce testified in a candid and direct
nanner and there was no reason to doubt that the sel ective process of deciding
the layoffs was as he described it.

Accordingly, the only logical inference to be nmade fromPreece' s
denial of participating in the sel ective process is that he was attenpting to
cover up the circunstances surroundi ng the input that he nade into the
deci sion of whomto lay off and whomto retain and the reason for the cover up
was due to the fact that he gave a | ower evaluation of O az' work perfornance
(than nerited by D az' actual endeavors and abilities) in his discussion wth
Luce due to his aninosity toward O az because the latter had spoken out about
overtine pay.

| find that the criteria for lay off was as Luce described it but
Respondent has failed to prove that such a criteria was applied in a
nondi scrimnatory nanner in the case of Daz' layoff. Their principa argunent
Is that they had a legitinate business reason to lay off Daz and it was that
they chose to lay off tenporary enpl oyees and he was laid off because he fell
into that category. |If Respondent had proceeded to prove that by applying the
criteria of matching the retai ned workers with the jobs to be done that D az
woul d have been laid off, then in essence they woul d have proved that D az
woul d have been laid off regard ess of his concerted activities. For exanpl e,

Jose Sol ano was al so a w ndr ow
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operator who had started to work at Respondent’'s in Cctober 1931 at the sane
tine as Daz. In Gctober 1982 Respondent laid off Daz but not Solano. In
February 1983, Sol ano, Wio worked through the wnter for Respondent, returned
to work operating a w ndrow nachine and | ater two additional w ndrow operators
joined the Preece crewwhile Daz continued on lay off. Respondent's general
foreman testified that the criteria used for such lay off and recal |l deci sions
was natching abilities wth the work to be done. However, Respondent did not
provide any details about howthis criteria was inplenented i n respect to
differentiating D az fromany other enployee, including Sol anogj but rat her
argued that the criteria was pernanent versus tenporary status. So we are
left wth the state of the record, which indicates that Luce, in applying the
criteria of matching workers with jobs, based his decision in respect to
laying off Diaz on input fromPreece which included infornati on purposely
distorted by Preece due to Oaz's querying Preece about overtine pay.
Respondent further argues that General (ounsel has failed to prove
that Daz ever nade a statenent to Preece about back overtine pay. The naj or
aspect of Respondent's argunent in this respect is that ODaz was not a
reliabl e wtness because he lied, and on the other hand, Preece was a reliable
W tness because he told the truth. | find the situation to be just the

opposi te.

Respondent has accused D az of |ying on two occasions. Qe

11. There was sone evi dence that Preece had no say so in respect to
who operated the w ndrow nmachines after Daz was |aid off as they were sent
over to himfromGrcia' s crewbut it still does not explain why Oaz was |aid
of f while other enpl oyees were retained.
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was that he lied in naking out his overtine claimwth the Labor Gormm ssi oner
when he checked "no" in response to the question "Have you asked for your
wages?'. Secondly he lied when he nade out his job application at
Respondent ' s when he failed to nention his enpl oynent at the West Ranch.
Respondent's argunents in this respect clearly lack validity.
Respondent argues that Daz testified that he had asked Preece for his
overti me wages and-therefore his checking "no" on the clai mformwas
I nconsi stent wth such testinony. Frst the question on the formwas not
"Have you asked for overtine wages" but just "wages". It is true that O az
was naking a claimfor overtinme wages and so the question coul d be interpreted
as an inquiry whether he had requested the wages for which he was filing a
claim But it is still a question that could be interpreted both ways.
Secondly, there is a question whether D az' inquiry about the reasons
Respondent had not paid the correct overtine can reasonably be interpreted to
nean a request for paynent. It could also be interpreted to nean either a
reguest for paynent or a request for an explanation. F nally, what reason
woul d O az have to purposely check "no" to that question if by chance he
thought the truthful answer should by "yes"? | fail to see one, nor has
Respondent in its argunent provided one. Accordingly, | conclude that there
IS no reasonabl e basis to assune that D az |ied when he checked "no" in
response to the question "Have you asked for your wages" on the clai mform
In respect to the question of whether Daz lied innot filling in

i nfornati on about his enpl oynent wth West on the job
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application form Respondent argues that DO az worked for West until July 1981
(based only on Preece's testinony) and in his job application he |isted

enpl oynment at anot her enpl oyer during the nonths proceedi ng and i ncl udi ng July
1981 and, therefore, according to Respondent’'s argunent, he purposely wthheld
i nformation about his West enpl oynent from Respondent because of his havi ng
been di scharged for drunkenness on the job.

he of the two defects in this argunent is that the entire evidence
wth the exception of one statenent by Preece, was that O az was di scharged at
West's in the sumer of 1980 not 1981. So the infornation he filled in on
the job application about the identity of his enpl oyer in 1981 was accurate.

It isinteresting to note that not only did Daz testify to having left West
in 1980, but that his testinmony was indirectly corroborated by Preece's own
testinony. Preece testified that he had delivered a check for overtine pay in
conpliance wth an agreenent with the Labor GCommssioner to Gabriel DO az at
his residence, and D az testified that he had not received the check until
after the had left West's enploy. A so the fact that Preece delivered the
check to Diaz residence woul d indicate that Daz was no longer in West's

enpl oy.

The second defect is that the nost |ikely explanation for Daz not to
go back further than 1980 in his work history and include his experience at
West's was because he knew that Preece was working as a forenan at
Respondent's and woul d in all probability provide Respondent with the details

of Daz work
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history at West' s.l—zl Mbreover, when Luce interview D az for

enpl oynent at Respondent's, D az informed hi mthat he had worked at West's
under Preece. So it is very difficult toinfer that Oaz intended to conceal
such enpl oynent when he made out his application form It is true that O az
did not testify that the reason he failed to include his West enpl oynent in
his job application formwas because he knew that Preece was working at
Respondent's and woul d in all probability provide infornmation about his work
history at West's and, in fact, inreply to Respondent's attorney' s question
of why he failed to include the fact of his enploy wth West in his job
application form he replied that he and his wfe had filled out the formand
he did not know why he had not |isted the nane of his forner enpl oyer and
forenen e.g., West and Preece, but that "it had just escaped themi. However,
the- inflection in Respondent’'s attorney's voice in asking the question
inplied that Daz was guilty of sone "dark deed" in omtting such i nfornation
and in his nervousness Daz did not think of the | ogi cal reason and answered
in such a nanner. In ny judgnent of O az' deneanor, | noticed that he was
nervous throughout his testinony but that he nade a sincere effort to renenber
and recount all the facts of the case as accurately as possible. n the other
hand, Preece did not inpress ne as areliable wtness. A first he denied any
know edge of delivering the overtine check to Daz in 1980 and then | ater

admtted it. He also testified that the corral work ended

12. Both Daz and Preece, hinself, testified that O az knew before
he applied for work at Respondent’'s that he knew Preece was working as a
forenan there.
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conpl etely by Gctober 1982 so there was no extra work to keep his crew nenbers
occupi ed during the winter nonths as had occurred the previous year. However,
the testinony of Luce and owner Dessert indicated that the work continued at
the forner cattle ranches, although in a dimni shed degree, and that nenbers
of Preece's crewworked there as the work wound down. It is true that in
answer to a question put to himby Respondent’'s attorney that he was not the
supervi sor for such work, the fact renmains that it would be very likely for
himto know when nenbers of his crew continued to work there. & course, the
nost significant aspect of Preece's testinony in respect to his | ack of
credibility was his assertion that the only criteria enpl oyed i n determning
the enpl oyees to be laid off in Cctober 1982 was pernmanent versus tenporary
while at the sane tine his inmedi ate superior testified that another criteria
was utilized.

Respondent al so contends that General Counsel failed to establish
that Daz' activity was concerted wthin the neaning of section 1152 of the
Labor Code. Respondent bases his argunment on the unreliability of D az
testinony and therefore, its argunent goes, there is insufficient evidence to
show that the enpl oyees di scussed a claimfor overtinme pay wth Oaz and that
they authorized himto proceed inits collection on their behal f.

Additional |y, Respondent relies on an alleged counterdiction betwen D az'
testinmony and Soto's inthat Daz testified that Soto told himto talk to
Preece (or soneone) and Soto testified that he told Daz to go to the Labor
Comm ssi oner about the overtine pay claim that the conversation never took

place, or that if it did, neither Soto
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nor any ot her enpl oyee nade any such authorization of Daz to act on their
behal f.

| di scount Respondent's argunent because: (1) Daz testified that
Soto told himto talk to Preece or soneone about it (Respondent |eft this word
out inquoting Daz inits brief). (2) The inportant aspect is that the
enpl oyees aut horized (all of the enpl oyees at the first neeting and Soto at
the second) D az to proceed in general to secure paynent of overtine pay as he
had done it before so he shoul d know howto go about it again.

Respondent further argues that O az did not engage i n concerted
activity infiling awge claim It is true that he just filed it in his name
but as a result 173 enpl oyees recei ved approxi mately $12,000 in total in
overtine checks. (See General Gounsel's Exhibit 2 and Respondent's Exhibits 2
and 3.) Daz overtine clai mnunber was 4474 and so were Respondent's |etters,
the settlenent agreenent and checks with this nunber. So it indicates that
the settlenent of the overtine claimfor 173 enpl oyees was brought about by
Daz' filing his individual claim That fact coupled wth the testinony
regardi ng the enpl oyees' authorization of himto initiate action on an
overtine claiminfers that in his filing of the claimhe was acting in concert
w th his co-workers.

Accordingly, | find that Gabriel DO az engaged in concerted activities
in August and Septenber 1932 and that Respondent |aid off Gabriel Daz for
such concerted activities and in so doing viol ated Section 1153(a) of the Act.

Respondent contends that the Board s jurisdiction is preenpted by
Labor Code section 98.6(a). The argunent is that the
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sol e basis of an unfair labor practice in the instant case is the allegation
that Respondent discrimnated agai nst Oaz for chal | engi ng Respondent' s
practice of paying overtine. Respondent points out that these allegations
fall squarely wthin the scope of Labor Gode section 98.6(a):
enpl oyee because such enpl oyee has filed a bona fide conplaint or claim
. . . relating to his rights, which are under the jurisdiction of the
Labor Comm ssioner, or has testified or is about to testlfg i n any such
e

ﬁ_r oceedi ng or because of the exercise by such enpl oyee on behal f of
inself or others of any rights afforded him

No person shal | discharge or in any nanner discrimnate a(rzjai nst any
np

Under section 98.7, the Labor Gomm ssioner nust investigate the
claim decide whether to hold a hearing, and decide whether to bring a court
action on behal f of the conplai ni ng enpl oyee, and the court nmay order "any
appropriate relief" including reinstatenent and backpay.

Respondent further argues that since sections 93.6 and 98.7 of the
Labor Gode were passed subsequent to the ALRA they thereby displaced the ALRA
as a renedy for retaliation against the invocation of the | abor comm ssion
procedures. However, section 1166.3(b) states: "If any other act of the
Legislature shall conflict wth the provisions of this part, this part shall
prevail." This provision coupled wth section 1160.9 (whi ch nakes ALRB
procedures the excl usive nethod of redressing unfair |abor practices) clearly
indicates the legislature's intent to provide the ALRB with excl usi ve
jurisdiction over all unfair |abor practices in Galifornia agricultural
enpl oyer-enpl oyee rel ations. Respondent further argues that section 1160.9 of
the Labor Gode woul d conpl etely vitiate the | anguage of section 98.6 which
prohi bi ts
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retaliation agai nst an enpl oyee for exercising | abor code rights for hinsel f
or others. Therefore, Respondent argues, to avoid this absurd result, it
shoul d be recogni zed that section 98.6 replaced the unfair |abor practice
jurisdiction of the ALRA over the activity section 98.6 descri bes.

Section 1160.9 of the Labor Gode only applies to
agricul tural enpl oyer-enpl oyee relations in CGalifornia so section 98.6 of the
Labor Gode still applies to non-agricul tural enpl oyees in Galifornia and
theref ore Respondent's argunent along these lines is wthout nerit.

In Newport News Shi pbuil ding and Dy Dock Gonpany (1981) 254 NLRB Nb.
43, 107 LRRM 1113, Respondent contended that the NLRB | acked jurisdiction as

the discrimnation was al |l egedly caused by two enpl oyees protesting about
safety conditions and CG8HA had excl usi ve jurisdiction over such protests. The
Board di sagreed wth Respondent's contention and gave nunerous reasons for the
Board to assert jurisdiction in such cases, two of which are present in the
instant case: (1) renedies under the | abor relations act are broader since it
provides in addition to backpay and reinstatenent, a notice to be nailed and
post ed advi sing enpl oyees of the violation and order; and (2) the Board s
procedures provi de a nost expedi ent nechani smfor resol ution of the discharge
issue (inthe instant case, the |ayoff issue) and the entire industrial
relations relationship involved is susceptible of early stabilization.

GROR

By authority of Labor Gode section 1160.3, the Agricul tural Labor
Rel ati ons Board (Board) hereby orders that Respondent ARCO
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SEED QOMPANY, its officers, agents, successors, and assigns shall:
1. Gease and desist from

(a) Dscharging, laying off or otherw se discrimnating agai nst
any agricultural enployee in regard to hire or tenure of enpl oynent because he
or she has engaged in concerted activity protected by section 1152 of the
Agricultural Labor Relations Act (Act).

(b) Inany like or related nanner interfering wth,
restraining, or coercing any agricul tural enpl oyee in the exerci se of the
rights guaranteed themby section 1152 of the Act.

2. Take the follow ng affirmative actions whi ch are deened
necessary to effectuate the policies of the Act:

(a) dfer to Gabriel Daz imnmediate and full
reinstatenent to his forner or substantially equival ent position and nake him
whol e for all |osses of pay and other economc | osses he has suffered as a
result of the discrimnation agai nst him such anounts to be conputed in
accordance wth established Board precedents, plus interest thereon conputed
I n accordance wth our Decision and Qder in Lu-Ete Farns, Inc. (Aug. 18,

1982) 8 ALRB No. 55.

(b) Preserve and, upon request, nmake available to this Board
and its agents, for examnation, photocopying, and otherw se copying, all
payrol | records, social security paynent records, tine cards, personnel
records and reports, and all other records rel evant and necessary to a
determnation, by the Regional Drector, of the backpay periods and the

anounts of backpay and interest due under the terns of this Qder.
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(c) Sgnthe Notice to Agricultural Enpl oyees attached hereto
and, after its translation by a Board agent into all appropriate |anguages,
repr oduce sufficient copies in each | anguage for the purpose set forth
herei nafter.

(d) Ml copies of the attached Notice, in all
appropriate | anguages, wthin 30 days after the date of issuance of this
Qder, to all agricultural enpl oyees enpl oyed by Respondent fromthe begi nni ng
of the 1982 season (February 1, 1982) to the date of issuance of this Qder.

(e) Post copies of the attached Notice, in all
appropriate | anguages, in conspicuous places on its property for 60 days, the
period(s) and place(s) of posting to be determned by the Regional Drector,
and exerci se due care to replace any Noti ce which has been al tered, defaced,
covered or renoved.

(f) Arrange for a representative of Respondent or a Board agent
todistribute and read the attached Notice, in all appropriate | anguages, to
all of its enpl oyees on conpany tine and property at tine(s) and place(s) to
be determned by the Regional Drector. Followng the reading, the Board
agent shall be given the opportunity, outside the presence of supervisors and
nanagenent, to answer any questions the enpl oyees nmay have concerning the
Nbtice or their rights under the Act. The Regional Drector shall determne
the reasonabl e rate of conpensation to be paid by Respondent to all nonhourly
wage enpl oyees in order to conpensate themfor tine lost at this readi ng and
during the question-and-answer peri od.

(g0 Notify the Regional Orector in witing, wthin 30 days

after the date of issuance of this Oder, of the steps
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Respondent has taken to conply wth its terns, and continue to report
periodical ly thereafter, at the Regional Drector's request, until full
conpl i ance i s achi eved.

DATED  June 29, 1984

P

. | .
g . ) ¢
Cloe e 72
AR E SCHOORL -

Admini strative Law Judge

i
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NOT CE TO AGR QLTURAL EMPLOYEES

After investigatin charﬁes that were filed in the H Centro Regional fice,
the General (ounsel of the Agricultural Labor Rel ations Board (Board-) issued
a conpl aint which all eged that we, ARCO SEED GOMPANY, had viol ated the | aw
After a hearing at which each side had an opportunity to present evidence, the
Board found that we did violate the law by laying off Gabriel DO az because he
protested that Respondent had incorrectly cal cul ated overtine pay so that we
paid | ess than our enpl oyees were entitled to under the laws of the Sate of
Galifornia. The Board has told us to post and publish this Notice. Ve wll
do what the Board has ordered us to do.

V¢ also want to tell you that the Agricultural Labor Relations Act is a law
that gives you and all other farmworkers in Galifornia these rights:

To organi ze your sel ves;

To form join, or hel p unions;

To vote in a secret ballot election to decide whether you want a union to
repr esent you;

To bargain wth your enployer about your wages and wor ki ng

conditions through a union chosen by a majority of the enpl oyees and
certified by the Board;

5. To act together wth other workers to hel p and protect one anot her; and
6. To decide not to do any of these things.

» wdhE

Because it is true that you have these rights, we promse that:

VEE WLL NOT do anything in the future that forces you to do, or stops you
fromdoing, any of the things |isted above.

VEE WLL NOT di scharge or |ayoff any enpl oyees for engaging in protests
over wages or other working conditlions.

VE WLL reinburse Gabriel Daz for all |osses of pay and ot her econon c | osses
he has suffered as a result of our discrimnating agai nst hi mplus interest
and in addition offer himimmediate and full reinstatenent to his forner or
substantial |l y equi val ent position.

ARCO SEED GOMPANY

By:
(Representati ve) (htle)

If you have a question about your rights as farmworkers or about this Noti ce,
you nay contact any office of the Agricultural Labor Relations Board. Qe
office is located at 319 Witernan Avenue, S Centro, Galifornia 92243. The

t el ephone nunber is (619) 353-2130.
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