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Pursuant to Galifornia Admnistrative Code, title 8, section 20260,
Charging Party, Uhited FarmVWrkers of America, AFL-Q O (UFWor Uhion), the
General Gounsel, and Admral Packi ng Gonpany (Respondent) have submtted this
natter to the Agricultural Labor Rel ations Board (ALRB or Board) by way of a
Sipulation of Facts filed with the Executive Secretary on June 29, 1983, and
have wai ved an evidentiary hearing. Each party filed a brief on the | egal
i ssues, and Respondent and Charging Party each filed reply briefs.

n Decenber 31, 1982, the H Centro Regional Drector issued a
Gonpl aint al l eging that Respondent (1) interfered with, restrai ned and coerced
agricultural enployees in the exercise of their rights guaranteed by Labor
(ode section 1152y inviolation of section 1153(a); (2) discrimnated in

regard to terns and conditions of enpl oynent agai nst uni on supporters and

£ GJI section references herein are to the Labor CGode unl ess ot herw se
st at ed.



di scouraged uni on support in violation of section 1153(c); 2/

and (3) attenpted to undermne the status of the UFWas the certified
representative of its enployees in violation of section 1153(e), when
Respondent on or about Novenber 8, 1982 failed and refused to rehire

agricul tural enpl oyees because of their participation in union/concerted
activity and support for the UPW On April 21, 1983, General Gounsel severed
the allegations in the GConplaint and (1) wthdrew the section 1153(c)
allegation of the Gonplaint, and (2) wthdrew and pl aced i n abeyance the
section 1153(e) allegation of the Gonpl ai nt pending a final resolution by the
Arizona Agricul tural Enpl oynent Rel ations Board (AERB) and the Arizona courts
of a case regarding the AHRB s certification of a collective bargai ni ng
representative for Respondent's Arizona enpl oyees. O April 29, 1983, the
Regi onal Director reissued the Gonpl ai nt, 8/ alleging a violation of section
1153(a) and section 1153(c) as previously alleged in the original Gonplaint.
Respondent filed an Answer to the Conplaint on May 19, 1983, and a Mtion to
O smss the Gonplaint on May 26, 1983. Admnistrative Law Judge (ALJ) Suart
Wi n deni ed Respondent's Mbtion to Dismss at the Prehearing Gonference on
June 7, 1983. Onh Septenber 6, 1983, after this natter was transferred to the
Board, General Qounsel filed a Mbtion to

2/ The Regional Orector issued an EEratumto the Conpl ai nt

which originally alleged this to be a violation of section
1153(a).

8 The Regional Drector issued an Ebratumon My 11, 1983 to correct the
April 29, 1983 Conpl ai nt which was erroneously entitled a Frst Arended
Gonpl ai nt .
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Wthdraw the Gonpl aint. The UFWand Respondent have each fil ed separate
Mdtions to Augnent the Record pursuant to the Stipul ation of Facts.

The Board has consi dered the record and nakes the fol | ow ng
rulings, findings and concl usi ons.

There bei ng no obj ections to either the UPX/s or
Respondent ' s Mbtions to Augnent the Record, we hereby grant each of those
not i ons.

General ounsel's Mtion to Wthdraw the Gonpl ai nt i s hereby
denied. General (ounsel argues that this Board does not have jurisdictionto
decide the issues inthis matter and that there is insufficient evidence to
deci de whet her Respondent has commtted the violations alleged. As di scussed
below we find that this Board has both subject matter and personal
jurisdiction inthis natter. The sufficiency or insufficiency of the evidence
does not bear on our jurisdiction, but goes only to the issue of whether
Respondent shoul d be found to have viol ated the Agricul tural Labor Rel ations
Act (Act).

Backgound

Respondent is a Galifornia corporation, incorporated
in 1957, and has had continuous agricul tural operations in Gliforni ail si nce
that tine. Respondent is an agricultural enpl oyer wthin the neani ng of
section 1140.4(c) of the Act. Respondent is also |icensed to do business in

Arizona and has

4/ Respondent harvests lettuce in Salinas, the Inperial Valley and prior to
1979, ythe. (Respondent has not harvested | ettuce in Bl ythe since 1978.)
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harvested lettuce in Poston, Ari zonagl si nce 1966.

n Decenber 11, 1975, we certified the UFWas the excl usi ve
bargai ning representative of all of Respondent's agricultural enployees in
Galifornia. (Admral Packing Gonpany (1975) 1 ALRB No. 20.) In 1976, the UFW

and Respondent negotiated a col | ective bargai ni ng agreenent whi ch expired on
January 15, 1979. L h February 9, 1979, the UFWcal l ed a strike agai nst
Respondent and a | arge nunber of Respondent's |ettuce harvest work force
wal ked off their jobs in Galifornia in support of the UFW The strike ended
on Decenber 19, 1979, the date the UFWand Respondent executed a second
col | ective bargai ni ng agreenent whi ch expired on Cctober 22, 1982. i

In Septenber 1981, agricultural enpl oyee Sal vador Bravo petitioned
the ALRB for a decertification election. The result of the balloting was: WW
- 69, No Lhion - 66, and 2 Chal lenged Bal lots. Thus the UFWwas agai n
certified as the exclusive bargaining representative of all of Respondent's
agricultural enployees inthe Sate of Galifornia.

Uhder the terns of the seniority suppl enent of the Decenber 19,
1979 UFWAdmral Packi ng Conpany contract, Respondent

S/ Poston is located 5-10 mles fromthe California border. Unhtil 1982,
Respondent harvested lettuce only in Poston. In 1982, Respondent began
harvesting |l ettuce in Marana, Arizona.

o The contract was schedul ed to expire in Decenber 1978, but was extended by
mutual agreenent to January 15, 1979. (Admral Packi ng Gonpany (1981) 7 ALRB
No. 43.)

1 This contract, schedul ed to expire on August 31, 1982, was extended by
mut ual agreenent of the parties to ctober 22, 1982.
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kept separate classification seniority lists for the Salinas area (the
northern seniority list) and the Inperial-B ythe-Poston area (the sout hern
seniority list). Respondent applied the terns of the contract to enpl oyees
who worked in Poston, Arizona through the fall of 1981 (the |ast harvest in
Poston prior to the expiration of the contract).

h or about March 15, 1982, Respondent notified the
UFWthat (1) it had secured a new harvest operation in southern Arizona
( Var ana),gl (2) the new harvest operation woul d coomence around the first week
in April, and (3) the collective bargai ning agreenent between the parties did
not, in Respondent's view apply to this new operation. The URWresponded
that, inits view the collective bargaining agreenent did apply to the Marana
operation. The harvest in Marana began on April 7, 1982.

h April 14, 1982, Respondent received a petition signed by a
nunber of the Marana enpl oyees requesting to be represented by H Comte de
Trabaj adores de |a Gonpania Admral (B Gomte). In response, Respondent filed
a Petition for Hection wth the Arizona AERB the sane day. The AERB held a
hearing on April 27, 1982 to determne whether there existed a question of
representation. The hearing officer found that a question of representation
exi sted and ordered an el ection be held in Marana on April 30, 1982. o =
Comte received all the valid ballots cast. O May 10, 1982, the UWFWfiled

objections to the

8 Marana is | ocated approxinately 250 mles fromthe CGalifornia

bor der .

L This was the last day of Respondent’'s harvest in Mrana.
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el ection and petitioned that the el ection be set aside.

The AERB certified H Gomite as the exclusive representative
for "all pernmanent and tenporary agricul tural enpl oyees of
[ Respondent] in the Sate of Arizona" on Novenber 8, 1982. (n
Novenber 15, 1982, the AERB di smssed the UFWs el ection objecti ons.
The UFWappeal ed the AERB s certification and dismssal of election
objections to the Mari copa Gounty (Arizona) Superior Court.
Respondent filed a notion to dismss the UFWs appeal of the AERB s
certification of H Comte and its dismssal of election objections.
h May 26, 1983, the Superior Gourt granted Respondent's notion to
dismss the appeal of the AERB s certification of H (bnitegl but
denied its notion to dismss the appeal of the dismssal of election
objections. n August 8, 1983, the Arizona Superior Gourt granted
Respondent ' s Mbtion for Summary Judgnent on the UFWs appeal of the
AERB s dismssal of its election objections; on Novenber 8, 1983,
the Maricopa Gounty Superior Gourt granted the AERB s Mbtion for
Summary Judgnent on the sane natter. n January 9, 1984, the UFW
filed an appeal of these actions in the Arizona Gourt of Appeal s.

In Cctober 1982, H Comte requested that Respondent give

preference in hiring for its 1982 fall harvests in Marana and Poston to
wor kers who had worked in Marana' s 1982 spring harvest. Respondent agreed to

gi ve such preference by not turning away any of those workers who cane to the

fields either in Marana

QlThe AERB joined in the notion to di smss,

10 ALRB No. 9 6.



or Poston at the start of the harvest.

h Novenber 8, 1982, Respondent began its | ettuce harvest in
Poston. Respondent had not nailed recall notices to enpl oyees on its
seniority list to tell themwhen the harvest would begin as it had done in
prior years pursuant to the collective bargai ning agreenent, nor did it notify
the UFPWof the starting date of the Poston harvest as was required by the
expired contract. Instead, Respondent obtai ned workers for the Poston harvest
by forenen, workers and H CGomte telling other peopl e that Respondent woul d

be needi ng workers to harvest lettuce in Poston (and Mr ana),g’

by hiring

workers fromthe existing | abor pool in the Poston area and by sendi ng sone

workers to Poston fromMirana to work. No enpl oyees hired for the fall 1982
Post on harvest had been sent recall notices.

In years prior to the 1982 fall Poston harvest,

Respondent harvest ed between 350 and 400 acres and enpl oyed at |east two
lettuce crews. In fall 1982, Respondent enployed no nore than one crew
and harvested approxi matel y 150 acres.

Al who applied for work on the first day of harvest in Poston were
hired. Twelve of the alleged discrimnatees went to | ook for work in Poston
on either Novenber 9 or Novenber 10. Mguel Garcia, paid representative of
the FWin Gilifornia, went to the field in Poston on Novenber 11. A though
Respondent hired additional enpl oyees during the harvest as needed, none of

t hese 13 persons were gi ven worKk.

1 The Marana harvest began on Novenber 1, 1982.
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d the 51 enpl oyees who worked in Poston in the fall of 1982, 39
had seniority on the March 1982 seniority list which woul d have been used for
recal | of enpl oyees had the col |l ective bargai ni ng agreenent been followed.
the 116 persons nanmed on the seniority list (excluding those listed as
di sabl ed or unavailable for work), 74 worked in Marana and/or in Poston,
Arizona i n Novenber 1982. 12/ There were a total of 171 harvesting positions
open in Marana and Poston in Novenber 1982. A few persons worked for a short
tine in Marana and then worked in Poston, but nost worked in one place or the
other. The seniority list for southern California in effect at the tine of
t he Novenber 1982 harvest contai ned 129 nanes, 13 of whomare listed as
unavai | abl e.

Sone 74 persons on the March 1982 southern seniority list were
enpl oyed during the Arizona harvests.  the 51 persons who worked i n Poston
inthe fall 1982 harvest, 19 had not been working for Respondent at the tine
of the strike, and 10 worked throughout the strike, while 18 worked at | east
part of the tine during the strike.lﬁ/ Four persons who were hired in Poston

had rerai ned on strike throughout. Qne is Narciso Val dez, the

lg/There are 13 nanes on the list of persons who did not work

either in Poston or in Mirana and are not |isted as discrimnatees. There
is no explanation in the record as to whether they were offered work in
Arizona or not.

lé/It is not clear fromthe record that all of the people who are alleged to

have been on strike actually were. The Sipulation of Facts states that a
person was on strike if his nane did not appear on the conpany payroll. It is
possi bl e that there ' nay have been reasons for failure to work during the
strike period other than being a striker.

10 ARB Nb. 9 8.



person wth the highest seniority on the southern seniority list. He did not
begin work in Poston until Novenber 18 or 19, mssing the days at the start of
the season. He did not work in Marana, Arizona in April 1982. Another of the
strikers who worked in Poston is Carl os Qnelas, who worked in Marana in April
1982 and signed the petition for H Comte while working there. The third
person is Daniel Salinas, who worked as a sprayer. There are no al |l eged
discrimnatees fromthe sprayer list. Juan Ronero is the fourth person who
worked in Poston al though he had supported the 1979 strike. He worked during
part of the April harvest in Marana. None of Respondent's supervisors
currently recalls seeing Ronero on a picket line during the strike. Qnel as,
Salinas and Fonero were all hired on Novenber 8.

G the 29 alleged discrimnatees, all were working for Respondent at
the tine of the strike and all but one supported the strike frombeginning to
end. Fi fty-nine enpl oyees whose names appear on the seniority [ist and
Arizona payrol | went on strike agai nst the conpany at sone point during the
1979 strike. A the very mninum sixteen out of the fifty-nine engaged in
picket line activity in support of the UFWs strike.

In pleadings filed before his Mtion to Wthdraw t he Gonpl ai nt,
General ounsel argued that Respondent discrimnatorily refused to rehire 29
wor kers because of their union activity (participation in the 1979 strike) and
their support of the UFW and that these refusals to rehire constitute
i ntereference, coercion and restraint of enpl oyees in the exercise of the

rights guaranteed by section 1152. General Gounsel al so argued t hat
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Respondent discrimnatorily changed its past practice of nailing recall
notices to workers on the seniority |ist because of its anti-UWani nus.
Respondent argues that this Board does not have jurisdiction to decide this
case. Respondent al so argues that the evidence before us is insufficient to
support the finding of a violation of section 1153(a) or (c).

Jurisdiction

Prior to his Mtion to Wthdraw the Gonpl ai nt, General Gounsel had
consistently taken the position that this Agency has, by all applicable | egal
standards, jurisdiction over the natters alleged in the Conpl ai nt (subject
matter jurisdiction) and personal jurisdiction over the parties. 1In his
Septenber 7 Mbtion to Wthdraw Gonpl ai nt, however, General Gounsel argues that :

...any charges of discrimnation agai nst Respondent for acts
occurring in Arizona invol ving enpl oynent in Arizona shoul d be
filed wth the ABRBin Arizona. The General (ounsel of the ALRB
has no nore jurisdiction to prosecute Respondent for such acts
than woul d the General Counsel of the Arizona AERB have to
prosecute a Respondent in California for discrimnation
occurring in Gilifornia under a Galifornia contract and
i nvol ving California enpl oynent.
General ounsel argues that, in viewof the ruling of the Lhited Sates Court
of Appeals for the Nnth drcuit in Uhited FarmVWrkers v. Arizona
Agricul tural Enpl oynent Rel ations Board (UFWv. AERB) (1982) 669 F.2d 1249,
"this Agency nust defer to the laws and courts of the Sate of Arizona."

V¢ disagree. URWv. AERB concerned the certification by the AERB

of a |l abor organization other than the UFWas the col | ective bargai ni ng

representative of Bruce Church, Inc.'s
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agricultural enployees in Arizona. Athough nany of the sane workers were
enployed in Galifornia during parts of the year and were nenbers of the UFW
their certified representative inthis state, the Gourt of Appeal s upheld the
AERB s certification of Canpesinos | ndependi entes. The UFWhad argued that,
as the "full faith and credit" cl auseE/ of the Lhited Sates (onstitution
woul d prevent the AERB fromcertifying a different representative for those
enpl oyees, the AERB shoul d not have conducted an el ecti on anong Bruce Church,
Inc.'s Arizona enpl oyees. Rgjecting that argunment, the Gourt stated that:

...the full faith and credit clause neither requires the Arizona

Board to abide by the Galifornia Board s certification decision,

nor requires Arizona to apply Galifornia | aw and prevent the
election.” WWv. AERB, supra, at p. 1255.

Further discussing the scope of the full faith and credit clause, the Gourt
went on to state:
The clause clearly does not 'enable one state to legislate for the
other or to project its |aws across state lines so as to preclude the
other fromprescribing for itself the | egal consequences of acts
wthinit.' (Qtations omtted.) WWv. AERB supra, at p. 1256.

Despite the superficial resenbl ances of UFWv. AERBto the instant natter, the

General ounsel's attenpt to apply the Gourt of Appeal s' | anguage and
reasoning to the facts in this case msses the nark.
Frst, no evidence has been brought to our attention that the

AERB has in any way asserted jurisdiction over

14 Aticle IV, section 1, of the Lhited Sates onstitution

provides, in relevant part: "Full faith and credit shall be given in each
state to the public acts, records and judicial proceedi ngs of every ot her
state...."
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Respondent's failure to hire the alleged discrimnatees. Therefore, we know
of no proceedi ngs before Arizona authorities wth which our proceeding here is

inconflict. Second, UWPWv. AERB supra, dealt wth the certification of a

col l ective bargai ning representative, not with the all eged comm ssi on of an
unfair labor practice by an agricultural enployer. DO fferent Iegal and policy
consi derations apply to these different kinds of proceedings, as they affect
different rights and interests of the parties involved. The right of

enpl oyees freely to choose whether or not to have a coll ective bargai ni ng
representative, and to choose which representative that should be, is at issue
in cases concerning el ections and certifications. (Labor Code section 1156-
1159.) In unfair |abor practice cases, on the other hand, the focus is on the
right of enployees to engage in or refrain fromorganizing and ot her concerted
activities wthout interference, coercion, intimdation or discrimnation by
enpl oyers or |abor organizations, and the right of certified collective

bar gai ni ng representatives to engage in neani ngful negotiations on the

enpl oyees' behal f about their terns and conditions of enpl oynent. (Labor Code
sections 1152-1154.) The General (ounsel's assunption that the standards the
Qourt of Appeals applied in a certification context nay be neatly transposed
to an unfair |abor practice context overl ooks those fundanental differences.
Third, the criteria we set forth in Mario Saikhon, Inc. (1978) 4 ALRB No. 72

for determning whether a sufficient jurisdictional basis exists for us to

adjudicate an alleged unfair |abor practice commtted outside the borders

12.
10 ARB Nb. 9



of Galifornia, which criteria no appellate court has ever upset, are fully

satisfied in the instant natter.

In Sai khon, supra, relying on A aska Packer's

Association v. Industrial Accident Coomssion of Galifornia (1935) 294 U S

532, we stated the follow ng view of the scope of this agency's jurisdiction:

... by the passage of the ALRA the Legi sl ature has chosen to regul ate
the enploynent relations in Galifornia agriculture by providing for a
systemof collective bargaining wth the attendant array of statutory
rights, obligations, and prohibitions necessary to the proper
functioning of such a system |Its authority to do so in connection
wth the purely intrastate activities of agricultural enployers,
unions, and enployees is clear: That it has al so the power to provide
for relief inthis state to an agricultural enpl oyee who has been
injured, wthin the neaning of the Act, outside the state, as an
incident to that regulation is clear on the basis of the above
precedent. This exercise of power must, of course, be consi stent
wth the denands of due process. The question for resol ution then,
is whether the Legislature intended to exercise this power. Vé
believe that it did, and that the requirenents of due process wll be

r7r§t on g )case- by-case basis. (Mrio Saikhon, Inc., supra, 4 ALRB No.
, p. 6.

Qur position on the jurisdictional issue was fully in accord wth what the

Lhited Sates Suprene Gourt stated in Al aska Packers, supra, in uphol di ng

an award of benefits by the Galifornia Industria Accidents Conmssion to

a non-resident hired in Galifornia to work exclusively in A aska, where he

was i nj ured:

obviously, the power of the state to effect | egal consequences is
not limted to occurrences wthin the state if it has control over
the status which gives rise to those consequences. That it has
power, through its own tribunals, to grant conpensation to |ocal
enpl oyees, locally enpl oyed, for injuries recelved outside its
borders, and |i kew se has power to forbid

10 ARB Nb. 9 13.



its own courts to give any other formof relief for such injury,
was fully recogni zed by this court.... (bjections which are
founded upon the 14th Anendnent rnust, therefore, be directed, not
to the existence of the power to inpose liability for an injury
outside state borders, but to the nmanner of its exercise as bel ng
So arbitrary or unreasonabl e as to anount to a denial of due
process. 294 U S at 541.

V¢ went on in Sai khon, supra, to cite standards which the

Galifornia courts have devel oped for determning the reasonabl eness of the
exercise of jurisdiction over non-resident defendants. [In Bel nont
Industries, Inc. v. Superior Gourt (1973) 31 Cal.App.3d 281, 286, the

foll ow ng guidelines were set forth:

1. The interest of the State in providing a forumfor its
resident and in regul ati ng the busi ness invol ved,

2. therelative availability of evidence and the burden of defense
and prosecution in one place rather than anot her;

the ease of access to an alternative forum

4. the avoidance of a multiplicity of suits and
conflicting adj udi cations; an

5. the extent to which the cause of action arose out of the
defendant's activities in the forumstate.

Appl ying these guidelines to the facts before us, which invol ve not
a non-resi dent defendant, but an alleged unfair |abor practice which occurred
or had effects outside Galifornia s borders, we find that this agency's
exercise of jurisdictionis proper, for the follow ng reasons: Respondent is a
Galifornia corporation, nost of whose business is done inthis state; its
principal officeis located and its records are all kept inthis state; its
enpl oynent rel ationships wth the alleged discrimnatees were established in

this state and were governed
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for many years, up to two weeks before the alleged violation took place, by a
col l ective bargai ning agreenent it executed in this state wth a | abor

organi zation certified by this Board pursuant to the Galifornia statute (the
Act); in accordance wth the terns of that agreenent, Respondent in each year
from1977 to 1981 sent witten notices, nailed in Galifornia, to eligible

seni or enpl oyees about the availability of work inits Arizona harvest
operations; the allegedly discrimnatory failure to rehire nay have been based
on protected activity, the 1979 strike, which took place in Galifornia, and
coul d have an adverse inpact on the wllingness of Respondent's California
enpl oyees to exerci se organi zational rights protected by the Act -- a result
we are charged wth preventing, if possible, by our responsibilities under the
Act for regulating agricultural labor relations; and, finally, there can be no
assurance that the Arizona authorities woul d resol ve the issue in a manner, or
accordi ng to standards, which woul d be appropriate under the Act.

It is clear fromthe above that our exercise of jurisdiction in
this natter is proper unless the manner of its exercise would be "so
arbitrary or unreasonable as to amount to a denial of due process."” V¢ are
guided by the Lhited Sates Suprene Qourt's decision in Allstate I nsurance
(. v. Hague (1981) 449 U S 323 [101 S G. 633] in concluding that no such

violation of due process wll result fromasserting our jurisdiction here.

In All state, supra, the Hgh Gourt had to determne

whet her one state properly applied its own lawin a case involving an

aut onobi | e acci dent whi ch occurred in another state. The
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Qourt provided a |l engthy anal ysis of the principles applicable to choi ce-of -
| aw questions, which, as it stated, have traditionally been regarded as
arising under either the due process clause or the full faith and credit

cl ause.

The Gourt enphasi zed that lawin this area has evol ved away from
focusing on the jurisdiction where a particul ar event took place. The | aw now
| ooks, said the Gourt, to "the contacts of the Sate, whose | aw was appl i ed,
wth the parties and wth the occurrence or transaction giving rise to the
litigation," which contacts "create[] state interests, wth the parties and
the occurrence or transaction.” (44.9 US at 308.) The holding of the case
Is that:

...for a Sate's substantive lawto be selected in a constitutionally
permssi bl e nanner, that Sate nust have a significant contact or
significant aggregation of contacts, creating state "interests, such
that choice of its lawis neither arbitrary nor fundanentally unfair.
(449 US at 313-314.)
(ne noteworthy aspect of this statenent is that it does not require a finding
that the state whose lawis applied nust have nore, or nore signficant,
contacts and/or interests wth the natter than another state has. |ndeed,
commenting on Al aska Packers, Cardillo v. Liberty Mitual Ins. Go. (1947) 330

US 469 [67 S . 801], which uphel d another application by California of its

law involving injury in Alaska to an enployee hired in California, the Qourt

said, "Wile A aska Packers bal anced the interests of California and Al aska to

determne the full faith and credit issue, such balancing is no | onger

required.” (449 US at 312 (fn. 15).) Smlarly, the court el sewhere in
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the opinion stated that "...the Gourt has... abandoned t he wei ghi ng of
interests requirenent.” (449 US at 308 (fn. 10).)

In view of the Suprene Gourt's hol ding that the issue is not which
state has the nost or the greatest interests in a natter bei ng adj udi cat ed,
but whether a state has such interest(s), based on "a significant contact or
significant aggregation of contacts,” General Qounsel's argunent that
Galifornia nust defer to Arizona in the instant natter is not persuasive. Qur
assertion of jurisdiction cannot be regarded as unreasonabl e, arbitrary or
unfair. Therefore, it does not offend either the due process clause or the
full faith and credit clause of the US onstitution.

Aleged Miolation of Section 1153(a) and (c)

In the pleadings and brief filed before General
Qounsel 's Septenber 7 Mtion to Wthdraw the Gonpl ai nt, General Gounsel argued
that the evidence supports an inference that Respondent changed its nethod of
noti fyi ng enpl oyees about available work in the Arizona harvests, and then
i npl enented the new notification nethods and effected the hiring of harvest
enpl oyees, in a nanner that discrimnated agai nst enpl oyees who had nost
staunchly supported the UPWduring the 1979 strike. Wile the evidence in the
record is not inconsistent wth that viewyw we find that it is not sufficient
to establish a violation of section 1153(a) or (c).

The statistical evidence suggests that enpl oyees who ful ly
supported the 1979 strike were less likely to be hired for the Poston harvest.

However, the causal link alleged between
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strike support and | oss of enpl oynent is weakened by the fact that anong
t he enpl oyees who were hired were several who had al so supported the
strike, and by the unexplained failure of thirteen of the alleged
discrimnatees to apply for positions on Novenber 8.

As to the twel ve applicants who arrived at the harvest a day or two
after the hiring was substantially conpl eted, the evidence is consistent wth
Respondent' s defense that it did not hire themsinply because they were not
needed at the tine they applied. The record does not indicate any reason for
their late arrival at the harvest site. Ve do not know whether or not it was
caused by late receipt of actual notice about the starting date for work. The
record is simlarly silent as to whether those all eged di scri mnatees who did
not go to Poston to apply for work ever received actual notice of the harvest.

In the absence of evidence about what notice, if any, the alleged
discrimnatees did receive, the record does not establish that they were
treated differently fromother enpl oyees as regards notice of the harvest.

Nor does it establish that Respondent's change in notification methods was the
cause of the alleged discrimnatees' failure to nake tinely application for
work in the harvest. Ve believe it is speculative to infer, as our dissenting
col | eagues apparently do, that the reason sone of the alleged di scri mnatees
went to Poston late and others did not go at all was that, due to the change
in Respondent's notification nethods, they either received |ate notice of the

harvest, or none. |f those were the facts, it was part of General
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Qounsel ' s burden of proof to establish themin the record. Having failed to
do so, General (ounsel has not provided the sort of evidentiary basis that is
required to support the inferences General Gounsel's theory calls on us to
draw The evidence before us is equally consistent with the inference that
the all eged di scrimnatees either chose not to apply for work in the Arizona
harvest, or arrived there late, for reasons unrelated to Respondent’'s change
of notification nethods, as wth the inference that the change prevented t hem

fromnaking tinely application. As we stated in Rod Md el | an Gonpany (1977)

3 ARB N 71, "...circunstances which nerely rai se a suspicion do not
establish a violation." (Accord, NLRB v. dtizen News Conpany (9th dr. 1943)
134 F.2d 970 [12 LRRM 637].)

In the absence of supporting evidence, we decline to infer that
Respondent ' s change in nethods of notification was the cause of the all eged
di scrimnatees' failure to get jobs in the fall harvest. Therefore we do not
find that Respondent's change in notification nethods constituted either that
restraint, coercion or intimdati on of enpl oyees whi ch section 1153(a)
forbids, or that discrimnation based on uni on support whi ch section 1153(c)
forbids. Accordingly, we shall dismss the allegations that Respondent has,
by the acts specified in the Stipulation of Facts here before us, violated
those provisions of the Act.

RDER

Pursuant to section 1160.3 of the Agricultural Labor Rel ations Act,

the Board hereby orders that the Gonplaint herein
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be, and it hereby is, dismssed inits entirety.E/

Dated: March 2, 1984

AFRED H SONG Chai rnan

JGN P. McCARTHY, Menber

PATR CK W HENNLNG  Menber

15/ The al | egation that Respondent violated section I153(e), which the

General ounsel placed "in abeyance,” on April 21, 1983, is not affected by
our dismssal of the Conplaint before us.
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MEMBERS WALD E and CARR LLQ concurring in part and dissenting in part:

W agree wth the najority that we have jurisdiction in this case.
V¢ disagree wth the majority's finding that General Gounsel has failed to
nake a prina faci e show ng that Respondent viol ated Labor Code section 1153(c)
and (a) of the Agricultural Labor Relations Act.

The majority states that the record is devoi d of evidence regarding
the all eged di scri mnatees' reason(s) for failing to show up in Poston on the
starting date of Respondent's harvest. The majority even suggests that sone
of the alleged discrimnatees nay have even recei ved actual notice of the
harvest. The majority woul d require evi dence concerni ng what notice the
alleged discrimnatees received in order to find that they were treated
differently fromother enpl oyees with regard to notice of the harvest. In our

view the burden of these evidentiary gaps shoul d rest on Respondent and not

21.
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General Gounsel .

In discrimnation cases, General (ounsel has the burden of
establishing a prima facie case. Oice a prina facie case is established, the
burden shifts to Respondent to rebut General (ounsel's prina faci e case by
proving that it woul d have taken the sane action in the absence of the
protected and/or union activity, in this case that the action taken was not
noti vated by antiunion aninus but sone |egitinate business justification.
(Royal Packing (1982) 8 ALRB No. 74.)

General Gounsel has nade a prima facie showng in this case. The
al l eged di scrimnatees engaged in union activity when they participated in the
strike agai nst Respondent in 1979. Respondent knew of their participation and
kept a record of their strike activity. Twenty-eight of the twenty-nine
al l eged di scri mnatees had supported the Lhited FarmVWrkers of Anerica, AFL-
A O (WWor Whion) strike throughout the entire strike period. &

Respondent di scrimnated agai nst these URWsupporters by
unilateral ly and without notice to its enpl oyees changing its nethod of
notification of the starting date of its harvest in Poston, Arizona.
Respondent's change in its notification and hiring practice had a clear and
f oreseeabl e consequence of preventing URWsupporters from properly appl yi ng

for work in

Y The record shows that four workers who were on strike during the entire

1979 strike period were enpl oyed during the 1982 fall Poston harvest. A
finding of discrimnation as to a group of workers does not require a total
excl usi on of workers who may be nenbers of the group. (J. R Norton (1982) 8
ALRB Nb. 76 and 8 ALRB Nb. 89.)
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Poston. Prior to Novenber 1982, Respondent nailed recall notices to workers
on the seniority list pursuant to its agreenent wth the UFW Starting in

Novenber 1982, Respondent recruited workers by word of nouth fromthe Poston
area. Respondent knew that the workers on the seniority list did not live in

the Poston ar eag/ and that unl ess they received recall notices they woul d

not knowthe start date of the 1982 fall Poston harvest. Respondent did not
notify the UFWor the workers on the seniority list of its change in the
notification procedure; wthout notice of such a change the workers had a
reasonabl e and continued expectation of receiving notice in the sane nmanner.
It is General (ounsel's burden of proof to establish that the reason the
alleged discrimnatees did not apply in Poston or applied | ate was due to
Respondent's failure to notify themand General Gounsel has done so through
statistical evidence, evidence which supports an inference of discrimnation.
The fact that twenty-nine UFWsupporters did not obtain work in Poston shows
that the change in the nethod of notification had the intended effect. (See
Kawano, Inc. (1978) 4 ALRB No. 104.) The change without a notice toits

seniority workers had a disparate inpact on URWsupporters whi ch was not only
foreseeabl e but an entirely unavoi dabl e consequence. MNational Labor Rel ations
Board precedents have consistently held that in such cases Respondent nust
have i ntended to achi eve the foreseeabl e consequences and such conduct

therefore

TEHEHTTTTETTTT ]

2/ Mbst of the workers on the seniority list live in the

CGal exi co-Mexi cal i area.
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bears its own indicia of (unlaw ul) intent.gl (See National Labor

Rel ations Board v. Geat Dane Trailers, Inc. (1967) 388 US 26 [65 LRRV
2465]; National Labor Relations Board v. Eie Resistor Corp. (1963) 373
US 221 [53 LRRVI2121].)

The majority contends that the evidence is equally consistent wth
the inference that the all eged di scrimnatees chose not to apply or arrived
|ate for reasons unrel ated to Respondent’' s change in notification nethods.
Such inferences are not supported by any evidence on the record. Such
i nf erences cannot reasonably be rmade from Respondent's change and fromthe
alleged discrimnatees failure to receive a recall notice. S nce General
Qounsel has nade a prina facie case, the burden of these anbiguities falls on
Respondent .

V¢ woul d find that General Gounsel nade a prina faci e case that
Respondent vi ol ated Labor Gode section 1153(c) and (a) when it failed to nail
recall notices to workers onits seniority list as it had done in previous
years.

Because Respondent has not had an adequate opportunity to litigate
its business justification(s), Menber Carrillo would remand this case to an
Adm ni strative Law Judge (ALJ) to take additional evidence of Respondent's
defense(s), if any. Menber Vél die would not remand this case to an ALJ for

t he taking of

8 O sparat e i npact cases invol ve enpl oynent practices that
appear to be neutral in their treatnent of different groups but
in fact adversely effect one group nore than another and cannot
be justified by business necessity. Proof of discrimnatory
notive is not required under a disparate inpact theory. (See
International Brotherhood of Teansters v. Lhited States (1977)
431 US 324, 97 S . 1843; Giggs v. Duke Power o' 0.971)
401 US 424, 91 S . 849.)

24,
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evi dence on Respondent' s def enses because Respondent had an adequat e
opportunity to present its defense(s) pursuant to the stipulation of facts and
failed to do so.

Dated: March 2, 1984

JEROME R WALD E Menber

JARE CARR LLQ  Menber
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CASE SUMVARY

ADM RAL PACKI NG QOMPANY 10 ARB No. 9
(UFVY Case Nb. 82-CE 192-EC

Based on a Stipulation of Facts submtted by General Gounsel and Respondent,
who wai ved an evidentiary hearing before an ALJ, the Board held that it was
proper for it to assert jurisdiction over the matter alleged in the Conpl aint,
put di smssed the Conpl ai nt because the evidence did not establish that
Respondent had viol ated section ||153(a) or (c) as alleged. The Gonpl ai nt was
based on Respondent's failure to hire for its harvest operations in Arizona
several enpl oyees who had supported a stri ke agai nst Respondent by their | abor
organi zation three years earlier. Respondent had changed its nethods of
notifyi ng enpl oyees of enpl oynent opportunities inits Aizona harvest w thout
notifying their certified representative of the change, after its collective
bar gai ni nP agreenent wth the representative expired. In viewof the failure
of the alleged discrimnatees to apply for enﬁl oyment at a tine when jobs were
avai | abl e, and the absence of evidence that the alleged di scrimnatees did not
recei ve actual notice of the opportunity to work in the Arizona harvest, the
Board found that the causal |ink between Respondent's change of notification
met hods and the all eged discrimnatees' failure to be hired was too weak to
support finding a violation of section 1153(a) or (c).

Menbers CGarrillo and Wl die, concurring and dissenting, agreed wth the
najority that it is proper for this Board to assert jurisdiction in this case,
but disagreed wth the Board's dismssal of the alleged violation of section
I153(a) and (c). They would find that the evidence establishes, prina facie,
such a violation, and that Respondent has not rebutted it. Menber Carrillo
woul d renmand for the limted purpose of allow ng Respondent to produce

addi tional evidence in support of its defense(s).

* * *

This Case Summary is furnished for information only and is not an official
statenent of the case, or of the ALRB.

* * *
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