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DEQ S ON AVMD CERTI H CATI ON OF REPRESENTATI VE
Followng a Petition for Gertification filed by the Lhited
FarmVrkers of Arerica, AFL-Q O (URW on (ctober 28, 193; a representation

el ecti on was conducted anong all agricultural enpl oyees of J. (berti, Inc., J.
(pberti Mneyards, J. A G S Mneyards, G perti Sons, (perti Farns, Ltd.,
Frank (berti Ranches, Chowchilla Mneyards, A& D oerti, Inc., and A (berti
Ranches (Enpl oyers) on Novenber 2, 1982. The Tally of Ballots showed the

follow ng resul t:

URW 249
No Uhi on 90
Unresol ved (hal | enged Bal | ots 244
Tot al 583

Fol I owi ng the decision and order on Chall enged Ballets of the
Agricultural Labor Relations Board (ALRB or Beard; in)



J. (oerti, et al. (1983) 9 ALRB No. 7, the Regional D rector

i ssued an amended Tal |y of Ballots which showed the fol | ow ng

resul t:
UFW 330
No Lhion 107
Uresol ved (hal | enged Ballots 24
Tot al 461

The Enployers filed tinely objections to the el ection

the fol l ow ng of which were set for hearing:
[ The objection] alleging that the Petitioner or its agents m sdirected
19 eligible voters froma Hone Ranch crewto the wong pol ling | ocation,
causing said eligible voters to be di senfranchi sed.
The objections...alleging that the election results were affected by
coercion and an at nosphere of fear generated by viol ence and threats by
strikers and union agents, to wt: blocking vehicles and tractors of
non-stri ki ng workers, ordering themto sign cards and threateni ng

them..and rushing fields and shaking | adders of non-striking workers
and threatening them...

[ The objection] alleging that the Board agents responsible for the

conduct of the election failed to tell certain enployees that it

was their turn to vote, after having told sai d enpl oyees not to

vote until so inforned.

A hearing was conducted before Investigative Hearing Examner (1HE

Robert S Dresser who thereafter issued the attached Decision. The |HE
recommended that the Board dismss the objections filed by the Enpl oyers and
certify the UFWas the excl usi ve col | ective bargai ning representative of the
Enpl oyer' s agricultural enpl oyees. The Enpl oyers tinely filed exceptions to
the IHE s Decision and a supporting brief.

Pursuant to the provisions of Labor Code section 1146

10 ALRB Nb. 50



the Board has del egated its authority in this matter to a

t hr ee- nenber panel .

The Board has consi dered t he recordy and the IHE s Decision in |light
of the exceptions and brief and has decided to affirmthe IHE s rulings,
findi ngs,—zand conclusions and to certify the UFWas the excl usive col |l ective
bargai ning representative of all the agricultural enpl oyees of the naned
Enpl oyer in Galifornia.
CERTI F CATI ON GF REPRESENTATI VE

It is hereby certified that a maority of the valid votes has been
cast for the Lhited FarmWrkers of Anerica, AFL-GQOand that, pursuant to
Labor Gode section 1156, the said | abor organization is the excl usive

representative of all

Y Menber Henning cites as inappropriate the conduct during the hearing of a
counsel for the Respondent engaging in seemingly sexist and frivol ous renarks
whi | e questioning two wtnesses. Seeking to learn the identity of a wonan who
had visited the "Home Ranch" informng workers of the upcomng el ection, the
counsel asked the wtness to describe the type clothing the wonan was weari ng.
After learning that the person was wearing clothing simlar to that worn by
the interpreter at the hearing, counsel queried "Your Honor, do you think we
could ask the interpreter to introduce her skirt into evidence?' (Volune III,
p. 91.) Later he asked another w tness whether a female ALRB agent at the
election site was "pretty" (p. 167). Such conduct shoul d have no part in
proceedi ngs of this agency.

2 The Enpl oyer has objected to certain credibility resol utions
nade by the IHE To the extent that such resol utions are based upon deneanor,
we Wil not disturb themunless the clear preponderance of the rel evant
evi dence denonstrates that they are incorrect. (Bright's Nursery (1984) 10
ALRB Mb. 18, pp. 5-7.) Wiile we do not find persuasive indications of
credibility or the lack thereof in awtness' inability to specifically
identify individuals, especially in light of the size of this Enployer's work
force, our reviewof the record herein indicates that the IHE s credibility
resol utions are supported by the record as a whol e.

3.
10 ALRB Nb. 50



agricul tural enpl oyees of J. Cperti, Inc., J. oerti Mneyards, J. A G S
M neyards, G (oerti Sons, (perti Farns, Ltd., Frank Cberti Ranches,
Chowchilla Mneyards, A & D perti, Inc., and A (berti Ranches in the Sate
of Galifornia for purposes of collective bargaining as defined in section
1155. 2(a) concerni ng enpl oyees' wages, hours, and terns, and conditions of
enpl oynent .

Dated: Decenber 26, 1984

JGN P. MCARTHY, Menber

JARE CARR LLQ  Menber

PATR K W HENNLNG  Menber

10 ALRB No. 50



CASE SUMARY

J. oerti, Inc., et al. 10. ALRB No. 50
UFW 82-RG 11-F
|HE DEQ S ON

The WFWpetitioned for an el ection which was hel d on Novenber 2, 1982, where
nearly two-hundred and fifty ballots were chal |l enged. The Board issued its
Decision on Chal lenged Ballots in J. (oerti, et al. (1983) 9 ALRB Nb. 7, and
the followng Tally of Ballots issued:

UFW 330
No Uhi on 107
Uhr esol ved Chal | enges 24
Total Ballots 461

The BEnpl oyer filed objections to the conduct of the el ection and a heari ng
was hel d on whether the UPWor Board agents msdirected or failed to notify
certain voters of the el ection and whether the election results were
affected by alleged threats and vi ol ence.

The | HE recommended di smssing the Enpl oyer's objections, findi ng I nsuf ficient
evi dence of an at nosphere of fear and vi ol ence whi ch woul d have depri ved

enpl oyees of an opportunity to freely participate in the election. The | HE
al so found that enpl oyees were given adequate notice of the el ection and

provi ded an opportunity to vote.

BOARD DEO S ON

The Board adopted the rulings, findings, and conclusions of the | HE and
certified the UFWas the exclusive representati ve of all the agricul tural
enpl oyees of the Ewployer in the Sate of Galifornia. Mnber Henning not ed
separately that certain conduct by the Ewployer's counsel at the hearing was
i nappropri at e.

* * %

This Case Summary is furnished for information only and is not an official
statenent of the case, or of the ALRB.

* * *
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J. GBERTI, INC, et al., Gase Nbo. 82-RG 11-F

CEQ S ON OF | NVESTI GATI VE
Enpl oyers, FEAR NG EXAM NER
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—

In the Matter of:

and
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Petiti oner.

APPEARANCES:

Canpagne & G ovacchi ni

A Professi onal Corporation

By: Thonmas E GCanpagne, Esqg. and
Thormas M @ ovacchi ni, EBsq.

of Fresno, Galifornia

For Enpl oyers

Mar cos Camacho
of Keene, Galifornia
for the Petitioner

R chard R vera
For the Del ano Regional Ofice, ALRB

DEQ S ON

| . Satenent of the Case

RBERT S DRESSER Investigative Hearing Examner (1HE); This case
was heard before ne on Qctober 17, 18, 19, 20, 21, 25, 25, 27 and 28, 1983, in
Madera, CGalifornia pursuant to an Qder Setting Certain (oj ections For
Hearing; Notice of Hearing issued by the Executive Secretary of the

Agricul tural Labor Relations



Board (herein "ALRB' or "Board") on August 31, 1983. (BX 5.)1]

Petition for Certification was filed by the ULhited
FarmVWrkers of America, AFL-Q O (hereafter "UAW, Petitioner or Uhion) on
Qctober 28, 1982. (BX 1.)—Z The el ection petition was filed to certify the UFW
as bargai ning representative of the agricultural enpl oyees of a gr oup of
different entities hereafter referred to as (berti or Enpl oyer = The URW and
the Enpl oyer entered into the follow ng stipulations at the hearing: 1) The
UFWis a |l abor organization as defined in the Agricultural Labor Relations Act
(hereafter ALRA or Act) and the Enpl oyer is an enpl oyer as defined in the
ALRA  (See Tr. I:8.)ﬂ/ 2) The el ection was held on Novenber 2, 1982. 3) On
the day of the election there were 12 voting sites and four nobile ALRB
el ection teans conducted the election. 4) A strike cormenced on Crtober 25,
1982 at certain locations, including the Kisnet Ranch, and by Gctober 28 the

strike had spread to all of the Enpl oyer's |ocations.

y Board exhibits are noted herein as "BX'. There are eight Board exhibits.

The Enpl oyer introduced 13 exhibits, and the Enpl oyer's exhibits are noted
herein as "EX'. The Petitioner introduced three exhibits, noted herei n as
"PX'. Al dates refer to 1982 unl ess ot herw se i ndi cat ed.

2 The Petition for Certification is referred to herein as an "el ection
petition".

The followng list of enployers is found in the election petition (BX 1)
and the Enpl oyer's Witten Response to the Petition for Certification (BX 2):
J. oerti, Inc. (corporation); J. Cperti Mineyards (partnership); JAGS
M neyards (partnership); G (perti and Sons (partnership); berti Farns, LTD
(partnership); Frank Cberti Ranches (partnership); Chowchilla M neyards
(partnership); A& B perti, Inc. (corporation) and A Cherti Ranches
(partnership).

4 References to the Reporter's Transcript are noted herein as "Tr."
foll oned by the vol une nunber in Roman nuneral s and the page nunbers in
Arabi c nuneral s.
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A Notice and Drection of Hection was issued by the Del ano Regi onal
Drector of the ALRB on Novenber 1.5/ The first tally of ballots (BX 7)

showed the follow ng results:

W 249
No Unhi on 90
Unhr esol ved Chal | enges 244
Total Ballots 583
Nunber of Void Ballots 3

S nce the unresol ved chal | enged bal | ot s were out cone determnative, the
Regional Drector conducted an investigation and i ssued his Report on

Chal  enged Bal l ots on Decenber 7. The Enpl oyer tinely filed exceptions to the
Regional Drector's Report and the Board issued its Decision on Chal |l enged
Ballots found at 9 ALRB No. " on March 1, 1983. Pursuant to the Board's
Decision, the Regional Drector issued an anended tally of ballots (BX 4)

whi ch shows the follow ng results:

UAW 330
No Uhi on 107
Lhresol ved Chal | enges 24
Total Ballots 461
Nunber of Void Ballots 4

h Novenber 8, 1962 the Enployer tinely filed 64 objections
pursuant to section 1156.3 of the Act, objecting to the certification of the
el ection. The Enpl oyer alleged a variety of union msconduct, Board agent

m sconduct and that an

_§/ See the English version of the Notice and Drection of H ection contai ned

in BX 3a-3f. The Spanish translation of three pages of the Notice and
Drection of Hection are contained in BX8. | find that the English and

Spani sh versions were i ssued on Novenber 1. See the testinony of Board agent
Ed Perez at Tr. |1X 53 wherein Perez, the Board agent in charge of the

el ection, testified that the Notice and Drection of Hection regarding the

G ow Ranch, the K snet Ranch, the Hone Ranch and Madi son H enentary School was
prepared on Novenber 1, 1982 fol | ow ng neetings wth the Enpl oyer at the

Enpl oyer' s of fi ces.

-3



unrepresent ati ve and i nadequat e nunber of voters participated in the el ection.
The Executive Secretary issued an order on Decenber 30, 1982 directing the
Enpl oyer to submt additional declarations and evi dence in support of various
of its objections. n January 10, 1983 the Enpl oyer submtted its response.
Pursuant to her authority under 8 Cal. Admn. Code section 20365(d), the
Executive Secretary on May 2, 1983 di smssed each of the Enpl oyer's
objections. The Enployer then tinely filed a Request for Review on May 10,
1983 requesting that the Board reverse the Executive Secretary's di smssal of
the Enpl oyer's objections and set all the objections for hearing. After
consi deration of the Enpl oyer's Request for Review and the Petitioner's
Response to the Executive Secretary's Notice dated July 5, 1983, granting and
partially denying the Request for Review the Board set the fol |l ow ng

obj ections and portions of objections for an investigative hearing:

(bjection 3A alleging that the Petitioner or its agents msdirected

19 eligible voters froma Hone Ranch crewto the wong pol ling | ocation,
causing said eligible voters to be di senfranchi sed. o
The objections set forthin bjections 5 6, 8, 9, 13, 17, 19B 24,

25 and 26 alleging that the el ection results were affected by coercion and an
at nosphere of fear generated by viol ence and threats by strikers and union
agents, to wt: blocking vehicles and tractors of non-striking workers,

orderi ng

o During the hearing on Gctober 27, 1983, the UPWnoved to dismss this

obj ection on the grounds that no evi dence was presented in support thereof.
The Enpl oyer agreed that no evi dence had been 1 ntroduced regarding this
{)/lbjl fectll (2)n5 and | therefore granted the notion to dismss the objection. (Tr.



themto sign cards and threatening them(as alleged in exhibits 4, 28, 29, 32,
35, 40, 42, 49 and 50 of Enployer's (bjections Petition) and rushing fields
and shaki ng | adders of non-striking workers and threatening them(as all eged
inexhibits 33, 39, 43, 44 and 51 of Enployer's (bjections Petition).

(bj ection 38 alleging that the Board agents responsi ble for the

conduct of the election failed to tell certain enployees that it was their
turn to vote, after having told said enpl oyees not to vote until so
i nf or ned. 7
Al parties were represented at the hearing and were
given full opportunity to participate in the proceedi ngs, including

examning Wt nessesgl and filing briefs. g

7 Curing the course of the hearing, the Enpl oyer attenpted to introduce into
evi dence testinony which related to obj ections-whi ch were either previously

di smssed by the Board or which were not clearly included in the objections
actually set for hearing. In each such instance, | attenpted to limt the

I ntroduction of such testinony for background purpose only and I in no way
intended to have litigated by the parties objections which were either
previously di smssed by the Board or which were not relevant to the objections
actual ly set by the Board. The UFWconti nuously obj ected to evi dence bei ng
introduced related to objections that had been previously dismssed by the
Boar d.

g During that portion of the heari ng when Board agents testified, they were
represented by an attorney fromthe Del ano Regional (fice. The record

i ncl udes the testinony of 27 wtnesses called by the Enpl oyer, five w tnesses
called by the UFWas wel | as the various exhibits referred to in footnote
nunper 1.

g The Enpl oyer's Post-Hearing Brief exceeded the fifty (50) page
limtation contained in 8 Cal. Admn Code section 2037Q e) which refers to
a 50 page limtation set forth in section 20370(g)(2). The Executive
Secretary issued an order dated February 7, 1984 granting the Enpl oyer's
application to permt deletion of alternative pages fromthe Epl oyer's
Post-Hearing Brief. The Enpl oyer's Request for Review of the Executive
Secretary's Qder Denying Application to Permt Fling of an Enl arged Post -
Hearing Brief, dated February 2, 1984, was deni ed by direction of the Board
in an order dated February 28, 1984.



Throughout this decision | have noted the specific transcript
references, and have often quoted specific passages of testinony, upon which I
have relied in making ny findings. Uon the entire record, including ny
observation of the deneanor of the w tnesses, and after consideration of all
the evidence and the parties' post-hearing briefs, | nake the fol | ow ng
findings of fact and concl usions of |aw

H NO NS G- FACT

A Background

San erti and Phil (oerti are partners in the conpany ((berti or
Enpl oyer) which consists of the nine legal entities set forth on page 2 of the
Enpl oyer' s Response (BX 2), and includes 17 ranches. (Tr. M1:5,23,97.) The
Enpl oyer grows ol i ves and grapes and had approxi matel y 995 workers on its
payrol | as of Qctober 25. (Tr. M1:94-98, 99; o see al so BX 4.)

h Gt ober 25, approximately 150 agricul tural enpl oyees at the
Enpl oyer' s Kisnet Ranch went on strike. (Tr. M1:23-24.) The strike quickly
spread to the Oow and Hone Ranches no later than Gctober 26. (Tr. M 1:109.)
The strike further spread to an additional nine ranches. (Tr. MI1:17.) The
12 polling sites were established at these sane 12 ranches. (Tr. M1:17.)
The mai n picket line activity and the nmain strike activity occurred at the
Kisnet Ranch, the G ow Ranch and the Hone Ranch. (Tr. M1:114.) K Perez

testified that nost of the picketing occurred at the Kisnet Ranch.

o The 17 ranches are listed at Tr. MI1:94-97. { these 17 ranches the only

ones relevant to ny decision are the Kisnmet Ranch, the G ow Ranch, the Hone
Ranch and t he Danbrosi a Ranch.
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San (pberti began to enpl oy security guards on Gctober 26 at several
of the struck ranches, including the K snet Ranch, the O ow Ranch and the Horne
Ranch. Security guards were placed on a part-tine basis at the K snet Ranch
at both of the entrances where the picket lines were set up. Sheriff's cars
were al so at those entrances sone of the tine, beginning on Gctober 25. At the
Qow Ranch, there were security guards and sheriff's cars present at the three
different picket lines. There were two picke' lines at the Hne Ranch, and
the Enpl oyer had a security guard there. Qne sheriff's car was present at the
Hone Ranch. (Tr. M1:110-112.) The Enployer hired a total of seven security
guards for the twel ve struck ranches. (Tr. M1:98.)

The record is unclear as to the termnation date of
the picket lines. San Cberti testified that he observed a picket line at
sone of the ranches until the day of the election. David Mllarino, a UFW
organi zer, testified that the picket lines ended at the close of the day of
Thur sday, (ctober 28 at all ranches except the Kisnet Ranch. (Tr. MI11:242.)
The reason that the picket line remained up at the Kisnet Ranch, according to
Millarino, was due to a lack of |adders for the returning striking workers at
that ranch in violation of a stipulation reached between the Ewpl oyer and the
UFWon Cctober 27 to return all striking enpl oyees to work. | credit
Mllarino's nore specific testinony and find that the picket |ines went down
at all ranches except Kisnet by the end of the day Thursday, Qctober 28.

Wthin a day foll ow ng the coomencenent of the strike, the Enpl oyer

and the UFWentered into an access agreenent which



permtted UFWorgani zers to take access to all 17 of the Enpl oyer's ranches
for a one hour period prior to the begi nning of work, one hour during their
| unch break, and one hour after work stopped. (Tr. MI1:115.) The UFWfirst
took access pursuant to this agreenent on Tuesday, Qctober 26. (Tr.
MI1:161.) ne factor conplicating the access agreenent was that nmany of the
Enpl oyer' s workers did not take a |unch break because they worked piece rate,
or took lunch breaks at different tines. (Tr. MI1:161; Tr. MI:115.)

h ctober 27, the URWTiled three separate el ection petitions which
related to only three of the (berti ranches. The UFWsought an expedit ed
el ection at those ranches where enpl oyees were on strike, requesting that
el ections be held wthin 48-hours of the filing. Later on ctober 27, the UFW
and the Enpl oyer entered into a stipul ati on whereby the bargai ning unit was
anended to include all the agricultural enpl oyees of the Enxployer inthe Sate
of Galifornia at its 17 ranches in exchange for an agreenent by the UFWt hat
the el ecti on be conducted on Novenber 2 rather than an earlier date. (Tr.
MI:19; Tr. M11:169; see also EX6.) Another purpose of the stipul ation was
to put back to work the (pberti enpl oyees who had gone out on strike. (Tr.
MI:20; Tr. MI11:242.)

Pursuant to this stipulation, on Cctober 28 the UFWfiled a new
el ection petition covering all 17 of the Enpl oyer's ranches. (See BX1,2.)
O Friday, Gctober 29, Board agents began visiting ranches to advise the

workers that there would be an el ecti on on Novenber 2.



Board agent Perez hel d a pre-el ection conference |ate on Friday, Qctober
29. Perez testified that, since the U-Wal |l eged that the Enpl oyer had reneged
onits agreenent to reinstate sone of the strikers, the tine and pl ace of the
el ection were not resol ved during that pre-el ection conference. (Tr. |X 50-
52.) In fact, it rained on the follow ng Saturday and Sunday, Cctober 30 and
31, and there was no work during these two days. (Tr. M1:18.) Metings were
held in the Enpl oyer's offices on Novenber 1, during which the el ection was
set for Novenber 2 and the polling sites and hours of voting were established.

B. Qoercion and A nosphere of Fear

The Enpl oyer's objections related to coercion and an at nosphere
of fear may be divided into the foll ow ng four areas:
1. Rushing fields and shaking | adders of non-striki ng workers;
2. B ocking vehicles and tractors of non-striking workers;
3. Threats related to signing cards;
4. Qher allegations related to coercion and at nosphere of fear.
| will treat each one of these divisions separately and wl |
indicate the record evidence any of ny findings related to each ranch where
the al |l eged conduct occurred.
1. Rushing Felds and Shaking Ladders of Non-Sriking Wrkers
a. Qow Ranch

The Enpl oyer presented six wtnesses who testified about various
incidents of |adder shaking, rushing of fields, and confrontations between

strikers and non-strikers. According to
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the Enpl oyer, these events created an atnosphere of fear and coerci on whi ch
either deterred workers fromsupporting the Enpl oyer or forced workers to join
the strike. The UWPWpresented one w tness and took the position that the

Lhi on was taki ng access pursuant to an agreenent between the parties and that
the Enpl oyer interfered wth its legal access and attenpted to prevent the

Lhi on from comuni cating wth the workers. According to the UFWthe workers
wal ked out on a spontaneous strike and the only | adder shaking that mght have
occurred was for the purpose of gaining the attention of the workers to join
the strike rather than to intimdate or knock workers off their |adders.

Enpl oyee Adan Herrera testified that, at about |unch tine, sonme 20
unidentified strikers or UFPWsupporters came into the field where he was
picking olives. He was unable to indicate the date when this occurred. e
of these individuals noved his | adder while he was on the top, and he avoi ded
falling by holding on to the tree branches. S nce Herrera was facing the tree
when this occurred, he was unable to identify any of the 20 peopl e who cane
into the field, or to identify the person who shook his |adder. He testified
that the person who shook his | adder told himto get down so "we coul d nake a
strike" (Tr. 1:91) and tal ked about "a better wage." (Tr. 1:101.) Sone of
the 20 peopl e who cane into the field wore scarves. He was unable to recal |
the color of the scarves, and coul d not describe the insignia or enbl emhe saw
on the scarves. (Tr. 1:127.)

After his | adder was shaken and he refused to come down off the
| adder to discuss joining the strike, Herrera continued working for the rest
of the day.
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Herrera testified that other workers had conpl ai ned to hi mthat
their | adders had been shook, but he did not identify which workers nade those
conpl ai nts, when those conpl aints were nade or who was responsi bl e for shaki ng
the | adders of the other workers. (Tr. 1:91.) Hs testinony regarding the
conpl ai nts of other workers is hearsay and was not corroborated by ot her
testi nony.

He also testified that he saw strikers cone into the fields on
ot her unspecified days, and that he saw police cars in the area. (Tr.

11:92.)

Herrera testified that he was nmade fearful of supporting the
Enpl oyer by these events (Tr. 1:92), yet he testified that he did not di scuss
the election wth other workers either before or after the | adder shaking
incident or before or after the field rushing incidents. Furthernore, he was
asked only once to join the strike. | find it unlikely, therefore, that these
events affected his participation in the el ecti on process.

Jose Naranjo testified that he worked on the G ow Ranch during the
entire olive harvest season of Septenber and Gctober, and was present at the
Qow Ranch on Qctober 25, the day that the strike started. He observed sone
persons saying "go out to the side. V' re going to nake a strike." (Tr.
[1:141.) However, Naranjo did not know whet her ot her enpl oyees stopped
wor ki ng si nce he was paying attention only to his own work. (Tr. [1:142.)

He testified that his |adder was shaken on the second day of the
strike, Cctober 26. He did not notice any strikers except the person who

shook his | adder, because he was hi gh up
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inthe tree. (Tr. 11:147.) The person who shook his | adder told him"go out.
W' re going to go vote wth the Union," (Tr. 11:148), and to cone out on
strike so he could get a wage increase. (Tr. 11:156.) Naranjo was unable to
identify the person who shook his |adder, but, when he | ooked down, he noti ced
the person wore a button. (Tr. I11:152.) Wen Naranjo was asked how | ong his
| adder was shaken, he replied that when he turned around the person who shook
his | adder was already | eaving and all he could see was the little badge.
Though Naranjo testified that he was frightened by the | adder shaking, he
finished cutting the last of the olives.

Naranjo al so testified that he heard other unidentified peopl e
yelling "cone out to the edge. Vé¢'re going to go on strike and vote for the
Lhion." (Tr. 11:148.) He did not notice any nore strikers cone into the
field on days followng the day his | adder was shook. (Tr. 11:149.)

Naranjo did not describe the button worn by the person who
al l egedly shook his |ladder, and did not identify any URWorgani zer or agent as
bei ng i nvol ved in the | adder shaking incident.

Porfirio Sanchez testified that on Gctober 25 at the G ow Ranch
"they began to say that we should vote for the Lhion, and then insult." (Tr.
I1:171.) He testified that soneone cal | ed hi mnoj ado, whi ch according to
Sanchez, means one who cones over W thout papers to work here. No one shook
his | adder, and Sanchez continued worki ng, while the people said "cone on.

W' re going to forma union and to vote. Don't be stupid." Sanchez testified

that he did not pay attention to them (Tr. I1:172.)
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Luis Abarca testified that he was enpl oyed during the period
Qct ober 25 through Novenber 2, and his job was to check the boxes and the
trees that were already finished. He and his brother, Roy Abarca, were the
| abor contractors for one of the crews working at the G ow Ranch.

Abarca testified that David MIlarino is a Union
representative and on ctober 28, he saw M Il arino and two ot her peopl e cone
into the field at noon. They were joined by G ow workers who cane down from
their ladders. Apparently it was on this day that Abarca saw sone
uni dentified persons approach the | adder of some Grow workers and tell themto
"Get down, get down" and grab an unspecified nunber of |adders. (Tr. 1V 85.)
Abarca did not indicate that he saw any viol ence, coercion, shaking of |adders
or any other simlar type of conduct.

Pascual Mendoza testified that he was a supervisor or foreman of the
Abarca crew at the G ow Ranch between Cctober 25 and Novenber 2. (Tr. M: 89-
90.) He first net MIlarino on Gctober 25 when Mllarino entered the field
WWMMMmmwemmmNmm$wﬁym.WﬂﬂmMmmMHm
a wonan (Tr. M:135) and they were "peopl e that were working wth us, that had
left on strike wth him" (Tr. M:91.) Mndoza testified that MIlarino cane
"at the tine when they were supposed to cone in that day," at 12:00 or 1:00.
(Tr. M:91.) During this visit, MIlarino told the workers to go out on
strike; however, they did not pay attention to himand they continued worki ng.
(Tr. M:92.)

11/ The correct spelling woul d be Gepeda.
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n the next day, MIllarino and a few peopl e wearing
a bl ack eagl e and a yel | ow handkerchi ef or scarf were in the field at 6:30
a.m when he arrived. Mendoza testified that the people wth MIlarino "cane
out by surprise, and they scared us because we hadn't thought that there was
anyone behind us. And so they began to grab the peopl e here (indicating) and
say 'conme on, let's go'." (Tr. M:94.) Mendoza testified that there m ght
have beer, about 40 people with Villarino and 10 or 15 had handker chi ef s
around their faces. Mendoza testified that ol ive pickers sonetines wear
handker chi ef s over their nouth and nose to protect themfromdust, but he
insisted that the peopl e who cane out of the fields wth MIlarino were not
pi ckers because they did not have their buckets. Mendoza testified that
Millarino and the unidentified people with himsucceeded in getting all 25 of
t he workers Mendoza brought in to leave the field, sone voluntarily. (Tr.
M:95.) Philip Qoerti then arrived and began to talk with Millarino while the
wor kers were gat hered around hi m

Mendoza testified that sone of the people with MIlarino began to
shake the | adders of sone of Mendoza's crew so that the workers woul d get down
and that other crew nmenbers upon seeing the |adder shaking incident, got down
and | eft because they were afraid that they mght suffer sone kind of
accident. (Tr. M:99.) This testinony was specul ative, and Mendoza did not
identify any nenbers of his crewwho told himthat they were afrai d because of
what they observed.

Wien asked how nany | adders he actual |y saw shaken on the day

his crewof 35 left the field, he answered "4 or 5."
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(Tr. M1:129.) None of the workers were knocked over, and he did not know
the nanmes of any of the workers even though they were nenbers of his crew
(Tr. M:129.)

A though Mendoza testified that he tal ked to sone of the people from
M anada who told himthat they did not want to return to work "because they
were afraid that they were going to be hit" (Tr. M:101), Mendoza failed to
identify any of those persons, and their alleged renarks are uncorroborat ed
hear say. Mendoza | ater testified that two of the six workers fromP anada did
infact return to work. These six workers had just begun working on the day
of the incident, and, all parties agreed, were ineligible to vote in the
election. (Tr. M:125-126.)

Mendoza testified that there were security guards at the
entrance to the ranch on the norning when he and his crew were surprised by
M| larino.

M llarino took sone of the workers fromMendoza' s crew in his car,
and the other ones "went outside to nake the picket line." (Tr. M:121.)

A though he was not certain, Mendoza testified that 15 or 20 of the
workers who left the field returned the next day. (Tr. M:123.)

Mendoza testified that at the close of the next workday at
approxi mately 5:00 p.m, Mllarino returned to the field acconpani ed by a
group of approximately 50 people. At this point the crew was begi nning to
| eave work. (ne man had only a snall anount left to fill his box, and the
group that acconpanied Millarino wanted to get himout, but the man told them

to wait
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until he filled his box. Qe of the persons in the group acconpanyi ng
Millarino swore at the workers. (Tr. M:102.) Mendoza recogni zed the man who
nade this renmark, but was not sure if he was an (berti worker. (Tr. M:131.)

San oerti testified that on Tuesday, Crtober 26 at
approxi mately 12:30 p.m David MIlarino and five or six of his
organi zers were on the G ow Ranch property pursuant to the access agr eenent.1—2/
Wien they arrived to the point where the pickers were | ocated, they rushed
into the field yelling "Hiel ga" (Srike) and "Junta’ (Meeting) (Tr. MI:5) and
shook five to ten ladders. (Tr. MI1:6-7.) Though the | adders were shaken hard
(Tr. M1:6), no one fell off the ladders. (Tr. MI1:116.) perti was unabl e
to identify the workers whose | adders were shaken.

(perti testified that he and his cousin Philip approached Villarino
and asked himto stop yelling "Srike" and "Meeting", shaking | adders and
disrupting the work in the field. MIllarino responded by stepping up to
wthin 12 inches of San oerti, putting out his arns and screamng "Ht ne,
hit ne." (Tr. MI1:7) (oerti testified that approxi mately 20 to 30 workers
were anywhere from5 feet to 50 feet away, apparently in their trees. Sheriff
of ficer Van Horn w tnessed this exchange (Van Horn did not testify at the
hearing). Cberti testified that Van Horn advi sed the URW" or gani zers" that
they coul d not disrupt the picking, and that

| 2/ The only one of the five or six "organizers" identified by Coerti was
Fllanon Vargas. Yet Cberti acknow edged that F |lanon Vargas was an
(perti enpl oyee who was apparently on strike. (Tr. MI:116.)
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if there was going to be trouble they woul d have to leave. (Tr. M1:9.)
Cperti testified that later that day he spoke wth

approxi mately 25 to 50 workers about this incident, and that these workers

told himthat "It was very upsetting to them" (berti was unable to identify

any of these workers. (Tr. VII:9.)1—3/

| find his testinony is uncorroborated
hear say and woul d not support a finding that these workers had been frightened
by the incident. Furthernore, his testinony was evasive when he was asked
which interpreters he used to communi cate wth the workers and when he spoke
wth the workers. (Tr. M1:65.)

Cperti didtestify that he assured the workers that security
guards and sheriff officers would hel p thementer and | eave the ranch.

(Tr. M1:117.)

Though Cberti took notes on all of the strike-related incidents
about which he testified and used these notes to prepare his two decl arations
in support of the Enployer's objections (EX6 and EX5), neither of his
decl arations referred to any field rushing or |adder shaking incidents
occurring at the Gow Ranch. (Tr. M1:60.) Nor does Philip Cperti's
declaration (EX4) refer to any | adder shaking incidents on Cctober 26 at the
Qow Ranch. In fact, EX 4 states that MIlarino eventual |y agreed wth
officer Van Horn's request that he conduct his access wthout yelling "junta"

or "huelga." | find these omssions to be significant in evaluating the

reliability of San Cperti's testinony regarding

_I3/No workers testified they had spoken to Stan Cberti about this incident.
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the Qctober 26 confrontation with MIlarino as well as the other striker
m sconduct which he alleged during his direct examnation.

QGontrasted wth the | ess than convincing testinony of San oerti is
Millarino' s credible denia that |adder shaking occurred on Cctober 26.
Supporting Mllarino's version of the events of (ctober 26 is the absence of
any evidence that officer Van Horn warned or discussed wth MIlarino anything
related to the shaking of |adders (EX4). dficer Van Horn was fol | ow ng
cl ose behind San and Phil Cperti as they entered the field to confront
Millarino and presunably woul d have observed what San (berti wtnessed. (Tr.
M1:62.)

Cperti testified that while he was inside the O ow Ranch the Horne
Ranch and the Kisnet Ranch he heard picketers yelling for |adders and
threatening that they were going to rush the field and "Sa pe the | adders away
fromthe people that were working." (Tr. M1:28.) He testified that people on
the picket lines threatened workers in the fields that "They were going to
harmthem they were going to harmtheir famlies, they were going to deport
them They were going to get themwhen they left, ..." (Tr. M1:29.) (berti
testified that these threats were uttered every day except the days that it
rained and upset the people in the field These threats were yelled in
Spani sh and English. Cperti never identified either the peopl e naki ng the
threats nor the people to whomthe threats were directed. erti's testinony
regardi ng these natters was unspecific and vague. This is not the type of

testinony which woul d support a finding that these types of threats were nade.
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Cperti testified that he observed altercations between strikers and
non-strikers every day on a constant basis at the G ow Ranch, the K smet Ranch
and the Hone Ranch. He was a witness to "200 to 300 observations.” (Tr.
M1:33.) Wen asked to explain the types of things spoken between the forner
pi cket line participants and the workers who were not forner strike |ine
participants, (berti responded:

"Vl |, the ngjor thing was union voting. |If they would not vote for

the union, they would not have a job in the field anynore.™ (Tr.

M1:33.)
There is no evidence, however, that U-W organizers or agents nade such
threats nor that the workers had reason to believe that such threats coul d
be i npl enented. (Tr. M1:123.)

Smlarly, when asked on direct, "O d your observations include any
conversations as to why they would not have a job in the field if they did not
vote for the union, or howthat would result?", (berti answered, "Because only
uni on peopl e woul d work there, and they woul d be deported back to Mexico."
(Tr. MI1:33.) | find that his testinony was not specific as to tine, place or
identity of the participants in these alleged threats or conversati ons.

Davi d \Allarinol—4/ testified that on Gctober 26, "the

first day we took access,"” he entered the G owranch at around noon to take
access, acconpani ed by four individuals all of whomwere C(berti workers from

the picket line. He did not recall their

|4/ He is the son-in-law of Gesar Chavez and the Manager of the grape and
fruit tree division of the UFWfor Madera and Fresno counti es.
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nanes. Nb one else entered the ranch wth him There were two sheriffs
present, and they were both trailing him about 15 yards anay. Qe was Lt.
Hahn and the other was Sgt. Van Horn. (Tr. M1:146-147.)

Mllarino tried to get the attention of the workers by telling them
to gather around and shouting in a loud voice "Hielga, junta." He was
shout i ng because peopl e were al ready working and ol i ve pi ckers are rel uct ant
to stop because they work piece rate. As soon as he started tal king, Phil
Cberti acconpani ed by Stan Cberti canme running up to himand yelled at him
that he could not yell that there was going to be a neeting or a strike
neeting. He testified that the (bertis' were upset:

"They were real nad. And | turned around and | said,

"Vél |, you're not going to tell nme how!l' mgoing to

take ny access." | sard, "The | aw says | have access

and furthernore, you re infringing on ny access.

You' re not only surveilling ny access, but you' re

infringing on ny access." And | said, "You' d better

get out of here before | file a charge."

Phil Cberti then told MIlarino that he could not rai se his voice
and yell "junta" and "huel ga" because he was interrupting work. Mllarino
replied to Phil:

"I have a right to approach peopl e during ny access

period. |f they want to cone together one by one, or

all together, that's up to them and not you or your

brother." @ | said, "Not you or that guy there.” |

didn't knowwho Stan was. | said, "That guy there

can't tell me howl' ' mgoing to take ny access." |

said, "I'mfree to take access.” (Tr. MI1I:147-150.)

It was then that San (berti said "you can't run around these

fields Iike a nonkey." According to Villarino, San Cherti
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was "real, real angry" and very aggressive

(Tr. M11:150-151,236-237.) Mllarino testified that he then turned around
and said "Wo's this gorilla here?" San (perti took a coupl e of steps toward
Mllarino wth his fist closed and Villarino dared San oerti to hit him

The sheriffs cane running up and said "Ckay, that's enough of that. You guys
calmdown.” (Tr. MI1:150-151, 236-237.) Wen asked by the | HE why he dared
San oerti to hit him MIllarino gave a spontaneous and credi bl e response
that he was attenpting to put San Cberti on the defensive in light of
Cberti's aggressive and threatening behavior. (Tr. M11:236-237.)

Mllarino told the sheriffs that he had a very short tine to speak
to the workers and the (berti's were disrupting his access. The sheriffs
asked Ml larino to approach the workers as best he could. Mllarino told the
sheriffs he didn't want the oerti's surveilling himbecause it's intimdating
to workers. The (perti's responded it woul d be okay so | ong as the Lhion
didn't disrupt the work. The oerti's and the sheriffs wal ked anay and
Millarino continued talking wth the people. (Tr. MI11:152.) Villarino denied
that he or the four workers wth hi mshook any |adders. (Tr. MI1:152-153.)

| find that MIlarino was on the property pursuant to the access
agreenent reached between the UFWand the Enpl oyer, he was going fromtree to
tree attenpting to gather workers for a neeting about the strike, that Phi
and San oerti both approached himin an aggressi ve manner, and that
Millarino's dare to Stan (berti to hit himwas a reasonabl e response to Stan

(perti's aggressive behavior.
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Regardi ng t he Wdnesday norning incidient at the G ow Ranch,
Mllarino testified that he took access at approximately 6:00 am He was
acconpani ed by four (berti workers. He could not recall the nanes of the
peopl e who cane in wth himsince different workers were comng in wth himat
different tines. It was barely sunrise, and it was dark. Pascual
Mendoza was opening up the back of his canper, and people were piling out. He
appr oached Mendoza and tol d hi mwho he was and what he was doing there. He
told themthe Union had gotten the dollar wage i ncrease and he said that "Vé
needed their help and they could hel p us by joining the picket line. And they
agreed.” (Tr. MI1:141-142.)

Mllarino testified that he tal ked to 40 other workers as he wal ked
through the trees and he told themto gather around. A neeting then occurred
between hi nsel f and a nunber of olive pickers who cane down fromtheir trees.

He gave specific testinony about the contents of the nessage he
delivered to the 40 to 50 gathered workers. (Tr. MI11:143.) At the concl usi on
of the address, "They all cane wth us and joined the picket line." (Tr.
MIl:144.) During the tine he was addressing the workers, Phil (berti was
present on the side of the dirt road.

Mllarino testified that the wonen had bandanas around their faces.
Millarino expl ained that the bandanas were used for the dust and the cold and
that it usually covered the nouths of the people wearing them Approxi nately
10 of the woren were wearing bandanas during the tine he was addressing t he
workers. (Tr. M11:144-145.)
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Mllarino testified that he did not observe any
confrontations between the striking workers and the non-striking workers
during this period leading up to the neeting. He deni ed grabbi ng any
wor kers, and he deni ed seei ng any of the peopl e who acconpani ed hi m pushi ng
any workers out of the field toward the neeting. Mllarino testified that
the workers at the neeting were enthusi astic:

|1'Steni ng, cl 9ppi hg at T e end-of the Teeti ng. - Vi

ICI \gg& '; SI ki ?%;_r—a IVIO} | of1 42??(]' cl appi ng-they were hand
Mbst of the 40 or 50 peopl e were clapping. After the five or six
workers fromH anada joined the picket line, they were eventually
provided wth a ride back to F anada.

M|l arino deni ed shaking the | adder of any workers who were working
at the Gow Ranch that day (Gctober 27), and he al so deni ed seei ng any
stri ki ng enpl oyees shake | adders of non-striking enpl oyees. (Tr. MI11:146.)

n cross-examnation Milarino testified that he never saw anyone
shake | adders during the period fromQctober 25 through Novenber 2. Hs
deneanor when answering these questions about | adder shaki ng was cal mand hi s
testi nony was responsi ve.

Ml larino was asked whet her he used
FHllamon Vargas Ramrez as sone type of hel per or assistant. Mllarino
testified "No, he was a uni on synpat hi zer |ike nany people were.” (Tr.
MI1:219.) Mllarino denied that Vargas hel ped hi mget signatures on cards
fromot her workers during access. MIlarino denied that Vargas took access
wth him He testified
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that Vargas was working at the G ow Ranch, went on strike on Védnesday,
Qctober 27, and returned to work on Friday, Qctober 29. (Tr. MI1:22[-222.)
Millarino testified that he knew A fredo Gepeda, Cepeda is the
husband of Miria Cepeda, Maria is related to Serafin Gsorio (his testinony
w il be discussed infra), Gepeda went on strike on Tuesday, Qctober 26 and

that he returned to work on Friday, Gctober 29. (Tr. MI11:221-222.)

Millarino forned a | oose-knit coomttee. It was "Nothing fornal ."
And the strike was a "spontaneous strike. | nean the peopl e were just comng
out and wanted to sign cards. They wanted the union.” (Tr. MI1:222-223.)
Wien asked how he nmade sel ections of peopl e who were on the commttee,
Millarino responded that there was no "real commttee. | just used peopl e
when | needed them" (Tr. MI11:223.)

The Enpl oyer w tnesses regardi ng events at the G ow Ranch were not
particularly inpressive. Adan Herrera' s testinony regarding the field rushing
and | adder shaking incidents as well as his testinony infra related to |ack of
noti ce and bl ocking of entrances to the O ow Ranch was narked by a poor nenory
and vague and non-responsi ve answers. Throughout his testinony, he | ooked
down at the floor and in general he was an unreliable wtness. Jose Naranjo's
testinmony was narked by a |l ack of awareness of the activities and events
occurring at the Ranch. The testinony of Porifirio Sanchez was vague and
confused i n many respects and certai nly does not support a finding of any

coercive field rushing. | did not find Luis Abarca to be a credibl e
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wtness. He was very nervous when testifying, and his failure to identify
any of the workers who were allegedly inpacted by msconduct of strikers or
Lhi on agents casts doubt on his testinony. Furthernore his testinony
concerning the date of the incident he described was very confusing and,
after ny request for clarification, the Enployer's attorney was unabl e to
elicit aclear answer. (Tr. 1V:85-87.) A tines the testinony of San
Cberti during cross-examnation nmanifested a certain degree of hostility to
the Lhion (see for exanple Tr. MI1:106, lines 5-14; Tr. M1:62, lines 5
14).

In contrast, MIlarino was an inpressive wtness. During both his
direct and cross-examnation Millarino was calm took tine to think of his
answers and appeared to nake a good faith effort totell the truth. Hs
answers were general |y responsive. At tines he paused for a nonent in order to
think about the question and his answer. At other tines he responded
imediately to questions. He manifested a good nenory for detail both on
direct and on cross-examnation. H's testinony on cross-examnati on was
general |y consistent wth his testinony on direct. e indication of his
obj ectivity on cross-examnation was the fact that he gave credit to Enpl oyer
attorney Tom Canpagne for hel ping to get workers back to work on Monday,
Novenber 1. In fact this was the reason that there was no picketing goi ng on
at any of the 17 ranches as of Novenber 1. (Tr. MI11:244.) Though MIlarino' s
testinony contai ned a coupl e of inconsistencies and he did not renenber the
nanes of workers who took access with him | found himto be an honest and

credi bl e w t ness.
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Philip oerti did not testify at this hearing though two of his
decl arations were admtted into evidence. The Ewpl oyer coul d have cal |l ed Phil
Cberti to testify about the contradictions between the testinony of Pascual
Mendoza and that of MIlarino regarding the incident on the norning of Qctober
27. Mllarino testified that Phil Cperti was present when Millarino spoke to
the gathering of workers. The failure of the Enployer to call Philip oerti
to testify about this event is one factor | used to credit the testinony of
David Mllarino over that of Pascual Mendoza regardi ng what transpired on the
norni ng of Qctober 27.

Based on all the above testinony and evidence, | find the fol | ow ng
facts related to rushing fields and shaking | adders of non-striking workers at
t he G ow Ranch:

(1) Tuesday Crtober 26 is the first day that the UFWand UFW
organi zer David MIlarino took access to the Gow Ranch. M| larino took access
pursuant to an agreenent between the Enpl oyer and the UFW He was acconpani ed
by several strikers on the 26th when he took access. | find that Pascual
Mendoza' s testinony referring to the 25th of ctober really refers to events
whi ch occurred on Tuesday, (ctober 26th. Mendoza stated that on this
particular day MIlarino was on the G ow Ranch pursuant to the access
agr eenent .

(2) Oh ctober 26 M larino advised G ow workers about the strike
and requested themto join the strike. In attenpting to gather the workers
for a neeting during the access hour, he shouted "huel ga" and "junta.” He did

not issue any threats to the gathered workers.
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(3) No ladder shaking incidents or coercive field rushing incidents
occurred on ctober 26th. | credit MIlarino' s testinony regarding the events
which transpired, and | note that Mendoza' s testinony did not indicate that
any coercion or violence occurred on this day. The | adders of Adan Herrera
and Jose Naranj o were touched but not shaken hard on Gctober 26. Herrera
testified that he finished picking after his | adder was shaken, and he di d not
readjust his ladder. As discussed supra, | have found Herrera to be an
unreliable witness. Though | find that Naranjo's | adder was touched on
Cctober 26th, he did not fall, he continued working until the end of the day
and he did not readjust his ladder. Herrera and Naranj o were both asked by
uni dentified union supporters to stop work and either attend a neeting or join
the strike. No UFWorgani zer or agents were invol ved in these events.

(4) No one shook the | adder of Pofirio Sanchez, and he was not
coerced or intimdated during the strike. | credit Mllarino' s denial that he
shook any worker's |adder at any tine during the strike. | discredit San
Cberti's testinony regarding the | adder shaking incident in that he was non-
speci fi c regardi ng whi ch workers were affected or who was responsi bl e, no
arrests were nade and hi s testinony was too vague.

(5) There was a confrontation between Millarino and San and
Phil Cberti on Cctober 26th at about 12: 30 p. m which did not coerce any
wor ker s.

(6) San oerti's vauge, hearsay testinony is
insufficient to support a finding that workers were frightened or coerced. |

find that San berti did talk to workers on three
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occasi ons (one of thembeing at the G ow Ranch) and assured themthat they
coul d safely remain working as there were security guards and sheriff officers
present at the ranches where the primary strike activity was occurring.

(7) The incident described in EX 3 alleging an argunent between
Mllarino and Phil (perti at 4:30 p.m at the G ow Ranch was not w tnessed by
any workers and did not have any effect on workers' free choi ce.

(8 The events of Crtober 26th did not cause an
at nosphere of fear or coercion, nor did they contribute to any such
at nospher e.

(99 Oh Gctober 27 Ml larino took access to the G ow Ranch pur suant
to the access agreenent between the UFWand the Enpl oyer.

(10) Oh Cctober 27th 35 to 50 workers voluntarily joined the strike
and the picket line after meeting wth MIlarino.

(11) There were no | adder shaking incidents and no pushi ng or
coercing of (berti workers at the G ow Ranch on Gctober 27. | note
Mllarino' s credible denial of any such events. Mendoza's testinony | acked
the type of specificity necessary to support a contrary finding. Mendoza
al so agreed during parts of his testinony that at |east sone of the olive
pickers at Gowjoined the strike voluntarily on Gt ober 27.

(12) Or Gctober 28th MIlarino took access at noon pursuant to the
access regul ation. No | adders were shaken, and there was no specific
testinmony fromLuis Abarca to the contrary. Abarca' s testinony was very
confused. | note that Abarca did not testify as to any vi ol ence or coercion.
(h Cetober 28 at
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5:00 p.m | find there was no coercion or atnosphere of fear or coercion
related to a striker using foul |anguage to a worker who in fact finished
pi cki ng.

b. Kismet Ranch =

The Enpl oyer presented six wtnesses who testified field rushing and
| adder shaking incidents at the Kisnet Ranch. According to the Enpl oyer, these
incidents created an atnosphere of fear and coercion, resulted in sone workers
involuntarily joining the Lhion's strike, and interfered wth workers' ability
to conplete their work. The Whion presented one wtness and contended that it
was not responsible for events at the Kisnet Ranch and in any event the
conduct there did not create an atnosphere of fear and coerci on whi ch woul d
precl ude a free vote by the workers.

Leocadi a Bustillos testified that she worked as an ol i ve pi cker at
the Kisnet Ranch during the harvest season of 1982. Her |abor contractor was
Manuel Gonzal ez and her husband, Lauro Bustillos, was her forenan.

She first testified that no strikers spoke with her on Qctober 25th
bef ore she quit working, and she did not notice who told her to go on strike.
(Tr. 11:4.) Ms. Bustillos then testified that on the first day of the
strike, "they told ne to cone down off the ladder." A nman told her to cone
down, and "he tried to shake the ladder.” She testified that she threatened

to kick himif she was not allowed to finish filling her can.

| 5/ The Kisnet Ranch is sonetines referred to as the Kisneth Ranch They are one
and the sane ranch.
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Wien asked how hard the nman shook her | adder, she replied "No, he only touched
it like this (indication) and asked ne to cone down. And if not, he woul d
shake it." The IHE noted that the w tness denonstrated a mnor shaki ng
notion, nore like atap. (Tr. 11:8.) Ms. Bustillos finished the can, filled
her box and then went to her van. She was unable to identify or describe the
nan who tapped her ladder. (Tr. 11:14.)

She testified that 15 or 20 of her co-workers got down off their
trees and began yelling "huel ga, huelga.” (Tr. 11:4.)

After the strike began Ms. Bustillos stopped working and eventual |y
left the field. Though she resurmed working the next day, sone nenbers of her
crew renai ned out on strike. Ms. Bustillos testified that the day the strike
began "the boss increased the price of the olives that he was paying us."

(Tr. 11:6.)

She testified that ten of her co-workers were trying to persuade
the other workers to stop picking. She clained that these ten were throw ng
"dirt clods, rocks,..." (Tr. I1:12.) This is why she left after finishing her
can. She could not identify the co-workers who threwdirt clods. She saw
four or five rocks being thromn. Fnally she testified that she sawonly two
people pick up dirt clods. (Tr. 11:18.) The two co-workers were "quite
aways" fromher (Tr. 11:21) and they threwthe clods at other workers who were
near her picking. (Tr. 11:19-20.)

Wen she returned on the 26th of Cctober and thereafter she no
| onger paid any attention to these strikers and she just worked. She noticed

not hi ng unusual in the groves. (Tr. 11:7,13.)
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Lauro Bustillos testified that during the strike he was enpl oyed
under | abor contractor Gonzal ez at the Cberti Ranch.

Wen he arrived to work on Gctober 25 at 7:00 a.m, there were
al ready sone enpl oyees working in the field. "They continued working, and
then, around 8:30 or 9:00, they began saying 'huel ga, huelga.'" (Tr. 11:26.)
Bustillos estinated that approximately 30 of the 50 to 55 workers left the
field. Wen the 30 workers first left the field, the renaining 20 or 25
workers continued picking in order to finish their cans. Bustillos testified
that the 30 workers who had left re-entered the field. he of these 30 had
shaken his wife's ladder. O the 30, he saw no nore than three persons
thromwing dirt clods. (Tr. 11:34.) Bustillos testified that he did not see
anybody get hit by rocks or dirt clods, nor did anyone tell himthat they had
been hit. (Tr. 11:37.) He was unable to identify or describe the two nen who
threwdirt clods, and did not observe any other actions of the 30 strikers.
(Tr. 11:37.)

Hs version of the | adder shaking incident involving his wfe was
simlar to Ms. Bustillos' version. (See Tr. 11:38-40.) Wen asked to
descri be the person who shook his wfe's ladder, he testified that the nan was
about his sane stature and fat. Bustillos did not renenber the man's nane,

t hough he did renenber that he was an CGaxacan. | find that the person who
touched his wife's | adder was a co-worker who was one of the group of 30
workers who started the strike. (Tr. 11:56.) He did not see the 30 strikers
who had re-entered the fiel d shake anyone el se's | adder besides his wfe's.
(Tr. 11:41.)
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M. Bustillos testified that Manuel Gonzal ez’ secretary was present
inthe field wth himduring these events. Bustillos testified that there
were sone snall children in the field He wanted to nake sure that the
children were not hit and this is one reason he suggested that; the rena ni ng
crew nenbers shoul d | eave the field. Bustillos testified that the parents,
i.e. the workers who did not go on strike, gathered their children and waited
for Sanley herti to cone. Wen Bustillos was asked if he talked to any of
these 20 workers before they left the field after the 30 striking workers re-
entered the field, he testified "I told themthat let's wait for Sanley to
see if they would increase. And they said, 'we don't want anything. V¢ want
"huel ga, huelga, huelga ." (Tr. 11:44.) Bustillos testified that these 20
wor kers who had originally remai ned inside the field were now together wth
the 30 workers who originally left the field (Tr. 11:44) and they were tal ki ng
and laughing together. (Tr. 11:47.) A this point Epl oyer's counsel sought
to inpeach M. Bustillos, his own wtness. Bustillos testified that at nost
there were six workers fromthe 20 who failed to join the strikers, and that
sone of the 20 who had their children with themstayed wth the strikers.

(Tr. 11:49.)

Bustillos testified that when he went outside wth the 20 peopl e
who had initially continued picking, he net San Cpberti and told himin
response to Cherti's question of what was happening that "They want nore
noney." (Tr. 11:55.)

It appears fromBustillos' testinony that he woul d be a
supervi sor rather than an eligible voter. He testified that unlike his
w fe, he does not pick.
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Carmen Roach testified that she was enpl oyed by Manuel Gonzal ez
during the olive harvest season of 1982. She supervised several tally girls
in properly obtaining records fromthe enpl oyees and tal |l yi ng the boxes.

She was at the Kisnet Ranch on Cctober 25 and began working at 7:00
a.m Sonetine between 8:30 and 9:00 a. m, "sone of the workers that were
working picking olives started yelling 'strike, strike',..." (Tr. 11:61-62.)
They got off of their |adders, and wal ked out of the field onto a dirt road.
They continued yelling "strike, strike," and then wthin an hour they cane
back into the field yelling at the 20 renai ni ng workers. They started throw ng
big clods up inthe air. Roach testified that "sone were rocks, sone were big
clods.” (Tr. 11:63.) She testified that the rocks and cl ods were | andi ng
around where the people were working and that the workers had their children
nearby in sone type of "boxes". The rocks and big clods "were | andi ng around
the babies." (Tr. 11:63.) After first testifying that 15 strikers were
throw ng rocks or clods, she changed her testinony to indicate that five
strikers were throw ng objects.

She saw five or six dirt clods actually | and during
the entire tine that she was there. M. Bustillos was right behind her and
was able to see everything that she saw (Tr. 11:79-80.) | note that M.
Bustillos testified he saw only about two of the 30 strikers throwdirt clods.
Roach was unabl e to identify the peopl e who were throw ng the rocks or cl ods
even though they had been working at the Kisnet field before, and she had

tal ked to themon several occasi ons.
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The 30 strikers who re-entered the field were tal king to the peopl e
and trying to get themoff the ladders and quit working. She testified that
"they shook Ms. Bustillos' ladder." Roach did not testify to any other |adder
shaking incident. (Tr. 11:65.) Though Roach testified that the 20 workers who
renained in the field were frightened, |I find that her concl usion was based on
hear say and specul ation and not entitled to any substantial weight. | note
that Roach failed to identify any of the 20 workers who said that they were
frightened. (Tr. 11:69.)

Gontrary to the testinony of M. and Ms. Bustillos, Roach testified
that after the strikers had re-entered the field, tal ked to the 20 renai ni ng
workers and then left the field, the 20 workers continued to-work for the rest
of the day. She testified that they continued to work until the regul ar
quitting tine which was 2:00 or 3:00. However, she also testified that she
left at noon.

Wien asked on cross-examnation to describe' the person that shook
the | adder of Ms. Bustillos, Roach testified "It's the sane one that cane at
newthaclod" (Tr. 11:82.) She gave a physical description which was
vague, and she was unable to identify himby nane. She then tried to retract
her initial testinony that the person who shook Ms. Bustillos' |adder was the
sane person who cane at her wth aclod. (Tr. 11:84.) A this point, she
testified "I think 1'd better not perjure nyself." (Tr. 11:84.)

She clained that this worker raised the rock above his shoul der as

iIf he were going to hit her wthit. He was tw or
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three feet anay fromher. She testified that the girls she supervises and M.
Bustillos observed this. (Tr. 11:103-105.) | note that M. Bustillos nade no
nmention of this incident during his testinony. Fromthe testinony of M.
Roach, | find that at nost three workers observed this confrontation between
the man wth the dirt clod and Roach. None of the three tally girls were
called to testify to corroborate Roach's testinony regarding this
confrontation; Roach could not identify or renenber the nane of this worker
She testified that the worker did not hit her wth the clod. (Tr. I1:110.)

M. Jesus Daz testified he has recruited people to
pick olives for the Chertis for the past 15 years. He was working for the
Coertis' as a labor contractor at the tine of the strike, and 1982 was hi s
first year as a labor contractor at Kisnet.

h ctober 28th he had 60 workers enpl oyed at the Kisnet Ranch.
Hs crewbegan working at 9:00 am Arepresentative fromthe state and two
county deputy sheriffs were present. The state enpl oyee arrived shortly after
Daz. A approximately 9:00 a.m Canas (Daniel Cabrera) canme wth 40 workers
who had never before worked wth Daz. Daz testified that Canas and the
group of 40 were workers for Manuel Gnzalez. | find that Canas and these 40
were all striking Cberti enpl oyees fromthe Gonzal ez crew and had previously
been working at the Kisnet Ranch.

Canas and the 40 peopl e parked their cars on one side of the
orchard, and everyone got out and "were comng" towards where D az had his

peopl e working. Canas addressed all of the
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workers, the 40 who cane wth himas well as the 60 working for D az.
Canas tol d the assenbl age that he woul d take the | adders that O az' peopl e
were using pursuant to an order to take those | adders from Macil | as,
supposedly a representative of the Lhion. At this point the 40 peopl e who
acconpani ed Canas canme towards D az' workers to attenpt to force themto
let go of the ladders. Daz then told Canas that Canas should tell his
peopl e not to do that in the absence of a directive fromSan Coerti.
Though the state representative did not tell himof any agreenent to
reinstate striking workers at that ranch, San (berti told Daz later on
the 28th that strikers were going to be returning to work that day. (Tr.
[11:18-19.)

At this point a fewof the workers with Canas began forcing DO az'
workers to let go of the | adders by shaki ng | adders. "Then they knocked over
one of ny workers." (Tr. 1I11:5.) This unidentified worker fell fromthe
| adder to the ground. According to Daz, "the boy got frightened and he
left." (Tr. Il11:5-6.) Daz testified that the boy never returned to work.

D az was unabl e to renenber the boy's name. (Tr. I11:22.)

Wien asked whet her any other workers ' |adder was shaker. , D az
replied "Aside fromthat |adder, they didn't shake any nore because | spoke to
Ganas." (Tr. 111:6-7.) He testified that before the boy fell, "Vl I, they
shook a few but they only knocked one person over." (Tr. I11:7.) Daz
testified that only one | adder was shaken. The other |adders were grabbed but
not shaken. (Tr. 111:13-14.)

- 36-



San oerti arrived and told the two sheriff's who
acconpani ed himto get Canas and his group out of the area. Canas and his
group then left. (Tr. 111:8.)

Oaz testified that the 40 peopl e who acconpani ed Canas had UFW
buttons and 10 of the 40 were weari ng UPVJ bunper stickers on their hats.

Sone of the 40 had UFWbunper stickers on their cars.

Wen asked on direct what his crew of workers told hi mwhen
di scussing the | adder shaking incident wth him D az responded "They didn't
say anything. They only worked, that's all."™ (Tr. 111:15.)

Raul Garcia, &., the father of Hwl Garcia, Jr. and Jesse
Garcia (two other Enpl oyer wtnesses), testified that he owns two trucks
and during the strike he drove one and his son drove the ot her.

Garcia testified that at the Kismet Ranch he saw one person enter in
the norni ng and shake one | adder, but he could not identify the person shaking
the ladder. (Tr. M:41-42.) Garcia did not know the nane of the nan who fell
off the |adder. The | adder wasn't very tall, and the man who fell off
continued picking. (Tr. M:43-44.) Grcia did not report this incident to
anyone. (Tr. M:50.)

Garcia testified that this | adder shaking incident occurred on
Qctober 25 or Qctober 26 at about 4:00 in the afternoon. He testified that

there was no picket line at that tine. (Tr. M:45.)
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San oerti testified that at approxinately 9:30 a.m on Friday,
Qct ober 29 he noticed "20 to 40 UFWorgani zers and pi cketers running into the
field disrupting work." (Tr. MI1:14.) He later clarified that they entered in
groups of five to ten rather than all at once. (Tr. M1:119-120.) These 20
to 40 unidentified persons were bl ocki ng people fromnoving their tractors,
bl ocki ng peopl e fromworking, telling people to cone down off their |adders
and join the picket line, shaking |adders, and engaging in "UFWtactics of
disrupting work." (Tr. MI:14,120) erti did not take any action other than
telling one of his assistants to let the sheriff's patrol knowif he saw any
nore troubl e.

Cperti testified that later on Gctober 29 he spoke wth
approxi matel y 50 workers fromthe K snet Ranch regarding this incident. Wen
asked what the workers told himabout this incident, he replied "It was the
sane story again as | repeated. They were threatened, they were coerced, they
were ridiculed.” (Tr. MI1:5.) This is hearsay and there is no ot her
corroborating testinony. He was unable to identify any of the 50 workers.

(perti's declaration (EX5) indicates that when he observed the 20
to 40 UFWorgani zers and pi cketers entering the Kisnet field betwen 9:30 and
10: 00 a. m, he personal |y asked those persons to | eave. They left but wthin
a fewmnutes they re-entered the Ranch at a different |ocation. He told them
again to | eave, but took no other action. (Tr. MI1:15.) This is inconsistent
wth his direct testinmony when he said he took no action. Hs failure to take

any action and the absence of specific

-38-



testinony suggests that the incidents were free of any coercive or viol ent
conduct. He did not file any police reports regardi ng these incidents.

| find oerti's testinony regarding this field rushing incident to
be vague and devoi d of any real substance related to coercive conduct engaged
in by those who entered the field.

The WFWcal | ed Lawence A derete who testified that he is the
Regi onal Field Examner for the Del ano/ Fresno Regi on and that he began wor ki ng
for the ALRB in Cctober 1976. He canme to the Kisnet Ranch because he was
aware of an agreenent which provided that strikers were supposed to return to
work. He arrived at the Kisnet Ranch shortly after 8:00 that norni ng (CQctober
29), people were already working in the orchard (Tr. MI11:5) and there were
strikers outside lined up on the roadway on the opposite side of the field
about 100 yards away fromthe nmai n body of workers. Wen he arrived at the
field, he noticed that there were many enpty boxes for the olives. He denied
seei ng any enpty boxes on field wagons bl ocked in the avenue, nor did he see
any pickers waiting for those field boxes. (Tr. MI11:41.) He did not see any
strikers in the field at any tine during the two hours that he was at the
Kisnet Ranch. (Tr. MI11:6.)

As he drove into the Ranch, he spoke wth Mke Ybarra, a UFW
organi zer, who was on the picket line. Ybarra advised A derete that there
were problens wth getting | adders. A derete then entered the field to see if
he could | ocate San (berti. oerti arrived 10 or 15 mnutes later. (Tr.
MII:7.)
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A derete spoke wth San C(pberti about putting the peopl e back to
work. He and (oerti then attenpted to |l ocate | adders to acconodat e the peopl e
that were striking. After he located | adders, he tal ked to Mke Ybarra and
arranged for a nunber of workers to be brought into the Ranch corresponding to
the nunber of |adders available. (Tr. MI11:9-10.) A derete estinated that
between 10 and 15 peopl e were put back to work in this fashion over a two hour
period wth berti's permssion. (Tr. MI1:11.) A derete testified and | find
that he was wth Stan oerti during nuch of this two hour period. He stopped
the effort after he was unable to find nore | adders. perti left the ranch,
and then Alderete left. (Tr. MI11:19.) Wen Alderete |left, the picketers
were in the sane | ocation they were at two hours earlier. (Tr. MII:20.)

He testified that he tal ked wth sone sheriffs who were present
during this two hour period, at the corners of the field. H al so communi cat ed
wth the two peopl e SSan (bherti said were |abor contractors at the K snet
Ranch.

A derete deni ed observing any strikers shaking | adders of non-
strikers, or any quarrel s between non-strikers and stri kers.@ San oerti
did not nake himaware that norning or at any subsequent tine that any
striking enpl oyees had shaker, |adders of non-striking enpl oyees. Nor did
(perti conplain to Alderete of any quarrel s between striking enpl oyees and

non-striking enpl oyees. (Tr. MI1:17-18.) Neither of the |abor

16/ H s testinony on cross-examnation was consi stent wth his testinony on
direct. (See Tr. MI1:28.)
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contractors told Alderete of any quarrels between striking enpl oyees and
non-stri ki ng enpl oyees, nor did they conplain to Alderete that strikers had
shaken | adders of non-striking enpl oyees. (Tr. M11:18.)

| find Ms. Bustillos and M. Bustillos to be generally credibl e
W t nesses who nmade good faith efforts to tell the truth. Their answers were
responsi ve despite sone confusion fromtine to tine. M. Carnen Roche on the
ot her hand appeared to have a story to tell. She was especially hostile
duri ng cross-examnation even though the cross-examnation was by no neans
abusive or inproper (see Tr. 11:79). She often changed her testinony and in
general she was not a very reliable witness. | did not give nuch weight to the
testinony of M. Jesus Daz as | found his testinony to be sonewhat confused
and non-responsive. | found the testinony of Haul Garcia, S. to be
i nprobabl e, uncl ear and specul ative. Lawence A derete nmanifested a good
nenory for details during cross-examnation including the type of truck that
San (perti was driving the norning of Gctober 29 and a good recol | ection of
the types of roads that were on the Kisnmet Ranch property. He |l ooked at his
guestioner both on direct and cross-examnation, he was calm his answers were
responsi ve and clear and he was a credi bl e w t ness.

Based on all the above testinony and evidence, and in addition to
ny previous findings, | find the follow ng facts related to rushing fields and

shaki ng | adders of non-striking workers at the K snet Ranch:
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1. Oh Cctober 25 at approxinmately 8:30 a.m 30 of 55 workers who
were picking olives at the Kisnet Ranch went out on strike for nore noney.
The 30 workers (hereafter strikers) attenpted to encourage the other 20 to 25
workers to leave the field. The strikers then left the field, leaving 20 to
25 wor kers who conti nued pi cki ng.

2. The strikers re-entered the field approxi natel y one-hal f hour
to one hour later. As they entered the field, two to five strikers threwdirt
clods up into the air. ne unidentified striker tapped the | adder on which
Ms. Bustillos was picking olives. She conpleted filling her can and then
left the field with her husband.

3. No workers or children were hit by any objects thrown.

4. A sone point after the strikers re-entered the field, the 20
to 25 workers who had initially remained in the field left the field and al |
but six joined the strikers. Their joining the strike was a vol untary and
non- coerced action. The Epl oyer raised the wages later that day and sone of
the strikers returned to work the next day.

5. None of the workers were coerced into | eaving the field by
violence or threats of violence. | discredit the testinony of Roach that she
was threatened by an unidentified worker who allegedly raised his hand while
holding a dirt clod. Her testinony was rather non-responsive, often evasive
and soneti nes confused. In any event Ms. Roach was not hit by any object. A
nost three of the tally girls wtnessed the alleged threat. The testinony of

Roach regarding this all eged threat
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I s unsupported by any other evidence. There is no evidence that the three
tally girls were di ssuaded fromcanpai gning or voting in the el ection.

6. Onh Gctober 29, 40 strikers entered the Kisnet Ranch and
attenpted to get |ladders fromD az' crew since | adders were not avail abl e when
these 40 strikers arrived. | find that the testinmony of Daz related to
events on ctober 29 rather than Cctober 28. This is consistent wth San
Cperti's testinony and his declaration which refers to a field rushi ng
incident on Gctober 29. Board agent Lawence Al derete visited the Kisnet
Ranch on Qctober 29 to assist striking workers in obtaining | adders, and he
saw Mke Ybarra, a UFWorgani zer. (berti also referred to the presence of
Mke Ybarra at the Kisnet Ranch on Qctober 29. Another reason for finding that
the testinony of Daz related to (ctober 29%th is that he testified that he saw
a Board agent or a state agent on the particular day in question. 1 find that
this Board agent was Lawence A derete.

7. No violence or |adder shaking occurred on Qctober 25 during the
field rushing incident around 10:00 am (perti's declaration did not refer
to any violence or |adder shaking. A derete credibly deni ed observing any
field rushing incident for the two hours he was present. There is no evidence
that the 60 workers in the Jesus Daz crewleft the field The only evidence
indicating a | adder shaking incident that day was the testinony of M. D az,
but | have discredited his testinony in that it was unlikely that he woul d not
know t he name of a nenber of his crewor that he would fail to report this

incident to the
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sheriffs who quickly cane to the scene. | credit Aderete's testinony
over that of DO az.

8. | discredit the testinony of Haul Garcia, S. who indicated
that he saw a person shake a | adder and the worker on that |adder fall down
and then resune picking. Hs testinony was non-specific and he was an
unreliable wtness for reasons stated supra.

9. | find that there was no atnosphere of viol ence or coercion
existing at the Kisnet Ranch on Gctober 25 or Qctober 29, the only two days
about whi ch specific testinony was adduced at the hearing.

c. Danbrosi a Ranch

Arturo Castaneda testified that he was a | abor contractor and his
crew of 50 to 100 enpl oyees began work at 7:00 a.m on Cctober 25th. In the
norning, Phil (berti gave the workers a pay rai se, and Castaneda specul at ed
that the workers were satisfied. (Tr. I11:146-149.) Yet, a strike later
occurred between 11:00 a.m and 1: 00 p. m when about 150 peopl e rushed the
olive orchard and yelled in Spani sh that there was a strike and that everyone
shoul d stop working. (Tr. 111:147-148.)

The peopl e who cane into the field were not peopl e he had hired.
The only one he recogni zed was F |l anon Vargas who was doing the initial
yelling. This group approached workers who were on | adders picki ng and
tried to convince themto get off the |adders. Sone of the workers did get
off the ladders, and sone didn't. (Tr. I11:149.)



Castaneda testified that he observed fromeight to twel ve strikers
shake a ladder. (Tr. I11:150-151.) No one actually fell off the |adder.
Wien asked to describe the "average shaki ng" Castaneda testified:

"Jeez, | don't know what you woul d cal | +here was

o i o0 o1 or 111 Lovae T ht—-1 1 you re on the ¢

whore el TalT dow but 11 s Sough 1o caten s

attention..."™ (Tr. I111:151-152.)
| find that the | adders were not shaken hard enough for the workers to fall,
but rather the strikers shook the |adders in such a way as to draw the
attention of the workers so that the strikers could request that they | eave
the field. | find that this conduct was not coercive or intimdating.

Castaneda testified that about 50%of the peopl e wal ked out
Imedi atel y after the field rushing event which |asted no nore than an hour.
Eventual |y everybody did walk out. (Tr. 111:158.) He estimated that 40 to 50%
of his crewjoined the picket line. (Tr. 111:174-177.) HEghty percent of his
crew of 50 workers left the field follow ng the field rushing incident and net
wth the strikers at a "rally" where strikers explained the strike. (Tr.
[11:177.) Castaneda did not testify to any violence or threats occurring
during this field rushing incident.

| find that Castaneda' s testinony that sone workers stopped working
because they were frightened i s vague and based on hearsay and there is no
other corroborating testinony to support a. finding that the workers who did

not return were in fact scared or frightened. (Tr. 111:159-160.)
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Phil Cberti nmade the decision not to go back to work at
Danbrosi a and that the Castaneda crew woul d nove over to the G ow Ranch
where they had guards at the tine.

Castaneda' s testinony does not establish that any UFW organi zer
or agent participated in or planned the field rushing incident.

Based on all the above testinony and evi dence, and in,
addition to ny previous findings, | find the followng facts related to
t he Danbr osi a Ranch:

1. BEther on Gctober 25 or one day shortly thereafter
appr oxi mat el y 150 persons who were unidentified except for Fllanon Vargas, an
(perti enpl oyee, entered the Danbrosi a Ranch and persuaded w thout any threats
or violent conduct the majority of Castaneda’'s crewto walk out of the field
and attend a strike rally.

2. The najority of the Danbrosia workers voluntarily left the
field and honored the strike.

3. The 150 persons who rushed the field did not create an
at nosphere of fear or coercion.

4. | find Castaneda to be a sonmewhat unreliable wtness because he
had a difficult tine giving a specific answer to questions either on direct or
cross-examnation. He appeared to be nervous during a good portion of his
testi nony.

2. Bocking Vehicles and Tractors of Non-Sriki ng Wrkers
a. K snet Ranch

The Enpl oyer presented five wtnesses and contended that pickets

inti mdated workers by bl ocking the roads into the
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Ki snet Ranch and by shouting obscenities at workers. The Enpl oyer al so
contended that during one day workers were prevented fromconpl eting their
wor k because of actions by a UFWorgani zer. The UFWpresented no w t nesses and
argued that the activities testified to by the Enpl oyer's w t nesses were not
coercive or intimdating.

Ruben Sandoval testified that he was enpl oyed at the K snet Ranch on
or about Cctober 27. As he was | eaving work in an autonobile, there were two
sheriff's patrol cars present. Sandoval and the others with himasked if they
coul d pass and the sheriff officers said yes. Sandoval's car began to | eave
the area when sone nen fromthe side of the road i nsulted them Sandoval and
the others in the car tried to ignore the nen, and they were driving slowy in
order not to hit them A this point two or three unidentified nen threw a
branch across the road, and "Snce it was very fast, we went over the branch,
and the car went fromside to side, wth the danger of turning over." (Tr.
|:17.)

Gontrary to Sandoval ‘s testinony on direct, his
decl aration (admtted as EX 1) stated that four individuals picked up a tree
branch and threwit in front of the car. The driver, Santiago Martinez, "had
to swerve sharply in order to avoid hitting the | og and thereby damagi ng his
car." (BEX1.) The inconsistency concerning whether the car actual ly drove
over the log was not explained. Sandoval did not recognize the nen who put
the branch in the path of the car, though he did testify that the men carried
fl ags.
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Sandoval testified that there nust have been 100 to 200 peopl e
carrying buttons, signs and "orangey" fl agsl—7/ who cane close to their car and
that Sandoval and the others becane afraid that "They mght hit us." Wen
asked why he believed that "They mght hit you", Sandoval answered "That is to
say, we had, at the end, we had never seen anything like that and we did not
stop for it." (Tr. 1:18.) This non-responsive answer was typical of
Sandoval ' s testi nony.

Sandoval testified that his car continued driving as the police
stayed with the crowd through which Sandoval 's car had driven. (Tr. 1:18.)

No one fromthe large group touched or tried to touch him and he and the
passengers in the car paid no attention to what the group was yelling.

Nb substantial evidence was introduced that he was deterred from
voting or canpai gni ng because of this alleged incident. In fact no
evi dence was introduced show ng that he was an eligible voter.

Sandoval testified that he was not aware that a strike was
occurring at the Kismet Ranch. (Tr. 1:26.)

Santiago Martinez testified about the sanme incident described by
Ruben Sandoval . The sheriffs told himand his four passengers that they coul d
pass and not to be afraid if the group of 100 to 200 nen tol d t hem anyt hi ng.
(Tr. 1:33-34.) As Martinez' car began to | eave, a group of nen standi ng al ong

side of the canal approached themyelling at themto stop. However, Martinez

27/ Sandoval was unable to recall whether the flags had any pictures on them
nor did he recall the initials on the flag.
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and his passengers did not pay attention to themand the car continued al ong
slowy. It was then that sone unidentified nen cane out and dragged an olive
tree in front of the car. Murtinez testified that the car ran over the olive
tree.

Martinez testified that there was a sheriff's vehicle right behind
their car and the sheriffs remained with those who pl aced the branch in front
of the car. Mrtinez identified flags held by sone nenbers of the |arge group
of men as being red in color. He was unable to identify or describe the
synbol appearing on the flags. According to Martinez, the large group yelled
only that the car should stop and did not yell anything else. He testified
that the four nen who put the log in front of the car were not carrying any
fl ags.

The group of 100 to 200 peopl e at the cl osest point came to wthin
sone three feet of the car. Soneone in the group even touched the car wth a
flag. Though the group was stopping traffic, Martinez testified that "nobody
approached or anything," it was clear ahead, so the car just continued on its
way. (Tr. 1:37.) Wen asked again what the group was yelling he testified
that the group yelled for themnot to vote for "that one, to vote for them"
Hs testinony on this point was unclear and woul d not support a finding that
any nenber of the group of 100 to 200 tol d the passengers in Martinez' car to
vote for or against any entity. (Tr. 1:38.) Mrtinez testified that all of
the group of 100 to 200 peopl e were naki ng t hese statenents about voting or

not voting. At this point Enpl oyer's counsel stopped his direct exam nation.
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There is no testinony fromMrtinez that anyone in the car was
touched or frightened or that the car suffered any danage.

Martinez signed EX 1. The declaration states that the four
i ndi vidual s who put the tree in the way of the autonobile were waving flags
and wearing hats and buttons bearing the UFWinsignia. This is contrary to
his testinmony on direct. In addition, the declaration indicates that the car
driven by Martinez, swerved sharply and avoided hitting the log. Mrtinez
testified on direct that the car ran over the log. He testified that after he
passed the group of 100 to 200 nen he confronted a group of ten nen. This
group of tenis not nmentioned in the declaration. Mrtinez' testinony is
frequently inconsistent with his declaration and I find that this tends to
weaken hi s testinony

Lhl i ke Sandoval, Martinez was aware that a strike was goi ng on.
The strikers were asking hi mand the other passengers to join the strike.
This is somewhat contrary to his earlier testinony that he was not payi ng nuch
attention to what the strikers were saying and then that the strikers were
asking himeither to vote for or against sone unidentified entity. Q cross-
examnation he added that the strikers told themto vote for Chavez and "M va
Chavez." (Tr. 1:43.)

There is no substantial evidence that Martinez or
Sandoval were deterred from voting or canpai gning because of this incident.
Nor was there evidence introduced indicating that they were eligible voters.

Martinez' testinony was inconsistent in certain regards wth that

of Sandoval. For exanple, Martinez testified that he
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confronted a group of ten persons fromwhi ch cane the several who placed the
branch or log in front of his car. Sandoval nakes no reference to a separate
group of ten persons. Neither Sandoval nor Martinez gave credibl e testinony
that any one in the car was touched or frightened or that the car suffered any
damage.

Carmen Roach testified that on Gctober 26 she drove two tally girls
t hrough picket lines and she had to sl ow down. (bscene signs were nmade and
obscentities were spoken to themby unidentified picketers (Tr. 11:94.), and
stickers were placed on her car as she passed through the picket line. She
testified that she had to paint her car and one sticker was placed on her car
every other day. She did not observe who placed the stickers on her car. She
assuned that it was the strikers.

Though she observed on five or six occasions dirt clods bei ng
thrown at vehicles crossing the picket line, she did not testify that any of
these clods hit or danmaged the cars at which they were thrown. Sone of the
pi ckers who had struck the day before were on the picket line. The sheriff
was present on ctober 26. She did not testify that the two tally girls were
intimdated wth respect to voting or canpai gni ng because of these picket |ine
incidents. (Tr. 11:69-76.)

Her testinony regarding picket line activity indicates at nost a
de mninus effect on the two tally girls who were her passengers. Neither
of thetally girls were called as w tnesses by the Enpl oyer.

Jesse Garcia testified that on sone unspecified day he was goi ng

wth his brother Haul to the Kisnet Ranch when soneone
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swore at him There were security people present at Kisnet, and he and his
brother ignored the person yelling the profanities. (Tr. M:15-16.)

San oerti testified that on Qctober 29 there was a UFWor gani zer
naned Mke Ibarra (the correct spelling may be Ybarra) in the K snet Ranch at
approxinately 8:30 am Ibarra s car was bl ocking tractors and peopl e trying
toget intowrk. (Tr. M1:10.) perti asked Ibarra to nove his car and
renove hinself fromthe orchard since his period of access was over. |barra
ignored him so oerti approached himagain and told himto nove his vehicle
fromthe field or oerti would get the sheriff's departnent to arrest him
Again Ibarra said nothing to (herti. There were approximately 50 workers in
the vicinity. oerti then contacted sheriff officer Pisano and told P sano to
get Ibarra out of the field. Wthin five to fifteen mnutes thereafter,
Ibarra left the field in his vehicle.

Cperti testified that he spoke to 30 to 50 workers who w t nessed
this incident and these workers told himthat this experience "was very
threatening to their picking, that they were being coerced by the union into
signing cards to vote." (Tr. M1:12-13.) (berti was unable to identify any of
these workers and his testinony is hearsay wth respect to the all eged
coercive nature of Ibarra' s conduct. In addition, security guards and sheriff
officers were present at the picket Iine and the Ranch during this incident
wth Ibarra.

(h cross-examnati on (oerti testified that he did not recal |

whet her he spoke to the 25 to 50 workers individually or
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as a group. Hs testinmony on this point was vague. (Tr. M1:70.) He took
notes of what these people told himand these notes were used in preparing the
decl arations admtted into evidence. Yet his declaration (EX5) does not
nention this subsequent neeting wth workers.

Ruben Sandoval generally was not a credible wtness. Hs answers
were frequently non-responsive and vague. In addition his testinony was
partially inconsistent wth his declaration. | find it incredible that he was
unaware that a strike was occurring at the Kismet Ranch. A though | found
Santiago Martinez to have a better nenory than did Sandoval, Martinez' |ack of
candor regarding prior neetings wth the Enpl oyer's counsel |essened the
weight of his testinony. (Tr. |:45-46.)

Based on all the above testinony and evidence, and in addition
tony previous findings, | find the followng facts related to bl ocki ng
vehicles and tractors incidents at the Kisnet Ranch:

1. The Gctober 27 incident described by Ruben Sandoval and
Santiago Martinez did not create an atnosphere of fear or coercion, nor did it
deter eligible voters fromcanpai gning or participating in the election held
Novenber 2. | note that deputy sheriffs had advi sed Martinez and Sandoval
that their car coul d proceed through the picket lines, that their car was
never actual ly stopped, their car was not damaged, and that any m sconduct was
de mninus in nature. Neither Sandoval nor Martinez were particularly
credi bl e witnesses. The conduct described by Sandoval and Marti nez occurred

wthin sight of either security

-53-



guards and/or sheriff officers and did not rise to the I evel of conduct
whi ch woul d be coercive in nature.

2. The conduct described by Carnen Roach was de mni bus and did
not create an at nosphere of fear or coercion.

3. The incident described by Jesse Garcia does not indicate any
at nosphere of fear or coercion, nor is there evidence that Garcia or any ot her
wor ker was deterred from canpai gning or voting in the el ection.

4. The incident described by San herti was not coercive or intimdating to
any workers. Qediting (oerti's testinony to the fullest extent possible, at
nost sone workers were prevented fromfilling their boxes or obtaining their
boxes for a short period by the conduct of |barra.

b. G ow Ranch

The Enpl oyer called ten wtnesses and contended that Uhion
organi zers or supporters were responsi bl e for blocking roads into the G ow
Ranch, bl ocking and detaining one or two tractor drivers at the G ow Ranch,
uttering obscenities at workers who crossed the picket |ines and bl ocki ng and
detaining a van carrying 17 workers. The Enpl oyer argued that these events
contributed to an at mosphere of fear and coercion. The Uhion presented one
w tness and argued that picket |ine conduct was not coercive, no tractor
drivers were stopped and involuntarily detai ned, the van contai ning 17 workers
was not bl ocked, the passengers in the van voluntarily signed authorization
cards, and that in general the conduct described by the Enpl oyer w tnesses
either did not happen or was not coercive conduct creating an atnosphere in

whi ch workers coul d not freely cast their votes.
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Adan Herrera testified that strikers had bl ocked of f certain roads
into the Gow Ranch and he had a difficult tine entering the field during the
unspeci fied day when a field rushing incident occurred. After Herrera
testified that unidentified persons threwrocks, he then testified that no one
threwrocks at him Hs testinony regarding the bl ocking i nci dent was vague
and he was able to gain entrance to the ranch on the one day when sone roads
were bl ocked. (Tr. 1:123-126.)

Jose Naranjo testified that he and his father,

Pedro Becerra, arrived at the fields at 2:00 a.m before the strikers, because
they feared that the strikers mght do sonething. Wen asked why he was
afraid that the strikers mght do sonething, he testified "They mght be there
at the edge, not to let the people into work." (Tr. 11:143.)

Wen he and his father left the field after work, all of the
strikers approached the car and told themto stop and vote for the Uhion.

(Tr. 11:145.) The strikers carried flags and wore buttons whi ch contai ned a
bl ack eagle. Wen Naranjo was asked whet her passing through the strikers
frightened him he testified that he was frightened when "I was picki ng
because sonebody canme up and shook ny ladder." (Tr. 11:146-147.) This does
not indicate that he was harassed by strikers either upon entering or exiting
fromthe QG ow Ranch.

Wen he left the field after work, there were two or three
sheriff's cars and security guards present. He believed that the security
guards carried guns. (Tr. I1:156-157.)
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Naranj o' s testinony does not establish that there was any pi cket
line violence at the Gow Ranch. (Tr. 11:149-150.)

Porfirio Sanchez Vargas testified that when he entered the Ranch
the strikers yelled insulting words at him Sheriffs were present at the
pi cket |ine.

Art Castaneda testified that on or about Qctober 27 or 28 when his
crew arrived at the Oow Ranch fromthe Danbrosia Ranch, there were security
guards and strikers where he entered. As nenbers of his crew went through the
pi cket line, sonme unidentified strikers placed stickers on sone of the cars.
He did not identify those workers whose cars had the stickers pl aced upon
them Wen asked what he observed when he | eft the G ow Ranch on that
particul ar day, he testified that he didn't renenber. He testified that, as
workers left at the end of the day, sone unidentified persons on the |ine
asked themto stay behind so that they could attend a rally. Both the
security guards and sheriffs were there each day of the strike when workers
entered and exited the field. (Tr. 111:182.) GCastaneda s testinony does not
establish that there was any picket |ine violence at the G ow Ranch.

Mictor Medina testified that he drove a tractor haul i ng several
bins in an olive orchard at the Oow Ranch. Soneone out of a group of 20
peopl e whom he described as "those fromthe union" threatened him The group
had been inside the field wth the other workers. He was on his tractor
returning fromthe edge of the field to pick up a new | oad when this group

stopped himand told himto get down fromthe tractor and to sign. Wen he
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told the group that he wasn't going to sign anything, he again was asked in
a loud voice to get down fromthe tractor. ne of the group called hima
"ki ss ass" because he was working for the Enployer. He testified that nany
of these people wore a button or sticker wth a black eagle. The button
sai d Chavez.

Medina testified that he did not drive his tractor away because the
20 peopl e had surrounded it, and he remained on his tractor for about an hour
or an hour and a half. (Tr. 111:40-42.) Ohe of the group grabbed himby his
left sleeve. Medina did not get down fromthe tractor. The person grabbi ng
himtold himthat he had to sign a card, but Medina told the person he was not
going to sign anything and in fact did not sign the card. The person told
Medi na that he woul d report Medina to Inmgration if Medina did not sign. The
person then left him Mdina started the tractor and drove anway. He was abl e
to leave the area. There is no evidence that any other workers wtnessed this
event. (Tr. 111:45.)

These events occurred right before |unch on Fri day,
Qctober 29.  Medina did not know the nane of the nman who threatened hi mbut he
described himas being tall and thin wth a bl ack noustache and dressed in a
cowboy outfit wth a cowboy hat. (Tr. I11:42.) He al so described two ot her
individuals in the group, but he did not provide the nanes of any of these
persons. e of the persons he described as tall and thin coul d concei vabl y
fit the description of David Mllarino. This particular person, even if it
were MIlarino, did not say anything to Medina. In light of Mllarino' s

denial that he was involved in any simlar
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type of incident wth a tractor driver, | find that the person described by
Medi na was not David Ml larino. 18

The person who t hreatened Medi na had a button or stanp and a
package of bunper stickers, and put one of the bunper stickers on Medina' s
tractor. This is not the person who mght have been Millarino. According
to Medina, this bunper sticker had on it "FarmlLaborers Uhion" (Tr. 111:47)
and al so had the word "Chavez" on it.

n cross-examnation, Medina testified that he did not recal | what
day it was that the peopl e cane and surrounded his tractor. Roy Abarca was
his | abor contractor, but Abarca was not present. (Tr. 1I11:67.) Medina s
testinony did not indicate that any supervisor or |abor contractor was present
during this incident. Mdina did not recall the nane of his supervisor, who
supervises the tractor drivers. (Tr. 111:66.) Four peopl e approached hi m
fromthe front of his tractor, and the rest of themcane |later. There mght
have been | ess than 20 peopl e. Sone nenbers of the group were around the bin
and there were approxi nately three who were actual |y speaking. Then he
testified that everyone was telling himto sign. He was threatened only one
tine. (Tr. 111:64.) They also swore at him (Tr. I11:64-65.)

Medi na testified that during the tine he was stopped seven or ei ght
nenbers of the group left to talk to other workers. (Tr. 111:66,84.) Qe of
the nenbers of the group had turned off his tractor. Mdina testified that he

worked for the rest of

_1 8/ The person whose physical description mght natch that of MIlarino was
referred to by Medi na as soneone about Medina's height. | note that Mllarino
Is considerably taller than Mdina.
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the day and that he did not tell anybody about what happened. (Tr. 111:67.)

Medi na testified that, when he net wth the Ewployer's attorney to
prepare his declaration, he told the attorney everything that he testified to
at the hearing, (Tr. 111:68) and his decl aration, signed on Cctober 30, 1982
(PX1), was admtted into evidence. Medina declared in PX1 that at
approxi nately 11: 00 a.m 20 strikers approached hi mwhile he was driving a
tractor on the Ranch. Nowhere in the declarati on does Medina indicate that he
was touched by any nenbers of the group. Nor does the declaration indicate
that any nenbers of the group swore at him or called hima kiss ass or
otherwse insulted him Hs declaration indicates that one of the nen who
spoke with himwas believed by Medina to be a UFWorgani zer. However there
was no nention of the nane of David MIlarino nor does the description given
contai n enough specifics for ne to find that it natches the description of
M| larino.

Medi na' s testinony on cross-examnation i s somewhat inconsi stent
wth his testinony on direct. For exanple, on direct he testified that the
nan dressed |ike a cowboy who asked himto sign a card went away for just a
few seconds to neet with the light-skinned man wth a snall yellowcar. n
cross-examnation, Medina said that the nan dressed |ike a cowboy tal ked wth
the light-skinned nan for about 5 mnutes. There is also a conflict in his
testinony regardi ng when the nman who al | egedl y threat ened hi mspoke with the
light-skinned man. At one point in his testinony it appeared that the cowboy

who threatened himtal ked
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tothe light-skinned man after the threat was nade. (Tr. 111:59.) At anot her
point it seens that he talked to the |ight-skinned nan before the threat was
nade. (Tr. 111:73-74.) There's no evidence that the nan who nade the threat
was a union organi zer or agent or that he was not a striking worker. He did
not indicate in his testinony or in his declaration that any other workers
(besides the group of 20) witnessed the all eged threat.

Medi na' s decl aration makes no nention of any threat regarding
deportation or his alleged undocunented status. | used this omssion, the
i nconsi stenci es and his uncl ear responses to discredit Medina s testinony
regarding the alleged threat.

| find that the tractor was stopped, he was asked to sign a card,
he refused to sign a card, he was not threatened with deportati on or
threatened in any other nanner, he was detai ned for an uncertain period of
tine (see discussion infra), and he then left, ate lunch and finished his
day's work. | find that no other workers besides the strikers wtnessed this
incident. | find it unlikely that he was stopped for one and a half hours. It
woul d seemthat a supervisor woul d have been aware that a tractor driver
carryi ng boxes or bins necessary for the picking operation had been hel d up
for such a long tine and woul d have acted to renedy the situation. Yet, there
IS no evidence that any supervisor attenpted to intervene here. | find that
at nost one of the strikers touched M ctor Medina s sl eeve when asking himto
signacard. | donot find this to have been coercive conduct. Nor does the
evi dence indicate that any uni on organi zer or agent was involved in this

incident. There is no evi dence
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that this incident deterred Medina fromparticipating in the el ection
pr ocess.

Antoni o Abarca Querrero testified that he was working for his | abor
contractor sons (Luis and Roy Abarca) on the G ow Ranch and that his duties
consi sted of assigning trees to the workers who picked olives. H was paid by
the hour. Enpl oyer's counsel represented on the record that Abarca s nane did
not appear on the official eligibility list. He indicated that the nane m ght
appear on a disputed page that was purportedly to have been included. | find
it likely that Abarca was not an eligibl e enpl oyee.

He testified that about three or four days before the el ection he
was driving into the Ranch between 6:00 a.m and 7:00 a.m wth a worker naned
Pedro Gej a when soneone opened his car door, grabbed himroughly by the
jacket, ripping his jacket, and asked himto get out of the car to sign a card
for the union. The person grabbing himwas "one fromthe union." (Tr. IV 100-
102.) There was a group of 50 or 60 strikers inthe area. He was told to get
out and sign the card or they were not going to allowhimto enter the Ranch.

He testified that he had stopped voluntarily since he did not want
to run over anyone. He does not knowthe identity of any of the people
invol ved. No other (berti workers observed this incident, (Tr. 1V:104) and he
was the only worker stopped that norning by the strikers.

Abarca testified that sheriff officers saw what happened to him
but they took no action. (Tr. IV:111-112. He coul d not
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descri be the nan who grabbed himand he did not report the incident to anyone
since "They didn't hit ne or anything." (Tr. 1V:113.) Abarca testified that
t he person who grabbed hi mwas carried on the car door for a di stance of
approxi mately 15 feet.

Gonzal o Damen testified that he was enpl oyed duri ng the week of
Qctober 25 - Novenber 2 at the Gow Ranch. He and two ot her peopl e were
acconpanyi ng Abarca to work at approxinmately 6:00 a.m Wen they arrived at
the entrance, there were about 50 strikers who had orange-red buttons and
stickers. The bunper stickers and the buttons contained initials, and Damen
testified that these peopl e were supporting Chavez' union.

Damen testified that sone of the strikers surrounded Abarca' s car
and opened Abarca' s door. Damen and the other two passengers put their
button down and | ocked the car. The strikers told themthat if they didn't
sign a card their car would not be allowed to enter into work. Damen
testified that all four of the passengers in Abarca s car said that they woul d
not sign. At that point soneone grabbed Abarca by the | eft shoul der. They
pul l ed on hi mand Abarca grabbed the steering wheel and put down the gas
pedal . The nan who was pul | i ng on Abarca was dragged about 15 feet. (Tr.

M :66-68.) Though Damen testified that this incident frightened him Damen
served as an Enpl oyer observer on el ection day.

The next norning Damen arrived to work about 4:00 am to avoid a
simlar incident. Nornally the strikers arrived between 5:30 and 6:00 in the

nT oni ng.
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Damen conpl eted the entire 1982 harvest season wth (oerti as did
Pedro and Rafael, the other two passengers. nh the day the car was stopped by
the strikers there were two sheriff's cars present. Luis Abarca was al so
present. The sheriff and Luis Abarca were watching what was happeni ng.
Damen did not file a police report wth the sheriff's since the sheriff saw
everything. The sheriffs did nothing because Abarca' s car was able to cross
the line and I eft the strikers behind. In addition to the sheriff and Luis
Abarca, there were nore than four security guards standing wth Luis Abarca
observing the incident 50 feet anay. (Tr. M:75-78,85.) According to Damen,
the security guards had guns. (Tr. M:85.) Damen estimated that the entire
incident occurred "in a nonent, rapidy."

| found Damen to be a nore credi bl e wtness than Abarca and
accordingly | find that in addition to Damen there were two ot her workers
present when this incident occurred. There is no evidence, however, that
these two workers were eligible voters. In any event, there is no evi dence
indicating that either Damen or the two other workers were intimdated or
deterred fromcanpai gning or voting in the election. To the contrary, Damen
was an observer at the el ection.

Raul Giego Garcia worked for (oerti farns as a truck driver
bet ween Qctober 25 and Novenber 2. He haul ed the Cberti olives fromthe G ow
Ranch and the Danbrosia Ranch to the cannery located at the Hone Ranch in
Mader a.

Garcia testified that when he crossed the picket line at the Gow

Ranch, the picketers used "sone real, real bad words,"
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threatened himand threatened to tear up his truck. The next day (Qctober 26)
he found that two of his tires had been "nessed up" wth sone type of
instrument, and he had to fix the tires. (Tr. I1V:34-35.) Garcia did not
identify any of the picketers who nade these statenents.

Garcia testified that sheriff's cars were present at the G ow Ranch
pi cket lines throughout the strike. Wien Garcia crossed the picket |ine at
the G ow and Danbrosi a Ranches, he was driving a heavy duty, large, three-ton
bobtai | truck.

h Gctober 28th a yel low van foll owed hi mfromthe G ow Ranch, and
he al nost overturned. Garcia testified that the unidentified eight nen in the
van shouted obscentities at him but there is no evidence that these peopl e
were agents of the UFW Furthernore there is no evidence that the van
attenpted to run his large truck off the road. Hs bobtail truck was
significantly bigger than the van.

Garcia testified that he voted in the el ection, and he never signed
a union authorization card. | find that his testi nony was rather vague
regardi ng al | eged coercive conduct by picketers. There is no evidence that
Garcia filed any type of police report regarding any of the incidents he
described in his testinony. In sumary, Garcia' s testinony did not establish
an atnosphere of fear or coercion on the picket lines of the G ow or Danbrosia
Ranch.

Luis Abarca (referred to as Louis in Tr. 1V) testified that one or
two days before the el ection he observed David MIlarino wth 15 or 20 ot her

peopl e stop a tractor driver.
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Millarino told the tractor driver that he shoul d sign a card. Abarca was
unabl e to identify the tractor driver even though the tractor driver was in
Abarca’'s crew  Abarca testified that some of the 15 or 20 peopl e had been
working at the G ow Ranch and sone had cone from anot her orchard.

According to Abarca, nenbers of this group were telling the tractor
driver that if he signed the card "they" would fix his papers and that if he
did not sign then they were going to report himto "immgration". (Tr.
IV:80.) Abarcainitially failed to identify the person who threatened the
tractor driver.

Abarca testified that the group surrounded the tractor. Wen he
observed the tractor driver being stopped, he cane running up toward the group
and heard the inmgration threat. He then testified that M|l arino nade the
threat. (Tr. 1V:80-81.) | note that Abarca's testinony refers to a day one
or two days prior to the el ection whereas Mctor Medina' s testinony refers to
Friday, Qctober 29 which was four days prior to the election. In addition,
Medina did not testify that Abarca or any other supervisor was present during
the tine his tractor was stopped.

Abarca testified that three or four people pulled on the
unidentified tractor driver attenpting to get himoff of the tractor. Wen
asked whether Millarino had pulled the tractor driver, Abarca answered that
the only nane of those who were pulling that he was aware of was David. He
clai ned that he heard the name "David, David" when he arrived to the | ocation
where the tractor driver was stopped. (Tr. IV:83.) Abarca incredibly
testified that he had heard the nane Millarino fromPhilip Cberti
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a day or two before the el ection when Phil (berti called out the name
Mllarino in an effort to stop MIlarino fromtelling the workers that there
woul d be a strike. This testinony seened contrived. The strike was over at
the G ow Ranch by Gctober 29. It was clear that Enpl oyer's counsel was | eadi ng
this witness and suggesting in his question the appropriate answers at this
poi nt during the testinony. Abarca s testinony regardi ng when he saw
Ml larino on other occasions at the G ow Ranch was confused and difficult to
follow (Tr. I'V:83-87.)

Abarca testified on cross-examnation that this incident occurred
three days before the el ection whereas on direct examnation he said the
i nci dent occurred one or two days before the election. (Tr. 1V:88.) Abarca
testified that the incident occurred at about noon and that hal f of the group
whi ch confronted the tractor driver were working at the G ow Ranch on that day
and joined Millarino when he took access to the Ranch. (Tr. 1V:82,89.) I
concl ude that the Enployer failed to prove that the tractor driver nentioned
by Abarca is M ctor Medina.

Serafin Gsorio' s testinony was so confused at the
begi nning of his examnation that | requested that the Enpl oyer's counse
begin again the direct examnation. (Tr. V:42.)

Gsorio testified that on a day the date of which he did not recall
15 peopl e including Fillanmon Vargas and Al fredo Cepeda stopped his van as he
was | eaving the G ow Ranch for hone. They opened the door of the van and
began tal king to the peopl e inside, asking themto sign "the card." Sone
uni dentified nenbers of the group pl aced sone type of little "paper" fromthe

union on the paint of his van.
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Gsorio testified that David MIlarino was present when the van was
stopped. Mllarino was telling Gsorio and his passengers to sign cards.
Sheriff's cars were al so present near the van, and the sheriffs observed the
incident. (Tr. V:79,80-82.) Gsorio's testinony regarding the bl ocki ng
i nci dent was not very specific and did not indicate an atnosphere of fear or
coer ci on.

Gsori0's declaration (PX2) does not nention that any stickers
were placed on the painted part of his van. The declaration states that 15
peopl e, including David M| larino stopped his van.

Gsorio and his 16 passengers continued working at the G ow Ranch
through the date of the el ection and conpl eted the harvest. (Tr. V. 76.)

Based on the close proximty of sheriff officers to Gsorio' s van,
the lack of specific testinony by Gsorio regardi ng coercion or inproper
conduct by the 15 strikers who stopped his van and M| larino' s plausible
deni al of nmaking any threats, | find that the stopping of his van and the
asking of the 17 workers inside to sign union cards did not create an
at nosphere of fear or coercion at the O ow Ranch.

Jesse Garcia testified that on one occasi on on Qctober 27 four
pi ckup trucks driven by unidentified persons followed himfromthe Home Ranch
cannery to the Gow Ranch. The security guards stationed at the G ow Ranch
allowed himto conme in. Garcia testified that the drivers of the four pickup
trucks attenpted to sl ow himdown, but they failed and i n any event he woul d

have
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run themdown had it been necessary. He was in his brother Haul's |arge truck
and stated that "I could take advantage of themthen, you know" (Tr. M:9.)
Athough Garcia testified that he was afraid and therefore asked his brot her
Haul to drive at sonme point during the strike, I find that Garcia s testinony
was vague and woul d not support a finding either that he was fol | oned by UFW
organi zers or agents or that his vehicle was bl ocked by picketers from
entering the Gow Ranch on Gctober 27 or that he was deterred in any way from
participating in the el ection process or fromvoti ng.

The only witness called by the UFWwas David M I larino. MIlarino
testified that he cane over to Gsori o' s parked van on Friday afternoon between
4:00 and 4:20 p.m at the request of sonme workers who called himfroma
neeting. Sone of the unidentified 20 workers in the van asked himto explain
to Gsoric about the Lhion and if they would be fired or deported if the Uhi on
were to cone into the Ranch. M larino advi sed the workers and Gsori o about
the Lhion, that Gesar Chavez was a spokesnan for undocunent ed workers and that
the UPWwas the best organi zation in the country to speak for undocunented
workers. These passengers in Gsorio' s van were peopl e who |ived wth Gsorio
and depended upon Gsorio for a ride to and fromwork. He explained to them
t he advant ages of being in the Uhion and he showed theman authori zati on card
and expl ai ned the function and purposes of the card. He passed out buttons
and aut horization cards to the workers. Al the passengers (workers) in
Gsori0's van signed authorization cards. Gsorio did not sign. It was then

that Gsorio
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had asked himif he could fix a ticket wth the Hghway Patrol. (Tr.
MI1:137-140.)

| found Mictor Medina s testinony was sonewhat confused, and | note
that Enpl oyer's counsel indicated on the record that he had had difficulty in
getting sone responses to his questions during direct examnation. The
i nconsi stenci es between Medina' s declaration and his testinony further reduced
the weight which | gave to his testinony. Antonio Abarca inpressed ne as a
fast tal king wtness who seened to have a story to tell and failed to listen
closely to the questions before answering. Hs answers were, therefore,
frequently non-responsive. Hs testinony shifted in several instances and |
found himto be an unreliable witness. | found Luis Abarca to be a nervous
w tness who did not have good i ndependent recol | ection of the events about
which he testified. Hs answers were often difficult to conprehend and his
testinony changed regarding the date on which the tractor driver was all egedy
threatened. | did not find Luis Abarca to be a very credi bl e w t ness.

Ml larino gave straightforward and responsi ve testinony both during
direct and cross-examnation, and he exhibited a very good nenory. | credit
his testinony over that of Gsorio. Millarino' s deneanor indicated to ne that
he was telling the truth whereas Gsorio did not appear to be a credible
W t ness.

Based on all the above testinony and evidence, and in addition to
ny previous findings, | find the followng facts related to bl ocki ng of

vehicles and tractors at the O ow Ranch:
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1. There were security guards and sheriff officers present at the
entry and exit of the G ow Ranch during the entire tine picket |ines were up
at that Ranch, and the G ow Ranch workers were aware of their presence.

2. The vague testinony of Adan Herrera woul d not support a finding
that strikers or picketers bl ocked the entrance to the G ow Ranch.

3. The testinony of Jose Naranjo fails to establish that he or his
father, Pedro Becerra, were harassed or intimdated while crossing the pi cket
lines at the G ow Ranch.

4. The testinony of Porfiro Sanchez Vargas does not establish
any picket line violence or intimdation.

5. The unspecific testinony of |abor contractor Art Castaneda
did not establish any picket |ine msconduct or an at nosphere of fear or
coercion at the G ow Ranch.

6. Mctor Medina was stopped by a group of strikers and was asked
to sign an authorization card. ne of the strikers pulled his sleeve but not
in a manner which would result in Medina being forcibly renoved fromthe
tractor. Medina refused to sign the card and after a short period was able to
| eave the area, continue working and finish his work for that day. David
Mllarino was not present at any tine during the incident involving Mdina,
nor was any UFWorgani zer or agent present during this incident. | credit
Medina' s testinony that no | abor contractor or supervisor cane to his
assistance during this incident. No other agricultural enpl oyees aside from
the group wtnessed this event. S nce Medina' s declaration did not nention

his being touched, | find
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that any touching nentioned in his testinony was of an i nsubstantial and
nont hreatening nature. | find that Medina was not subjected to any physi cal
violence or threats of physical violence and at nost he was pressured to sign
an aut hori zati on card which he refused to sign. | do not believe that he was
detained for the period of tine to which he testified. | do not find that
this incident created an atnosphere of fear or coercion at the G ow Ranch.

7. The incident involving Antoni o Abarca invol ved strikers and
pi cketers but no UFWorgani zers or agents. Though he was grabbed, he was not
hit, he did not report the natter to the police, and the incident occurred
very rapidly. Abarca and the other three passengers conpl eted the harvest
season and were not deterred from canpai gning or otherw se participating in
the election. Sheriffs and security guards were present nearby, yet they took
no action against the strikers. Though not to be condoned, | find that this
incident did not create an at nosphere of fear or coercion.

8. The non-specific testinony of Haul Giego Garcia coul d not
support a finding of any picket |ine violence or coercion.

9. The incident involving a tractor driver described by Luis
Abarca was not the sane incident involving Mictor Medina. | find that
Mllarino did not threaten any tractor driver with deportation for not signing
an aut hori zation card.

10. | credit MlIlarino' s testinony over that of Gsono and find

that Millarino advised the 17 passengers in sorio's
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van about the benefits of being in a union and that they voluntarily
si gned aut hori zati on cards.
c. Danbrosia Ranch

The only Enpl oyer witness called was Haul Giego Garcia. | have
di scussed supra ny analysis of his testinony and | note here that his
testinony regarding the Danbrosia Ranch fails to establish picket |ine
msconduct resulting in the creation of an atnosphere of fear and/or coercion
at the Danbrosia Ranch. (Tr. 1V 37.)
3. Threats Related to S gning Cards
a. Qow Ranch

The Enpl oyer called 11 wtnesses. The Enpl oyer contended that a
nunber of workers were threatened wth deportation if they did not sign Union
authori zation cards and that sone workers were told in a coercive rmanner that
they had to sign authorization cards in order to work at the Ranch. The UFW
called MIlarino to deny threatening any tractor driver or the 16 workers who
resided with and received rides to and fromwork with Serafin Gsorio.
According to the Lhion, no threats were nade regardi ng deportation and no
Lhion official or supporter told workers that they needed to sign an
authorization card in order to be able to work.

Mictor Medina' s testinony concerning the incident where a group
all egedly stopped his tractor, has been di scussed supra.

Arturo CGastaneda testified that after his crew noved fromthe
Danbrosi a Ranch to the G ow Ranch sonme of the pickers were asked to sign

cards wthout expl anations as to what they
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were signing. He testified that a swanper nanmed Mke Hores told himthat he
signed a "registration card" because he did not want to lose his job. This
testinony regarding Flores is uncorroborated hearsay, and | note that Hores
was not called to testify at the hearing. (Tr. 111:164.) Castaneda failed to
identify any of the persons who asked nenbers of his crewto sign cards.
There is no evidence in the record that these peopl e were UPWor gani zers or
agent s.

Raul Giego Garcia s testinony was too vague and
i nsubstantial to support a finding that any specific workers were intimdated
or coerced by the actions of unidentified strikers requesting that the peopl e
crossing the picket line sign authorization cards. (See Tr. |1V 34-36,42.)

| have already reviewed Luis Abarca s testinony regarding a tractor
driver whomhe alleges was threatened by Millarino if he did not sign a paper.
Hs testinony was confused and unreliabl e.

Antoni o Abarca' s testinony about the picket |ine incident when his
shoul der was grabbed as his car was passi ng through the picket |ine has been

di scussed supra. During this incident, he testified that an unidentified

person fromthe ULhion asked himto sign a card for the Union. Abarca did not
sign the card. (Tr. 1V 101.)

There was no testinony that Ncolas Trujillo was threat ened,

intimdated, or unable to enter work. (Tr. |V 122-123.)
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Teresa Ramrez Zanudio testified that no one asked her to sign
an authori zation card. (Tr. V:10.)

Serafin Gsorio's testinony was very confused. Initially Gorio
testified that MIlarino, Fllamon Vargas and Al fredo Cepeda told himand the
16 workers living wth him(and who he drove to and fromwork) that if they
didn't sign authorization cards that they (MIlarino, Vargas and Gepeda) woul d
report them"to the immgration.” (Tr. V:36,37.) Later Gsorio testified that
M llarino was not present when threats about the immgration authorities were
made. (Tr. V- 44-45)%

Gsorio did not renenber the first day that Mllarino

cane to his house, but it was in the afternoon. 2 He cane by

hinself. The 16 workers were present. (Tr. V:43.) During this visit,
Mllarino asked themto sign cards and told themthat they had to sign the
cards to be able to enter work. The next norning F Il amon Vargas and A fredo
CGepeda told Gsorio and the 16 workers in the field that if they did not sign
the cards they would be reported to Immgration. (Tr. V:44.)

n his second visit Mllarino asked about the van driven by Gsorio

and whet her Gsorio was charging the 16 workers for rides

|9/Snce it appeared to ne that at the begi nning of his direct examnation
Gsorio was confusing the various visits nmade by MIlarino, Gepeda and Vargas,
I requested that Enpl oyer's counsel ask the wtness about each of these three
I ndi vidual s separately. (Tr. V:37,42)

20/1 note that during Gsorio's testinony there was a transl ation probl em

regarding the word "Mvir". Initially the interpreter translated it as
meani ng "drinking". The interpreter [ater corrected the error and the record
should reflect that "vivir" nmeans living. | have nade the adjustnent in ny

review of Gsorio's testinony.
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to and fromthe G ow Ranch. According to Gsorio, MIlarino grabbed Gsori o and
said that Gsorio was the one who was telling the workers not to sign the
cards. sorio testified that the 16 workers were present when Villarino
grabbed his left sleeve. A this point Gorio's famly cane out and asked
what was happening. Mllarino then left Gsorio' s hone. (Tr. V:45-47.)

Gsorio testified that it was on a subsequent day, (he coul d not
renenber whi ch day) that Vargas and Gepeda stopped his van at the G ow Ranch,
opened the doors to the van and began tal king to the workers inside asking
themto sign cards. Mllarino al so was present. Wen Gsorio was talking wth
Mllarino, 7 or 8 stickers were placed on the painted portion of Gsorio' s van.

Millarino credibly denied grabbing Gsorio by the shoul der (his

testinony wll be discussed infra), and | find that Mllarino did not grab

Gsori o' s shoul der.

Gsorio testified that Fllanmon Vargas came to his hone four tines
after the strike began. The first visit occurred about 7:00 in the eveni ng
(Gsorio did not knowthe date). Vargas was acconpani ed by an unidentified
boy. Vargas said to bring the peopl e together so that they coul d sign the
card. The 16 workers told Gsorio they did not want to sign the card since
they wanted to work. Vargas then told workers that if they did not sign they
woul d not be allowed to enter to work. (Tr. V:52.) Gsorio testified that it
was because of these renarks by Vargas that Gsorio went to work so early.

(Tr. V:52.) This explanation is inconsistent wth Gorio' s initial

expl anation that they arrived early to avoid the immgrati on authorities.
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Wien asked how Gsori o understood that Vargas coul d
prevent Gsorio and the 16 workers fromentering work if they didn't have
cards, Gsorio testified "That's -- that's what | don't know He says that we
have to have this--we have to have this card to work." (Tr. V.53.) Thereis
no evi dence that Gsorio or the 16 workers reasonably bel i eved that they coul d
not work wthout the cards. (Tr. V.76.) Wen asked if Gsorio knew what a
picketer is, Gorio testified "No. 1've never beenin a union.” (Tr. V:53.)
| find this testinony inprobable and it further underscores the | ack of
reliability of nost of Gsorio's testinmny.gy

During Vargas' second visit, Vargas told Gsorio that it was better
for Gsorio to tell everyone to sign because if not everyone was going to go to
Mexi co. This second conversation between Vargas and Gsorio took place at a
store and ot her workers were not present.

n his third and fourth visits, Vargas agai n asked the people to
sign cards. The people did not want to sign cards, so Vargas left. (Tr.
V:56-57.) Mllarino was not present during any of these four visits.

Gsori0's testinony regarding Vargas' four visits and
the bl ocki ng of his van which occurred the day follow ng the fourth visit is
consistent wth Mllarino's testinony that the 17 workers in Gsorio's van

signed aut horization cards on Friday, Qctober 29.

21/Tr. V.54 beginning at line 5 through line 14, gives an exanpl e of the non-
responsi ve, confused and internal ly inconsistent answers whi ch Gsorio
frequently gave.
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Millarino testified that he visited Gorio's hone on Saturday and Sunday
foll ow ng the signing of signature cards.

Gsorio testified that Alfredo Gepeda visited his hone three tines.
During the first visit which occurred on the first day of the strike at about
5:00 or 6:00 p.m, Gepeda was acconpanied by his wife. Gsorio testified that
Gepeda’' s wife is the sister of Gsorio's wfe. (Tr. V:77.) Mllarino was not
present during any of Cepeda's visits. Al 16 workers were present. Cepeda
told the people to sign the card and accused Gsorio of telling the peopl e not
tosign. (Tr. V:58-59.) There is noindication of any threats or coercive
conduct by Gepeda.

Gepeda and his wife cane to Gsorio' s house the next day after work
There is no evidence that Gepeda threatened or coerced workers. (Tr. V:63.).

Gsorio testified that during his third visit, Gepeda said that if
Gsorio did not sign the card that they woul d not be gi ven work since only the
peopl e fromthe Lhion were going to pick. According to Gsorio, the people
"said no." (Tr. \V:65.)

Gsorio' s testinony regarding the three visits by Cepeda did not
refl ect coercive or threatening conduct by Gepeda. Nor was any evi dence
i ntroduced that Gepeda was anything other than a striker.

Gsorio testified that neither Vargas nor Cepeda ever grabbed

Gsorio. The only tine Gsorio was grabbed was the one
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tine when Millarino all egedly grabbed hima coupl e of days before the voting
occurred. (Tr. V:64. )2—Z

Areviewof Gsorio's declaration indicates that no nention is nade
of David Mllarino having touched him Gsorio' s declaration al so appears to
indicate that Mllarino visited Gsori0o's honme on Sunday, Gctober 31 and t hat
Mllarino was attenpting to get Gsorio to sign a card rather than the 16
workers who lived with Gsorio. This is consistent wth Villarino' s testinony
that the 16 workers had signed authorization cards on Friday, Qctober 29 and
that Mllarino' s effort to have Gsorio sign was directed towards recruiting
himas a uni on nenber thereby naking it easier to obtain the votes of these 16
workers. @sorio's declaration seens to confirmthat the 16 workers apparently
signed the authorization cards on Friday, Qctober 29.

| didnot find Gsorio to be a credible wtness. Hs
ability to renenber and recall was not good. Gsorio was frequently non-
responsive in his answers, and | had to remind himto answer responsively (see
Tr. V:38). Hs testinony regardi ng the grabbing of the shoul der by M Ilarino
was not contained in his original declaration. In short, Gsorio was unable to
recount in a straightforward and cohesi ve nanner the events about which he
testified.

Jesse Garcia's testinony did not establish any coercive conduct or

an at nosphere of fear or coercion at the Gow Ranch. (Tr. M :5-6.)

22/ The timng of this visit is consistent wth Mllarino' s testinony that
he visited Gsorio's house on Saturday and Sunday before the el ection.
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Gonzal o Damen' s testinony regardi ng the incident when he was a
passenger in Antonio Abarca' s car has been di scussed supra.

Pascual Mendoza testified that on Qctober 26 or

Qctober 27 at 5:00 p.m Mllarino and 50 persons entered the field to talk to
wor kers who were conpl eting their work and | eaving. Ohe nenber of the group
that acconpanied Ml arino used profanity to one of the pickers.

Approxi matel y 100 workers were addressed by MIlarino and the group of 50 who
acconpani ed himinto the field. Mndoza gave vague testinony about three or
four of the workers being "grabbed' and asked to sign a card. (Tr. M:102-
103.) Mendoza did not testify that there were any threats or other coercive
conduct regarding this neeting.

The WFWcalled David MIlarino as its only wtness. MIlarino
testified that he took access to the G ow Ranch and spoke with tractor drivers
on two occasions. The first was on Friday, Gctober 29 when he entered the
Ranch at the lunch hour wth two (berti workers. Wen he net with the
unidentified tractor driver, Mllarino was by hinself. MIllarino began the
conversation by introducing hinself and nentioning that there would be an
election. He told the tractor driver about the wage increase obtai ned by the
Lhion at the (herti Ranches. He explained that the el ection woul d be by
secret ballot. The tractor, driver renained on his tractor during the
conversation. (Tr. MI11:113-114.)

The tractor driver asked M|l arino whether the workers woul d be

fired if the Lhion cane in, and Millarino responded t hat
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the workers woul d not be fired and that the workers who went on strike on
Tuesday and Veédnesday fromhis crew had returned to work and had not been
fired. (Tr. MI11:114.)

The tractor driver asked whether the Unhion allowed undocurnent ed
workers as nenbers, and M Ilarino explained that the ngjority of the Lhion's
nenbers are undocunented workers. (Tr. M11:114.) Mllarino patted the
tractor driver on the shoul der when he shook his hand so that the tractor
driver would feel conmiortable in MIlarino's presence. (Tr. MI1:115.)
Mllarino credibly denied threatening this tractor driver wth deportati on.
(Tr. MI1:115.)

Mllarino testified that the seond tine he spoke with a tractor
driver was on Novenber 1 after work at about 4:30 p.m During access which he
took earlier that day, he had called for an after-work neeting. During the
neeting, a tractor driver drove a tractor and trailer through the mddl e of
the group. The driver stopped his nachine but |eft the engine running which
pronpted Millarino to ask the tractor driver to turn off the notor. The
tractor driver conplied and turned off the notor. Mllarino recalled in
specific detail the contents of the speech he gave to the 50 or 60 workers
present at the neeting. M llarino testified that deportati on was not brought
up at this neeting. He testified that two or three peopl e approached t he
tractor driver, but Millarino denied naking or hearing any threats. He also
deni ed observing anyone trying to pull the tractor driver off the tractor or

anyone touching the tractor driver. (Tr. M11:116-121.)
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He testified that Luis Abarca was around the area where he was
nmaki ng his speech and that Abarca refused to leave the area. (Tr. MI1I:121-
122.)

Mllarino testified that he visited the hone of
Serafin Gsorio twce. The first visit was on Saturday, Qctober 30 at 5:00
p.m Gsorio and seven or eight of the workers who lived wth Gsorio were
present. Mllarino testified that he shook Gsorio' s hand and patted hi mon
t he shoul der when he shook his hand. MIllarino credibly related in detail the
contents of his explanation about the Unhion and why it was inportant to wn
the election. He explained howthe UFWhel ped to protect undocunented workers
agai nst deportation. He also testified that he asked the workers how much
they paid to Gsorio to ride back and forth to work. Mllarino testified that
the workers told himthey paid $3.50 per day at which point Gsorio responded
that the van bel onged to "all of us." Wen MIlarino asked Gsori o under whose
nane the van was regi stered, Gsorio answered that the van was registered in
his nane. Mllarino then told the workers that Gsorio was lying to themif
Gsorio told themthat all of themwere the owners of the van. (Tr. MI1I:127-
130.) Mllarino credibly denied threatening the workers wth deportati on.
(Tr. MI1:129-130.)

The second visit to Gsorio' s hone occurred the fol | ow ng eveni ng,
Sunday, Cctober 31. He arrived at around 7:00 p.m and spoke w th 15 workers.
Gsori o was not present when he arrived. Mllarino testified that he expl ai ned
to the workers the voting procedures and the secret ballot. The workers had
their union I.D cards. (Tr. MI1:130-132.)
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A half hour after he arrived at Gsorio's hone, Gsorio cane into the
house. Gsorio rudely asked what M|larino was doing in his house. Mllarino
responded that he had been invited by the workers. Gsorio told MIlarino that
Gsorio was going to go into his roomand that when he came out Ml arino had
better be out of the house. At this point Mllarino asked the workers whet her
he shoul d | eave or stay and the workers told himit would be better if he
left. Mllarino then left. (Tr. MI1:132-133.)

Millarino denied that he threatened the workers wth deportation
during this Sunday night neeting. He testified that he did not shake Gsorio' s
hand or ot herwi se touch himduring the Sunday visit. Mllarino deni ed
grabbing Gsorio at any tine. (Tr. MI1:132-134.)

| find MIlarino' s testinony regarding his conversations wth the
wor kers on Sunday evening to be consistent with his testinony that workers had
signed authorization cards in the Gow Ranch fields on Friday, Qctober 29. |
further find that Mllarino was attenpting during the two neetings at Gsorio's
house to persuade the workers to vote for the Unhion rather than having them
sign cards.

Millarino testified that he asked Maria Gepeda, Gsorio's sister-in-
law, to speak to Gsorio and talk up the Uhion as nuch as she could. (Tr.
MI11:134.) Mllarino denied asking Fllanon Vargas to visit Gsorio at his
hone or el sewhere. (Tr. M11:134.)

Mllarino testified that he had spoken wth Gsorio at the G ow

Ranch on Friday afternoon while Gsorio was | eaving the
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Ranch with 16 workers in his van. This incident has been di scussed supra. It
was at this tine that MIlarino and uni on supporters obtai ned the signatures
of the 16 workers. (Tr. M11:136-140.)

Mllarino testified wthout contradiction that he net Gsorio again
on Monday afternoon at 4:00 when Gsorio was exiting the Gow Ranch. He saw
Gsori 0's van approaching, and he signal ed Gsorio to pull over. Gsorio pulled
the van over, and M| larino parked behind him MIlarino approached Gsorio
and apol ogi zed for any inconveni ence that MIlarino caused on Sunday. Gsorio
told MIlarino it was "okay" and that Mllarino should not worry about it but
shoul d check with Gsorio the next tine.

(Tr. M11:134-135.) Mllarino testified that the reason he stopped Gsorio's
van was to show that the Uhion was reasonable. Mllarino testified that there
were from18 to 20 workers in the van and that these workers heard Mllarino' s
apol ogy to Gsori o.

(n cross-examnation M|l larino testified in regard to the first
tractor driver that three or four other workers acconpanied himinto the Gow
Ranch at about noon. This testinony differed somewhat fromhis testinony on
direct when he stated that two workers acconpani ed hi mduring the | unch
period. He denied handing the tractor driver an authorization card, and |
note that he was | ooking at the Enpl oyer's counsel directly when answering his
guesti on.

Wien asked on cross-exam nati on about the second tractor driver,
Millarino described in detail the |location and subject of the neeting wth the
50 to 60 workers. Mllarino prepared a diagramadmtted i nto evi dence as
EX 10 which clearly indicated
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how the tractor driver entered into the circle of workers. Mllarino
testified that no one was bl ocking the tractor driver and Millarino's recal
of detail was good as manifested by his nenory of the tractor and trailer rig
and the details of the incident. The Enployer failed to neet its burden of
proving that Mllarino was invol ved in the incident described by M ctor

Medi na.

Mllarino's recall of the details of his two visits to Gsorio's
house was nore inpressive than Gsorio's inability to coherently recall the
days and events related to MIlarino's visit. Mllarino's testinony on cross-
examnation about his effort to obtain Gsorio' s signature on an authorization
card shortly before the election is logical given MIlarino' s unrebutted
expl anation that when you deal wth workers who are fromQaxaca general |y you
need to persuade their leader first. (Tr. MI11:207-213.)

Mllarino testified in the sane nanner on
cross-examnation as he did on direct. He testified in a rather |owkey
nmanner, his voice was firm he took tine to try to recall what occurred and it
appeared that he nade an effort to tell the truth.

Based on all the above testinony and evidence, and in addition to
ny previous finding, | find the follow ng facts related to threats regardi ng
the signing of authorization cards at the G ow Ranch:

1. Mctor Medina was not threatened wth deportation. In any
event, there's no evidence indicating that a UPWorgani zer or agent nade any

such threat. Medina was asked to sign an
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aut hori zation card by nenbers of the group of 20 striking Cberti workers, but
he did not sign the card and was not pulled off his tractor. Eventually he
was able to conplete his work that day and he was abl e to finish the harvest.
He was not deterred fromparticipating in the canpai gning or el ection process
by the events of Cctober 29.

2. The events described by Arturo Castaneda do not support a
finding of an atnosphere of fear or coercion.

3. The events described by Haul Giego Garcia do not support a
finding of an atnosphere of fear or coercion.

4. The events described by Luis Abarca do not support a finding of
an atnosphere of fear or coercion. | find that the incident described by
Abarca did not involve Victor Medina. | discredit nuch of Luis Abarca' s
testinony and do not believe that the events he described i nvol ving a tractor
driver actually occurred.

5. Antoni o Abarca was asked to sign an authorization card by a
pi cketer at the Gow Ranch. He refused to sign, his shoul der was grabbed,
he was not hit and he accel erated his car and was successful in driving
into the Ranch in full view of a nunber of security guards and deputy
sheriffs. Hs frequently confused testinony conmbined wth his desire "to
tell a story" has led ne to discredit nuch of his testinony. | find that
the events described by Antoni o Abarca conbi ned with the testinony of
Gonzal o Damen do not rise to the level of creating an atnnosphere of fear

and coercion at the G ow Ranch.
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6. The events described by Ncolas Trujillo did not constitute
an at nosphere of fear or coercion.

7. The 16 workers who drove to work wth Gsorio and |ived at
Gsorio's house voluntarily signed authorization cards on Friday, Cctober 29.
Gsorio never signed an authorization card, and | find that he was not
threatened or coerced by David MIlarino. | credit Mllarino's specific and
direct testinmony. Neither Gsorio nor his famly nor the 16 workers who |ived
wth Gsorio were coerced or intimdated by Ml arino, Gepeda or Vargas, nor
were they deterred fromparticipating in the el ection process or from
canpai gni ng by any of the conduct found to have occurred during the strike. |
specifically find that none of these workers were threatened wth deportation
by Villarino, Cepeda, Vargas or anyone el se.

8. The incidents described by Jesse Garcia did not constitute
an at nosphere of fear or coercion.

9. Pascual Mendoza' s testinony was too unspecific to support a
finding of an atnosphere of fear or coercion,

b. Danbrosi a Ranch

The only Enpl oyer wtness called was Arturo Cast aneda, who
presented weak and unreliable evidence in support of alleged threats rel ated
to the signing of cards nade at the Danbrosia Ranch. (Tr. [11:154-158.)

c. K snet Ranch

Raul Garcia, ., the first of two wtnesses, testified that sone
tine between ttober 25 and Qctober 27 during the stike he was approached at

about 3:00 p.m and asked to sign an
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aut hori zation card. Apparently three nmen approached hi mwhen he was in the
conpany of two of his sons. (Tr. M:26-27.) | note that his two sons who
testified are large nen. Garcia testified that one of the three nen who
appr oached hi mwas the son-in-1aw of Gesar Chavez, David MIlarino. He
testified that MIlarino cussed at himas MIlarino left the field. (Tr.
M:29.) Garcia' s testinony provides scant evidence of any formof coercive
conduct. Hs testinony was difficult to understand. (Tr. M:24-27.)

Garcia testified that sone unidentified man cane up to himon an
unspeci fied day and asked himto sign a card for the Lhion. Grcia advi sed
the man that he did not want to sign and the nan was cussing at himand then
sone unidentified peopl e said they were going to break his truck. Garcia had
a poor recollection for the events which he testified about and he was not a
reliable wtness. | find that the event described by Garcia does not support
a finding of an atnosphere of fear or coercion at the Kisnet Ranch. (Tr.

M :24-25.)

San oerti testified that on Cctober 29 at 8:30 a.m at the Kisnet
Ranch URWor gani zer Mke Ybarra was bl ocking a road thus preventing workers
frompicking olives. (berti observed Ybarra gathering groups of workers
together and talking wth them (Tr. MI11:10-11.) Later that day Cberti
spoke with a group of 30 to 50 enpl oyees and sone of these unidentified
workers told himthat they were being coerced by the Lhion into signing "cards
to vote" (Tr. M1:13) and that they were told if they did not sign cards they

woul d not be permtted to cross the picket |ine.

-87-



(perti told the workers not to be intimdated by the Lhion and that the
workers did not have to sign cards in order to cone to work. (Tr. MI:118-
119.) There was at | east one deputy sheriff and security guards present that
day. | find this uncorroborated hearsay testinony by (herti to be too vague
to support a finding that any threats were nade.

4. Qher Alegations Regarding Atnosphere of Fear and Qoerci on

The Enpl oyer argues that several other incidents
contributed toward an at nosphere of fear and coercion.

Arturo Castaneda testified about a confrontation wth David
Millarino which occurred on el ection day. M larino chal |l enged the observer
(Aice Gastaneda) chosen by Castaneda since she was a bookkeeper. Mllarino
rai sed his voice, and noved his arns up and down. M llarino did not, however,
indicate that he mght hit Castaneda. (Tr. [111:167-169.) Fnally MIlarino
agreed to accept Alice as the observer. (Tr. I11:170.) Mllarinc continued
talking in a loud voice. GCastaneda told Villarino that there was no reason
why Millarino should get excited, and Mllarino allegedly asked Castaneda i f
he wanted to nmake sonething of it. Castaneda said no and at that point the 30
or 40 workers who were in the area began to laugh and "thought it was kind of
funny, | guess.” (Tr. 111:172.) It appears fromCastaneda' s own testi nony
that none of the workers took this incident very seriously and they were

certainly not coerced by the conduct of MIlarino.
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Luis Abarca clained that M| larino threatened Abarca
wth the | oss of Abarca s |abor contractor's license and the filing of a
lawsuit. According to Abarca, 15 to 20 unidentified workers at the G ow Ranch
observed and heard this threat two days before the election. (Tr. IV76-77.)
The 15 or 20 workers were approxi nately 20 feet anay fromwhere M|l arino nade
the threat to Abarca.

Abarca testified that he spoke wth the workers after the threat was
nade and the workers told himthat they were afraid because if they were to
vote against the Uhion his license mght be taken away. (Tr. IV:77-78.)

There is no evidence that these workers had any reason to believe that the
Lhi on woul d know how they voted. Abarca never identified any of these workers
even though apparently they were nenbers of his own crew

Abarca testified that he was sued by MIlarino sonetine after this
threat was nade. The parties stipulated that attorney Hlen Eggers is
representing various enpl oyees of (berti conpani es agai nst the oerti's and
| abor contractors, including Luis Abarca s conpany, for alleged m ni numwage
and overtine violations. It appeared that Eggers has the sane address as the
group of attorneys representing the UFW though according to Marcos Canacho,
Eggers is not representing the workers on behal f of the Uhited Farm Vérkers.
| note Abarca is a labor contractor and not an eligible voter.

| found that Abarca was not a very reliable wtness. S nce
Mllarino testified that his conversation wth Abarca regardi ng al | eged

violations of |aw by Abarca was not overheard
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by any worker witness and Mllarino inpressed ne as a nore reliabl e wtness
than was Abarca, | credit Mllarino' s testinony over that of Abarca and find
that whatever statenents or threats were nade by Villarino were not overheard
by any workers. | find that Abarca did not communicate this threat to any of
hi s wor ker s.

Raul Garcia, S. testified about a vague threat made to hi msoneti ne
on Cctober 26 or 27 by peopl e that he can not identify. He recalled that the
peopl e had a bl ack flag, that many peopl e were yelling at him and that these
peopl e nade threats regarding his truck. He also testified that sone
uni dentified persons threwolives at him apparently while he was in his
truck. (Tr. M:25-26.) It appears that these alleged threats occurred while
he was crossing the picket line. (Tr. M:30.)

There is no testinony that his truck was damaged or that he was hit
by the olives. (Tr. M:32.) Grcia s testinony was confused and vague. He
did not file a police report, nor did he tell anyone about the olive throw ng
incident or the threats regarding his truck. | have discredited much of his
testinony and find that the events did not occur. (Tr. 111:48.)

(perti also testified wth respect to all eged coercive
conduct at the pre-el ection conference which was held on Friday, Qctober 29. =

H invited 50 to 75 workers to attend the

2/ Though the conduct of the pre-election conference itself was not set for
hearing, | permtted (berti to testify regarding the pre-el ecti on conference
as it mght relate to an atnosphere of fear and coercion existing at the
Enpl oyer' s ranches before the el ection.
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pre-el ection conference, and he observed another 100 workers fromhi s ranches
whomhe did not invite.

(perti testified that MIlarino put on his "propaganda act" in front
of the workers. (Tr. M1:35.) Mllarino screaned "huel ga" and was doi ng his
"dancing on the floor, screaming 'huelga ." (Tr. M1:76.) (perti testified
that during the pre-election conference the sheriff's "SWAT." teamwas
called by the Madera Police Departnent. However, no arrests were nade and
there is no specific testinony that any of the workers present were
intimdated or coerced by actions of UFWorgani zers or anyone el se. (Tr.
M1:125.) (perti's testinony regarding workers telling himthat they were
frightened by this conduct is uncorroborated hearsay and does not support a
finding that in fact they were upset or coerced. perti testified that a
nunber of these workers were clapping their hands in unison wth David
Mllarino. This certainly does not suggest an atnosphere of fear and coercion
created by the UPW (Tr. MI: 124.) | find that the Epl oyer failed to
establish that there was any msconduct by the UFWor any of its organi zers or
agents whi ch coerced or tended to coerce (herti workers present at the pre-
el ecti on conf erence.

Mllarino testified that he had a conversation wth Luis Abarca on
Friday, Qctober 29 at 6:30 aam while Millarino was taki ng access at the G ow
Ranch. Nb one el se was present. He told Abarca that he had heard that Abarca
had been threatening people wth |oss of their jobs and deportation if they
voted for the Lhion. Mllarino warned Abarca that he would fil e charges

agai nst Abarca wth the state and take Abarca to court if Abarca
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continued to threaten the workers in any way. (Tr. MI11:125.) Abarca
responded that he didn't care since he had attorneys.

Mllarino testified that HIlen Eggers sued Abarca after his
conversation with Abarca. (Tr. MI11:200.) Mllarino testified that he
prepared a flyer that stated that a lawsuit for over 20 mllion had been
filed and the flyer listed Abarca's nane. (Tr. MI1:203.)

No worker wtnesses testified that they overheard this all eged
threat by Villarino to Abarca. Nor did any workers testify that they heard
about this threatened lawsuit. There is no evidence about the fear allegedy
felt by sonme workers other than the hearsay testinony of Abarca. | credit
Mllarino's version of this incident over that of Abarca.

| find that none of the other allegations involving an at nosphere
of fear and/or coercion discussed in this subsection 4, either taken
separately or considered cunul atively, resulted in an at nosphere of fear or
coercion at any of the Enpl oyer's ranches.

C Aleged Failure to Notify Enpl oyees it was Their Turn

to Vote After Having Tol d Said Enpl oyees Not to Vote Uhtil So
| nf or ned

1. Qow Ranch

The Enpl oyer call ed twel ve w tnesses and contended that Board
agents advi sed workers at the G ow Ranch that they should not vote until
advi sed by a Board agent that it was tine for themto vote. The Enpl oyer
contended that nany workers were di senfranchi sed because Board agents failed
to advise themon el ection day when it was their turn to vote. The UFWcal |l ed

t hree
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Board agents and asserted that the only tine that workers were told to return
tothe fields and that they would later be called to vote was on el ecti on day
at the G ow Ranch when 3 group of workers congregated by the polling area and
an unavoi dabl e del ay in the opening of the polls pronpted a decision by Board
agent Perez to have the workers return to the field and be called to vote
after the polls opened. The UWFWnai ntai ned that these workers were in fact
advi sed by Board agents when it was their turn to vote.

Adan Herrera testified (as did several other Enpl oyer w tnesses)
that two days prior to the el ection (which woul d be a Sunday when there was no
wor k) sone Board agents told himthat they would notify himon the day of the
el ection so that he could go "sign" (vote). (Tr. 1:96.) The Board agents
passed out papers to the group of workers but he did not receive one.

(Tr. 1:102-103.) He was unabl e to recall anything about the Board agents'
instructions except that they would | et the workers know when the workers
should "sign." Wen Herrera was asked what was to be signed, Herrera
testified that he did not understand what the Board agents neant. (Tr.
1:103.) As this was the only statenent nade by the Board agents on a day
prior to the election that Herrera could recall, | find that this wtness had
a selective nenory and that his testinony was unreliable. | had the distinct
inpression that this wtness had been coached regarding this issue. (Tr.
|:104.)

The sane Board agents returned to the QG ow Ranch on el ection

norning and said the same thing again. (Tr. 1:97.)
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The Board agents addressed about 100 workers in the field, speaking to themin
snal | groups. Herrera s group contai ned about ten workers. (Tr. 1:98.) He
waited for the ALRB agent to tell himwhen to vote. (Tr. 1:97.) He testified
that no one advi sed "us" when "we" were picking. Herrera testified that he
attenpted to go vote, but the polls had already closed by the tine he arri ved.
(Tr. 1:98.)

Though he testified that Board agents cane to talk to his crew on
election day at 9:00 or 10:00 in the norning, (Tr. |:105), the Noti ce and
Orection of Hection indicates that the voting hours at the G ow Ranch were
from6:00 in the norning until 9:00 in the norning. (Board agent Perez
confirnmed these hours.) This illustrates the poor nenory of this wtness.

(Tr. 1:105-106.)

Wien Herrera was asked on cross-examnation what tine he finally
attenpted to vote, Herrera' s answers were vague regardi ng where he went or
w th whom he spoke. (Tr. 1:115-116.)

Herrera testified that while he was in the field on el ecti on norni ng
everybody was yelling "let's go vote." (Tr. 1:121.) Herrera indicated that
t he peopl e who were shouting let's go vote voted before he tried to vote and
before the pol | s cl osed.

| find that Herrera had an opportunity to vote. He
was put on notice by Board agents that there woul d be an el ection, and he
heard his co-workers yelling "let's go vote" during the norning. | do not
credit his testinony that the reason he did not vote was because he was

waiting for Board agents to tell himthat it was tine to vote.
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Pedro Becerra testified that soneti ne before Novenber 2 a State
official advised a group of G ow Ranch workers rangi ng between 20 to 60 in
nunber that he was fromthe Sate and he gave each of the workers a paper in
Spani sh advi si ng when the voting woul d take pl ace and the | ocation of the

. . 24/
polling site.=

The Board agent told the workers that there woul d be voting
on Novenber 2, that on el ection day the workers shoul d work the sane as they
woul d on any other day, and that Board agents woul d notify the workers of the
hour they shoul d | eave work to go vote. (Tr. 11:118-119.)

The Board agent did not read the paper, but he sinply handed it out.
Becerra read the entire paper and he renenbered that the paper nentioned three
| ocations for voting, one of which was a school. | discredit part of
Becerra's testinony on the basis that he continued to testify that the Board
agent passed out papers containing the tine and pl ace of voting three or four
days prior to the election. (Tr. 11:120.) | find that the record clearly
establ i shes that the Notices and Drection of Hection which contained this
information were not distributed to the O ow Ranch workers until Novenber 1.
Snce |l have credited Ed Perez' testinony that he told G ow Ranch workers on
Friday, Qctober 29 that the el ecti on woul d occur on Novenber 2nd and that the
Nbtice and Direction of Hection was not distributed until Mnday, Novenber 1,

| find that Becerra' s testinony i s sonewhat

yBecerra was sonewhat confused as to the identity of the ALRB officials or
Board agents since he initially referred to themas "the people of the little
eagl " because they wore a sign which had a little eagle onit. (Tr. 11:114.)
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confused wth respect to when he received the Notice and D rection of

Hection. As wll be discussed infra, | also credit the testinony of Ed Perez

and Jenny D az that what was passed out on Friday, Qctober 29th was the ALRB
Gficial Notice (PX3), which states the rights and responsibilities of
farnworkers but does not contain the date or |location of the el ection.

Li ke Adan Herrera, Becerra was unable to recal |l anythi ng about what
the Board agent told the workers prior to the el ection except that "they woul d
notify us at the hour that we would go vote.” (Tr. 11:128.) | find that
Becerra di spl ayed a sel ective nenory regarding this incident, and I,
therefore, tend to discredit his testinony. | also find that if Becerra read
the Notice and Drection of Hection as he testified he did, he shoul d have
known that the voting was to occur at the G ow Ranch between 6:00 a.m and
9:00 am

Becerra testified that on el ection day no state agent cane to advi se
himof the tine he should vote, andt his was why he did not vote. (Tr.
[1:121.) Becerra could not describe the appearance of the ALRB official who
had nade this representation to himthree or four days before the el ection.
(Tr. 11:121.) The only other worker he knows did not vote that day was his
son, Jose Naranjo. (Tr. 11:121.) Though he and Naranjo work cl osel y
toget her, Becerra did not have any discussions wth Naranj o about whether or
not they were going to be notified. Nor did Becerra discuss wth any of his
co-workers whether or not it was his crews turn to vote. "V only sinply
waited to be notified." (Tr. 11:123.)
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Becerra testified on cross-examnation that he coul d have voted
at the Madison Henentary School that evening. (Tr. 11:125.) During his
testinony he rhetorical ly asked why shoul d he vote since there was no
voting site at the pl ace where he worked.

Wien asked whet her he becane concerned when no Board agent arrived,
he responded "M/ only concern is to work.™ (Tr. 11:131.) Becerra testified
that he was working for Roy Abarca at the tine of the el ection and that
nei ther Roy Abarca or any of the supervisors told himto vote on el ection day.
(Tr. 11:133.) | find Becerra's failure to ask other workers when it mght be
his turn to vote or at |east to attenpt to go to the polling site to be
inconsistent wth his earlier stated desire and concern about voti ng.

| find that he did recei ve and read a copy of the Notice and
Drection of Hection and was put on notice that there was a voting site at
the Madi son Henentary School. | find that he could have voted at the Madi son
Henentary School, but he chose not to do so for personal reasons.

Jose Naranjo testified that on the day before the
election a nan fromthe State cane and talked to the entire crew of over 100
workers. He does not recall what the State agent |ooked like. This Sate
agent (ALRB official) advised the workers in Spani sh that there woul d be
voting on the 2nd of Novenber and he gave out papers "to each and everyone" of
the workers, including Pedro Becerra. (Tr. 11:138-139,153.) Naranjo read the
paper and renenbered that the paper indicated that the voting woul d be on
Novenber 2nd.
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He testified that the Board agent told the workers that on el ection
day the workers woul d have to wait until the Board agent notified themto go
out to vote, because "there were going to be different places where there
woul d be voting, and that he woul d say when it was our turn.” (Tr. 11:139.) |
find this explanation to be unlikely since there's no evidence that there was
nore than one polling site at the G ow Ranch.

Naranjo testified that on el ection day a Board agent was present at
the edge of the field and said to go into work and that he would tell the
workers when it was tine to vote. (Tr. 11:139.) Naranjo's testinony is
consistent wth the testinony of Board agents Ed Perez and Carl os Bowker
(discussed infra).

The Board agent he saw on the norning of the election is the sane
Board agent that he had seen on a day prior to the el ecti on when he recei ved
the paper in Spani sh advising as to the tine and | ocation of the voting sites.
| find that this would be true if Naranjo's testinony about what occurred on a
day prior to the electionis interpreted as referring to Friday, Cctober 29
which is the day that Board agent Ed Perez distributed the Gfical Notice
(PX3). However, Board agent Perez was not at the G ow Ranch on Mnday,
Novenber 1. Rather it was Board agents Jenny D az and A bert Mestas who
distributed the Notices and Drection of Hection at the Qow Ranch. There is
no record evidence that Mestas was at the G ow Ranch on el ection day. This
di screpancy in dates casts sone shadow on the testinony of Naranjo.

Naranjo testified that no Board agents or anyone el se advi sed

himto go vote. Wen asked if he saw the Board agent
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cone in and tal k to anybody el se in the crew, Naranjo testified that he was
"way towards the center of the orchard, and I did not notice." (Tr. 11:140.)
He did not vote that day because "nobody notified nme to go out and vote." He
did not see any other workers fromhis crewvote that day. (Tr. I1:140.)
Wien asked if he talked with other workers in his crew regardi ng whether or
not they had voted, he responded "I only go to work, and | don't nake it a
habit of talking." (Tr. [1:140.) Naranjo was unable to identify any ot her
nenbers of his crewwho did not vote. Naranjo testified that he did not tal k
wth his father regarding what tine they were supposed to vote. Wen asked
whet her he becane concerned when the Board agent did not appear, Naranjo
testified that since the Board agent said he would notify us, "we just
continued working." (Tr. 11:155-156.) S nce Naranjo testified that he did
receive the Notice and Drection of Hection, | find that he was put on notice
as tothe tine that the polling sites would be open. | also find that he was
aware of the Madison Henentary School polling site.

Porfiro Sanchez Vargas testified that two days prior to the
el ecti on soneone advi sed 30 workers in his crewthat there woul d be voting on
the 2nd and that he woul d notify "us" when the voting woul d take pl ace.
Sanchez testified that he did not understand what "of the governnent” neant
when asked whether this was a governnent agent. (Tr. I1:161-162.) The nan
al so passed out "a little paper." Sanchez stated that he didn't read or pay
any attention to the paper except that the voting was going to be on the 2nd.
(Tr. 11:162.)
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Sanchez presented hinself to vote and "they" told himthat the
voting woul d not take place then and for the workers to continue worki ng and
that "they" would notify the workers when they could vote. (Tr. 11:163.)
Sanchez' testinony becane very confused at this point. For exanpl e, when
asked who had told him"they" woul d notify the workers, Sanchez responded
"That person who said that there was not going to be a vote after all that
day." (Tr. 11:164.) | therefore have given little weight to Sanchez'
testi nony.

Sanchez testified that he presented hinself to vote at about 10: 30
or 11:00 in the norning. Wen asked whet her he saw any tabl es or voting

boot hs nearby at the tine he was told to go into work, he answered "I didn't

see anything. | didn't see anything. They just said that there wasn't goi ng
to be any voting that day." (Tr. 11:164.) He testified that it was then that
"they" told himto go back to work. | find this testinony to be incredible

and unreliable. Sanchez testified that several workers were wth hi mwhen
they cane out of the field to attenpt to vote. He then estinated the nunber
to be 15, but he was unsure. Wen Enpl oyer's counsel attenpted to get a
description of the person who told Sanchez and the group of 15 that they coul d
not vote, Sanchez testified "I didn't see anything on him only the voi ce,
that there would not be any voting, that they woul d notify us when it woul d
be. And that was all." (Tr. 11:170-171.) | find that Sanchez did not testify
that it was a Board agent who allegedly told himand a group of approxi nately
15 persons that they could not vote. Hs testinony was too confused to permt
such a finding. (See Tr. 11:183.)

-100-



| find that Sanchez was advi sed by a Board agent that there woul d
be an el ection on Novenber 2nd at the O ow Ranch and that he was aware of the
hours of voting because he received the Notice and Drection of Hection. |
find that his failure to vote was not attributable to Board agent m sconduct.

Arturo Castaneda did not provide evidence to establish a failure of
Board agents to notify QGow Ranch workers when it was tine to vote.

Ernesto Garcia testified that about two days before the el ection a
Sate agent told himand other workers that there would be an el ection and
that "they" were going to advise us when to vote. He sawonly two Board
agents and they were both nen. Yet on cross-examnation he conceded that he
did not know what either a Sate official or Board agent was. (Tr. 1V:63.)
nly one of the Board agents spoke to him and this Board agent spoke wth
Garcia alone. (Tr. 1V:65.) | find this to be unlikely in light of other
testinony indicating that on Friday, Qctober 29, Bl Perez and Jenny D az
addressed a large group of workers at the G ow Ranch. Furthernore, the record
evi dence establ i shed that Board agent Jenny DO az, a worman, was present on
Qct ober 29 and Novenber 1 at the G ow Ranch, the two tines Board agents gave
noti ce of the election to @ ow Ranch workers.

He testified that on el ection day "we were waiting for themto
advi se us, and no one cane to advise us." (Tr. 1V:56.) He did not vote. He
testified, however, that an ALRB agent did cone on el ection day and advi se
sone of the workers. (Tr. IV:58.) Garcia also testified that his supervisor

or forenan
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(Pasquel Mendoza) asked himif he had voted and he responded that no one had
advised him He and 16 co-workers then attenpted to go vote, but the polls
had already closed. (Tr. 1V:59,72.)

He left the field to go vote at about 10:30 a.m along with Gabri el
Yni guez and Teresa Ramrez, the only two individuals he identified in the
group of 16. (Tr. IV:68.) Garcia testified that Gabriel did vote at the
Madi son H enentary School .

Garcia testified that on the day prior to the el ection sone of his
co-workers told himthat voting woul d occur from8:00 am to 9:00 am (Tr.
IVi71.) |, therefore, find that Garcia was on notice that there woul d be
voting at the O ow Ranch on the norning of Novenber 2nd.

Wen asked what he saw on the day of the el ecti on when he went out
to vote, Garcia responded "Wl |, when | left to vote, there wasn't very nany
peopl e there. They were already returning to work." (Tr. 1V:71.) He
testified that sone of his co-workers did vote. (Tr. IV.67.) This indicates
that Garcia' s co-workers had already voted by the tine he left the field to
attenpt to vote.

Garcia testified that his foreman Pascual told Garcia that he coul d
vote at the Madi son Henentary School, but since he was far away fromthe town
where the school is located, he did not go. (Tr. I\V.73.) Grciatestified
that Pascual told the other nenbers of his crewwho hadn't voted that they
could vote at the Madi son Henentary School. |, therefore, find that Garcia
and the renai ni ng crew nenbers who did not vote at the O ow Ranch site were

advi sed that they could vote at the Madi son
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Henentary School. This finding is consistent wth Garcia' s testinony
that his co-worker Gabriel voted at the Madi son H enentary School and
wth the testinony of several wtnesses that the Notice and D rection of
H ection was recei ved by @ ow Ranch wor kers.

Antoni o Abarca testified that when State agents arrived at the
orchard on el ection day, they told Abarca that there woul d be voting that day
and that nenbers of another crewwould vote first. Abarca then entered the
field and was told by a Board agent that the Board agents were going to cone
back and infformhimarid the workers when it was tine to vote. He testified
that they did not cone any tine that day. Abarca did not recall their nanes,
nor was he abl e to describe their physical appearance except to say that sone
of the nmen were tall and sone were short. (Tr. 1V:106-107.) Abarca estinated
that 15 to 20 workers were able to hear the Board agents nake this
representation about returning to the field to advise the workers when it was
tine to vote. Mich of his testinony during direct examnation on this point
was unclear. (See for exanple Tr. M1:109-111.}

(n cross-examnati on, however, he testified that he first spoke
w th Board agents when inside the field after he had begun working (Tr. |V
11-4) and that the Board agents were walking inside the field. As wll be
di scussed infra, Board agents Perez and Bowker testified that two Board agents
were wal king in the fields advising the workers fromeach of the tw crews

when it was their turn to vote. | credit the testinony of Perez and Bowker
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over that of Abarca, and | find that Board agents did address Abarca s crew
inside the field and told themto vote at that tine.

Abarca testified that he was in front of the entire crew narking
trees. (Tr. 1V:118.) | find that he nay have m sunderstood what Board
agents Bowker and Longoria were telling the workers or he may not have
heard t hem

It's not even clear that Abarca was an eligible voter. (Tr. 1V 118.)
In any event, when Abarca was asked whether he was interested in going to
vote, he responded "No." (Tr. 1V:119.) | find that Abarca was not interested
invoting and that his failure to vote was not attributable to any omssion or
m sconduct by Board agents.

N colas Trujillo testified that two days prior to the el ection he
saw State peopl e cone onto the G ow Ranch property. They told the workers
only that there would be voting in two days. No nore than 10 ot her workers
heard what the Sate workers said. Assumng that Trujillo was referring to
Board agents who cane onto the G ow Ranch on Friday, Gctober 29, | find
unlikely his version of the events in light of the testinony of Board agents
Perez and O az and that of other worker wtnesses that Board agents passed out
papers and di scussed other matters on that day.

Trujillo testified that on the day before the el ecti on Board agents
did pass out papers to him (Tr. 1V:128.) Snce Trujillo did not know how to
read, he put the paper in his pocket wthout reviewng it. The Board agents
didtell himthat there was going to be a voting site at the Ranch and there

woul d be a voting site at the Madi son H enentary School during the evening.
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(Tr. 1V:128-129.). He was unable to go to the School voting site since "we
don't have a car to go." (Tr. 1V:129.) In any event, | find that he was
advi sed of the tine and pl ace of the el ection.

Oh the norning of the election Sate people told about ten workers
that there was going to be an election but that the workers should go to work
and the Sate peopl e woul d advi se themwhen it was tine to vote. (Tr. IV
124.) Trujillo testified that the State people did cone into the field and
tell himwhen it was his turnto vote. (Tr. IV:125.) A that point the
Enpl oyer' s counsel attenpted to elicit the opposite answer. The w tness upon
bei ng re-examned testified that the Sate people did not cone into the field
and advise himwhen it was tine to vote. He testified that he did not vote
that day, though he did at sone point in the day attenpt to vote but was
unabl e to do so as the polling site had apparently closed. (Tr. |V:126-127.)
He al so testified he was working anay fromthe crew

Trujillo testified that when he attenpted to vote after the polls
had cl osed, he believes that a Board agent told hi mthat there was no nore
voting there and that he could vote at the School. (Tr. IV:135.) Trujillo
testified that it was about 1:00 p.m when he attenpted to vote and this
occurred after his foreman Pascual Mendoza had told himto try to vote. The
polls closed at 9:00 a.m

| find that Trujillo was notified on a day prior to the el ection
and on el ection day about his opportunity to vote. Pascual, his forenman, told
himafter the polls had closed that he could vote at the Henentary School in
Madera. (Tr. 1V:133.)
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In addition, Trujillo testified that strikers told himthat he coul d vote
at the Henentary School. He knew where the School was |ocated. (See Tr.
| V: 136- 137.)

Teresa Ramrez Zamdi o gave unreliable testinony and Enpl oyer' s
counsel had to recommence his direct examnation because of the confused
nature of her answers. (Tr. V:2.) FEven after Enployer's counsel recommenced
his direct examnation the wtness was still confused. For exanpl e, she
testified that she did not know which people were fromthe Sate and whi ch
ones were the workers who had voted. (Tr. V:6.)

Ramrez did testify that she heard four or five workers say on
el ection day that they didn't care about voting because they wanted to work
and did not want to have tine taken anway fromtheir work. (Tr. V:10.)

Gonzal o Damen testified that his first neeting with an ALRB agent
was wth Ed Perez at the G ow Ranch two days before the el ection. There were
two or three wonen Board agents with Perez. (Tr. M:57-58.) Perez inforned a
group of workers what day the el ecti on woul d occur, when it woul d be their
turn to vote and that Board agents would call themas it cane to be their turn
to vote. The two O ow Ranch crews (the Abarca crew and the Castaneda crew
consi sting of approximately 150 to 160 peopl e were present. (Tr. M :58, 69.)

Though he testified that Perez passed out to the workers BX 8, the
Spani sh transl ated version of the Notice and Drection of Hection, | find
that Board agents Jenny Daz and Al bert Mestas passed out the Notice and
Drection of Hection at the O ow Ranch

on the day prior to the el ection.
- 106-



Perez indicated to themthat there would be a polling site at the
Qow Ranch and an evening site at the Madi son Henentary School. Furthernore,
Damen testified that Perez told themthat workers could vote either at the
Qow Ranch or at the Madison Henentary School. (Tr. M:72.) Damen
estimated that Perez tal ked to the conbi ned crews for about 20 m nutes.

During that period, Perez read fromBX 8. Perez asked the group if there were
any questions, and there were a few questions, which Perez answered. No one
else fromthe Sate talked to the workers at this tine. (Tr. M:80.)

Danmen was one of the Enpl oyer el ection observers at the G ow Ranch.
He was situated behind the voting table, and he testified that before the
pol | s opened a -group of people were waiting to vote. Perez told these peopl e
to |l eave, and he advi sed themthat Board agents would call themto cone to
vote. He then testified "But, well, then he never did it -- they never did
it." (Tr. M:60-62.) Damen estinated that Perez advi sed about 20 people to
go into work and they would be called to vote later that norning. (Tr.

M :62.)

Damen' s understandi ng was that the Castaneda crew woul d vote first,
followed by the Abarca crew (Tr. M:73-74.) \Wen asked approxi natel y how
nmany workers voted, Damen testified that it was nore than 50 and | ess than
100. He also testified that workers fromboth the Castaneda and the Abarca
crews voted. (Tr. M:81,72-73.)

Wien the pol | s closed and after he had signed the seal on the

bal | ot box, Damen saw about 25 peopl e approach in an effort
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to vote. These workers were told by Board agents that the el ection was
already closed. Damien then went back to work. (Tr. M:63-64.)

Damen testified that the polling site opened at 9:00 a.m
This is wong as the polls opened at approximately 6:00 to 6:20 a.m (see
BX 8 and testinony of Ed Perez infra).

Damen testified that the polls closed between 11: 00 and 11:30. |
credit the testinony of Board agent Perez, corroborated by the Noti ce and
Drection of Hection, that the polls closed at about 9:00 a.m Wen the
polI's were closed, there were no workers waiting inline to vote. Damen
testified that there were sone workers "barely comng.” (Tr. M:82.) Wen
asked how nuch tine passed fromthe tine that the polls closed until the
workers cane to vote, Damen estinated five mnutes had passed. Damen
estimated that about 15 to 20 peopl e cane up to the polls after the polls
closed in an effort to vote. (Tr. M :82-83.) Before Damen advi sed Perez that
nore workers were coming, Danmien had al ready signed the seal on the ball ot
box. (Tr. M:83.)

| find that Damen’'s testinony clearly establishes that workers
fromboth the Abarca and Castaneda crews received notice fromBoard agents of
the tine and pl ace of voting at the G ow Ranch. Between 50 and 100 wor kers
voted fromthese two crews. Hs testinony al so hel ps to establish that the
Notice and Direction of Hection was distributed to and recei ved by workers
fromboth the Castaneda and Abarca crews. Though | credit portions of

Damen's testinony, | note that his nenory did not
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serve himwell wth respect to the opening and closing tines of the polls at
the Gow Ranch. This weakened sone of his testinony, particularly his
testinony relating to when Perez addressed the two G ow Ranch crews and what
Ed Perez told the nenbers of these crews. Damen's testinony hel ped to
establ i sh that workers fromboth crews at the G ow Ranch were advi sed of the
Madi son H enentary School voting site.

Pascual Mendoza, forenan for the Abarca crew and known as Nano or
Pascual , testified that on el ection day when workers arrived to the field, he
told "the people" to go vote before they entered the field so that they woul d
not lose time. An unidentified State agent told the workers to go to work and
that "they" were going to informthemwhen to vote. This was the sane Sate
agent that had addressed the workers two days earlier about the el ection.
(Tr. M:108-109.) Mendoza testified that he then got into line to vote but
was told by David MIlarino that he could not be in the voting area and woul d
have to | eave. Mendoza | eft the voting area and went to the edge of the field
where he renmai ned until sonetine between 10: 00 and 11: 00 a.m when a wor ker
fromanother crewtold himhe could enter the field. | find it inprobable
that Mendoza, a supervisor or forenman, would | eave the field in reliance upon
orders froma UFWorgani zer. Hs testinony is al so inconsistent with that of
Board agent Perez who testified that he had Enpl oyer and Uhi on representatives
| eave the quarantine area prior to opening the polls. | also find it unlikely
that he re-entered the fiel d because sone unidentified worker from anot her

crewtold himthat it was permssible for himto return to his crew
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Mendoza testified that when he returned to the field he began aski ng
the workers if they had gone to vote. He testified, "Miny said yes, and nany
had told ne that they had not been spoken to."™ (Tr. M:111-112.) Mendoza did
not identify any of the workers who told himthat they had not been spoken to
by Board agents.

Mendoza testified that he told these workers to vote "now" (Tr.
M:112.) These unidentified workers returned and told himthat "they" did not
| et themvote because the "tinme was over." He estinmated that "possibly 40
workers advi sed himthat they were not permtted to vote because the tine was
over. (Tr. M:112.)

Mendoza' s testinony corroborates that of Damen and Perez to the
extent that it hel ps to establish that workers at the Gow Ranch did vote. |
credit Mendoza' s testinony that Board agents did tell sone workers to return
totheir worksite and that they would be called later. | discredit Mendoza' s
testinony regarding Vil larino's presence after voting actually began. 1 find
that MIlarino left the polling site before any workers actual |y vot ed.
Mendoza is yet another Enpl oyer witness who testified that Board agent Perez
addressed a group of workers at the G ow Ranch two days prior to the el ection
which is a Sunday when no work was conduct ed.

San (perti's declaration (EX 6) indicated that the UPWand t he
Enpl oyer entered into a stipul ation to have the el ecti on conducted on Tuesday,
Novenber 2nd. | have found that this agreenent was nade known to Board agent

Perez and in reliance
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t hereon Perez advi sed workers at the G ow Ranch on Friday, Qctober 29 that the
el ection woul d be held on Novenber 2nd. | find that the Ewl oyer introduced
no evidence indicating that workers at the G ow Ranch were confused or led to
bel i eve by the events at the pre-election conference that the el ection woul d
not be held on Novenber 2. (Tr. MI1:41.)

In response to a question as to why (perti believed that the
rotation of observers was inportant to assuring a full voter turnout, he
answered that "that's why we have our observers, supposedly, at an el ection,
so our peopl e, our observers, can distinguish who is eligible to vote." (Tr.
MI1:46.) A nonent |ater, however, (berti shifted his testinony to indicate
that it was inportant for particular observers to be at particul ar Ranches in
order to "go into the field to get our people to come out and vote at those
particular sites at those particular tines." (Tr. MI1: 47.) | find that
t hough the Gonpany and the Lhion al so had obligations to notify workers of the
tinme and place of the election, the record evidence does not support a finding
that any changes in the plan covering which ALRB voting teans or whi ch GConpany
or Uhion observers were to be at a particular ranch had any effect regarding
whet her or not Board agents failed to tell certain enployees that it was their
turn to vote, after having told said enpl oyees not to vote until so inforned.

(perti testified that he drove three Board agents, including E
Perez, around the ranches and showed t hemwhere workers woul d be on Novenber
2nd. The ranches visited included the G ow Ranch and the Hone Ranch. (Tr.
M1:52-53.) This provides
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further evidence that the Enpl oyer was proceedi ng pursuant to the
assunption that the el ection woul d occur on Novenber 2nd. berti's
testinony al so supports ny finding that Board agents nade a reasonabl e and
effective effort to find out where various crews woul d be worki ng on
Novenber 2nd at the different Ranches including the G ow and Hone Ranches.

(perti testified that he learned that there woul d be a voting site
at the Madi son School sonetine in the afternoon of Novenber 2nd. (Tr.
M1:128.) Yet his declaration (EX6) states at page 15 that it wasn't until
the "eveni ng" of Novenber 1 that the Conpany | earned that there would be a
polling site at the Madi son Henentary School from5:00 p.m to 8:00 p. m
This is anindication that (oerti's recollection was not al ways highly
reliabl e.

Forner Board agent Jenny D az testified that at the tine of this
hearing she was working for the Departnent of Social Services and had not
worked for the ALRB since August of 1983. (Tr. MI1:51.) A the tine of the
el ection she was a Feld Examner and she had participated i n approxi nately
ten to fifteen el ections including sone very |arge el ections.

Daz testified that she and Ed Perez distributed at the G ow Ranch
on Friday, Cctober 29, the AARB Gficial Notice (PX3). She and Perez arrived
at the Qow Ranch sonetine in the norning. Perez talked to the workers after
Perez and O az together had assenbl ed all of the workers that were in the
orchard and passed out the ALRB Gficial Notice. Daz testified that she and

Perez advised the workers that an el ection petition had been
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filed, explained what the petition nmeant and told themthat the el ecti on woul d
be on a Tuesday. Furthernore, Daz testified that they advised the workers
that at a later tine Board agents would tell the workers exactly "where and at
what tine" the election would occur but that in any event the voting site
woul d be close to their worksite. (Tr. MI11:52-53.) D az testified that this
ALRB G ficial Notice was handed out to all the workers and there were "a | ot
of workers at the GowRanch." (Tr. MI11:63.) She estinated that she and
Perez were at the Qow Ranch at |least 30 mnutes that Friday norning. The
ALRB Gificial Notice which was passed out is both in Spani sh and English. She
and Perez al so answered questions fromthe workers.

She testified that it was the Abarca crew which was assenbl ed
for the presentation by Board agent Perez on Friday, Cctober 29.

Daz recalled that prior to gathering the workers, Perez talked to
the foreman and asked if he could assist in gathering all the workers. The
uni dentified foreman said "fine" and Perez and Daz along wth the foreman and
the foreman's hel pers call ed the peopl e out of the orchard and gat hered t hem
"towards the end on the dirt road.” (Tr. MIIl: 64.) Daz testified that the
group whi ch was gathered was a | arge group, nore than 50 people. (Tr.
MI11:65.) She identified the crew boss or |abor contractor as Abarca. She
also testified that she and Perez did not tell the workers what tine the
workers woul d vote at the Gow Ranch. (Tr. M11:70.) Daz testified, that it
was Ed Perez who had advi sed her beforehand that the el ection was going to
occur on Novenber 2nd.
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Oaz testified that on the day before the el ection she returned to
the Gow Ranch wth Board agent Beto (or A bert) Mestas, a Feld Examner wth
the Fresno Ofice at that tine. (Tr. MI11:56.) She and Mestas distri but ed
the Notice and Drection of Hection in Spanish (BX 8). Wen she arrived at
the Ranch, she and Mestas went fromtree to tree where the peopl e were pi cki ng
and distributed these notices to the workers. She al so pl aced copi es of these
Nbtices (BX 8) on vehicles that were parked on the dirt roadway al ong the
field. She and Mestas separated while they were distributing these Notices
and Drection of Hection in order to be able to cover the workers.

Wien she and Mestas were distributing BX 8 to each worker, she told
the workers that if they were unable to vote at the G ow Ranch they coul d vote
that evening at the Madi son Henentary School. (Tr. M1:58.) She testified
that Mestas did the sane thing to other nenbers of the Abarca crew

Wien asked whet her she at any tine on Novenber 1 indicated to
the workers that they were to renain in the field on el ection day until
Board agents cane to call themout, she credibly and unhesitatingly
responded "No, | didn't." (Tr. MI1:59.) Nor did the Eployer introduce
any specific evidence that Mestas nade such representati ons to workers.

She testified that she and Mestas gave the Notice and D rection of
Hection on Novenber 1 to all the workers she knewto be on the G ow Ranch
that day. (Tr. MI11:108-109.) She testified "V¢ walked all the rows where
there were peopl e there.” (Tr. MI1:110-111.) | find that D az and Mestas

nade a reasonabl e
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effort to distribute the Notice and Orection of Hection in English and
Spani sh on Novenber 1 to all the workers they saw at the G ow Ranch.

The Enpl oyer did not introduce any evidence about a | ack of notice
to workers at the Kisnet Ranch. (Tr. MI11:68-69.)

Ed Perez was the Board agent in charge of this election. Heis a
very experienced Board agent having served as a FHeld Examner for six years
and as a Regional Drector of the Fresno/Del ano Region for two years. He has
been invol ved in over 100 el ections and he has been in charge of nunerous
el ections. He was the Board agent in charge of two or three elections |arger
than the Cperti election. (Tr. 1X 38.)

Perez testified that prior to Novenber 2nd he
participated in giving notice of the election to Cherti workers at the G ow
Ranch as well as the Kisnet Ranch. O Friday, Gctober 29 he arrived late in
the norning at the G ow Ranch, and he notified the enpl oyees that an el ection
was going to take place the foll ow ng Tuesday, Novenber 2nd. (Tr. I1X3.) He
was aware of the agreenent between the parties to hold the el ection on
Novenber 2. (Tr. 1X41-42,60.) Perez testified wthout contradiction that he
had obtai ned an agreenent fromPhil (berti to gather the G ow Ranch workers
and address themas a group. Perez was acconpani ed during the norning of
Cct ober 29 by Board agent Jenny D az.

Wen he first arrived, Perez talked to | abor contractor Abarca, the
nman in charge at the Qow Ranch. (Tr. 11X 4.) Perez, Board agent D az, Abarca

and Abarca's forenan gat hered the workers
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outside of the olive grove. He addressed everyone working at the Ranch on
Friday, Qctober 29. Perez testified that he believed that the workers from
the Castaneda crew al so attended the gathering and heard his presentation.
This testinony is unrebutted and |, therefore, find that Perez did address the
Cast aneda crew and the Abarca crew on Friday, Qctober 29. He addressed nore
than 150 workers at that gathering. (Tr. 1X5.) | find that Abarca as an
agent of the Enpl oyer had an obligation on ctober 29 to advise Perez if there
were another crew that was not present wth Abarca' s crew Abarca did not
indicate that there were any other crews working in the field. (Tr. 1X 153.)
Perez testified that he stood on the bed of a pickup truck in order
that his voice would carry to all the workers. He identified PX3 (the ALRB
Gficial Notice) as the docunent which he and O az passed out to all the
workers. (Tr. 1X6.) Perez testified that the workers were all around the
pi ckup truck and that in his presentati on he paraphrased the rights set forth
inthe ALRB Oficial Notice. (Tr. IX7.) He advised the workers that he
woul d answer any of their questions regarding the upcomng el ection.
According to Perez there were questions, and Perez proceeded to give a brief
rundown on the voting process, including the type of identification required,
voting eligibility, and howthe voting takes place. Perez denied telling the
workers on Cctober 29 to stay in the field on election day until called out by
the Board agent or that they woul d vote crewby crew | credit this testinony
and | find that it is consistent wth the testinony of Board agent Jenny D az.

| further find that it is not
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specifically rebutted by credible testinony fromany other w tness.
(Tr. 1X 9.)

During a neeting wth Enpl oyer representatives Monday norning, Perez
told themthat the el ection would be held the next day, Tuesday. It was
decided at that neeting that a voting teamwoul d vote the G ow Ranch from 6: 00
to 9:00 am and the Hone Ranch from10:00 to 11:00 a.m (Tr. 1V:68.)

Fol | owi ng his Monday norning neeting, Perez had his staff type up
the Notice and Drection of Hection at the Fresno ALRB Gfice. It was there
that BX 3f and BX 8 were prepared and four to five hundred copi es were nade
thereof. He directed Board agents Jenny Daz and AL Mestas to distribute
these Notices at the Qow Hone and Kisnmet Ranches. Board agent Daz left the
Fresno fice at about 2:30 or 2:45 p.m to distribute these notices. Perez
testified that Board agents Jenny Oaz and Al bert Mestas were the only two
agents who were on those Ranches on Novenber 1. | find that Board agent Perez
did not distribute Notices or address workers at the G ow or Hone Ranches on
Novenber 1. Perez estinated that Board agent Daz arrived at the O ow Ranch
at about 3:00 p.m on Novenber 1.

He then tel ephoned Enpl oyer attorney Tom G ovacchini at around 3:00
p.m and told G ovacchini of the voting sites and voting tines for the G ow
Ranch, the Kismet Ranch, the Hone Ranch and the Madi son H enentary School .

(Tr. 1X12.)

Perez was in charge of the election sites at the G ow Ranch,
the Home Ranch and the Madi son H enentary School evening site. (Tr.
| X 14.)

-117-



Wien Perez arrived at the G ow Ranch voting site at 5:30 a m and
began setting up the polls and equi pnent, 50 potential voters were al ready
gathering at the polls. Based in part on this unrebutted testinony that
workers were congregating to vote at 5:30 am, | find that Board agents had
prior to election day provided G ow Ranch workers w th adequate notice of
where and when to vote on el ection day. This al so supports the testinony of
Board agents Perez and Daz that they did not advise workers on Friday to wait
to vote until called out by Board agents.

The voting was schedul ed to comnmence at 6:00 a.m, but sone i ssues
arose whi ch del ayed the openi ng of the polls.

Board agent Carl os Bowker suggested to Perez at about 6:00 a.m that
rather than having a group of workers massed by the voting site, Board agents
shoul d advi se the workers to begin working and that Board agents woul d then
call out the workers crewby-crew Perez agreed with this idea, and he
therefore instructed Bowker and the other Board agent who acconpani ed Bowker,
Jesus Longoria, to effectuate Bowker's recommendation. Perez testified that
Bowker and Longoria then spoke to the workers congregated and advi sed themto
start work and that the Board agents woul d call the workers out of the
orchards to vote a little later that norning. The workers returned to work.
(Tr. 1X16.)

Perez testified that Board agents Bowker and Longoria then
i npl enented the plan, went out into the orchards, called the workers out to

vote, and the workers did cone to vote. (Tr. 1X18.)
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Perez estinated that the G ow Ranch polling site opened at 6:20 a.m
and closed at 9:00 am He testified that approxi nately 100 workers voted at
this site. Wen the site closed at 9:00 a.m, no one was in line to vote, nor
was anyone in view who was attenpting to vote. Perez, therefore, told the
Board agents to put away the equi pnent and close the polls. Perez then
gat hered the observers fromthe Conpany and the Uhion and said that he was
going to seal the voting boxes.

A about 9:07 a.m and after the bal lot box was seal ed, Perez
testified that he saw five or six workers wal king up the Avenue and t hese
workers said that they wanted to vote. Qe of the workers asked Perez where
the Madi son Henentary School was | ocated and Perez tol d the worker the
|l ocation of this School and that they could vote there. Another of the
workers stated that he knew where the School was | ocated. Perez then
proceeded to the Home Ranch voting site and opened the polls there. (Tr.
| X: 20-22.)

Perez explained that to have permtted the five or six workers to
vote at that point in tine would have entail ed reassenbl i ng the voting booth
breaki ng the seal on the box, voting the workers, resealing the ballot box,
breaki ng down the voting booth and repacking it, and then departing for the
Hone Ranch. It was a ten mle drive fromthe O ow Ranch to the Hone Ranch.

S nce the Hone Ranch voting site was schedul ed to open at 10:00 a.m, | find
that Perez had a deadline to neet and he was reasonabl e in advising the five
or six workers that they could vote at the Madi son H enentary School and then

proceeding to the
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Hone Ranch to open the polling site there in a tinely fashion. (Tr.
| X 22.)

| credit Board agent Perez’ testinony that it was only prior to the
openi ng of the G ow Ranch polling site that Board agents Bowker and Longoria
advi sed workers who had been congregating there since 5:30 aam to return to
work and that the Board agents woul d then advi se themwhen to vote. | find
that after the polls opened no Board agent instructed any potential voter to
return to work and that those potential voters would be call ed back |ater.
(Tr. 1X118.)

Perez was in charge of the Madi son Henentary School voting site.
Approxi mately 15 to 20 workers voted at that site. Perez testified that he
recei ved assurances fromthe Regional Drector that radi o spots woul d be
pl ayed announci ng the evening voting site, including the Madi son H enentary
School site. (Tr. 1X 124-125.)

Perez testified that after he opened the polls at the G ow Ranch he
did not see any agents of the Uhion or the Enpl oyer in the quarantine area.
(Tr. 1X148.) This testinony is consistent wth that of David Mllarino, and
| credit this testinony over that of Pascual Mendoza.

The last wtness called by the UFWwas Board agent Carl os Bowker.
Bowker testified that he had been enpl oyed by the ALRB since ctober of 1975
as a Held Examner. (Tr. IX152.) He arrived at the G ow Ranch on el ection
day at around 5:30 am He observed a snall crowd of peopl e gat hered near the

polling site, so he suggested to Board agent Perez that the workers who
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were al ready congregating by the polling site be advised to go to work and
that they would then be called out to vote when the polls opened. Perez
agreed wth this suggestion. Bowker testified that he then told the workers
waiting inline to vote that the el ecti on was going to begi n soon, that the
workers should return to the fields, and that as soon as the Board agents had
the polling sites ready Bowker woul d come into the fields and notify themthat
it was tine to vote. (Tr. X 153.)

Bowker then proceeded to notify the workers that it was tine to
vote. He left the polling site at about 6:30 a.m and went first to the
Cast aneda crew since that crew was working the closest to the voting site.
Bowker was acconpani ed by Jesus Longoria. They drove into the field where the
Cast aneda crew was working. Both Bowker and Longoria got out of the car and
wal ked al ong the rows where the workers were picking. They each yelled for
the workers to cone down fromthe | adders and go vote. Bowker testified that
he promsed the workers that they woul d be voted quickly so that they coul d
return to work fast. (Tr. IX 153-155.) Bowker estinated that he was 30 to 40
feet apart fromLongoria as each wal ked down the rows. He and Longoria spent
about 15 mnutes wth the Castaneda crew encouraging themto go vote. After
he finished notifying the workers, he returned to the voting site to assi st
the other Board agents process the chal | enged bal | ot s.

Bowker testified that once he sawthat there were not nany
people left inline fromthe Castaneda crew he then went into the field to

notify Abarca's crewthat it was their turn
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to vote. He testified that the Abarca crew was | ocated on the sout hwest side
of the olive ranch. Longoria acconpani ed Bowker. Wien Bowker and Longoria
arrived to the field where the Abarca crew was working, Bowker and Longoria
wal ked through the field in such a way as to nake sure that every worker in
the crewwoul d hear that they were yelling that it was tine for the crewto
vote and vote as soon as possible. Wth respect to both the Castaneda and
Abar ca crews, Bowker testified and | find that he was able to hear Longoria
yelling that it was tine to vote. (Tr. IX 156.) Bowker testified that both he
and Longoria were talking to the crews in Spani sh.

After Bowker and Longoria notified the Abarca crew at the O ow
Ranch, Bowker testified that they returned to the el ection site and again
assi sted the other Board agents processing the challenged bal lots. (Tr.
| X: 157.)

At about 8:15 a.m Bowker and Longoria returned to the Castaneda crew
and notified the workers that they still had an opportunity to vote and that
the polls would be closing at 9:00 a.m After conpleting the second
notification effort to the Castaneda crew, he and Longoria returned to the
Abarca crewand did the sane thing. (Tr. 1X158.) | find that this testinony
by Bowker is basically unrebutted and that he and Longoria did notify the
workers in both the Castaneda and Abarca crews to vote on two different
occasions prior to the closing of the polls.

Bowker testified that there were approximately 80 to 100 peopl e
in each of the two crews. He estinated that the two crews were separated

by less than half a mle. He recalled that
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it was foggy and this was one reason he had to yell loudly to nake sure
that he notified all the workers. He testified he and Longoria got sore
throats fromyelling so nuch

Adan Herrera's testinony was confused and he denonstrated a poor
nenory. Hs answers were frequently vague and his testinony was general |y
unreliable (see for exanple Tr. 1:96). | also found that Pedro Becerra was
often a confused wtness and that he exhi bited a sel ective nenory with regard
to the content of what the Board agent told the group of workers prior to the
el ection. The testinony of Teresa Ramrez Zanudio was not reliable.
Enpl oyer’ s counsel had to try to rehabilitate her after she testified that she
had not spoken w th Enpl oyer's counsel (Tom Canpagne) the norni ng she
testified. (Tr. V:19-24.)

| found that the three Board agent w tnesses called by the Union
were general ly credible wtnesses. Jenny DO az naintai ned eye contact with the
questioner both on direct and cross-examnation and her answers were
responsive. She nade a good faith effort to recall the events about which she
testified, and her deneanor clearly indicated an honest wtness. She
denonstrated a good nenory for the contents of what she and Board agent Perez
told the workers at the G ow Ranch on Friday. Her testinony on cross was
general |y consistent wth her testinony on direct. | also found Board agent
Ed Perez to be an honest and straightforward wtness. H's denmeanor indicated
that he nmade an effort to recall and relate the truth. He was cal mduring

both his direct and cross-examnation and his answers were
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general |y responsive. He gave every indication of answering honestly
and forthrightly.

| find that Bowker manifested a good nenory and provi ded responsi ve
answers both on direct and cross-examnation. He is an experienced Board
agent having been with the Agency for approxinmately six to seven years prior
tothe (herti election. He nmanifested a good deneanor and | ooked directly at
the examner both during direct and cross-examnation. He appeared to be
telling the truth. | found himto be a credibl e w tness.

Based on all the above testinony and evidence, and in addition to
ny previous findings, | find the follow ng facts related to the all eged
failure of Board agents to notify enployees it was their turn to vote after
having tol d sai d enpl oyees not to vote until so inforned at the G ow Ranch:

1. Board agents Perez and D az advised all the workers at the O ow
Ranch on Friday, Qctober 29th that there woul d be an el ecti on on Novenber 2.
Neither Perez nor Daz told workers at that neeting to continue working until
notified by Board agents on el ection day.

2. Board agents Jenny D az and A bert Mestas distributed the ALRB
Nbtice and Drection of Hection to G ow Ranch workers on Monday, Novenber 1.
D az advised the workers that they could vote at the Madi son H enentary School
evening site if they so chose. | find that neither D az nor Mestas told
workers to remain in the fields on el ection day until called out by Board

agents to vote.
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3. Board agent Ed Perez in response to a recommendati on by Board
agent Carl os Bowker directed Bowker to advise workers waiting inline to vote
at about 6:00 a.m to returnto work and that the Board agents woul d advi se
the workers later in the norning when it was their turn to vote. Board agents
Bowker and Longoria so advi sed the workers waiting in line prior to the
opening of the election site, and the workers entered the fields to work.
Thereafter, Board agents Bowker and Longoria entered the fields and on two
separ at e occasi ons advi sed workers in the Castaneda crew and in the Abarca
crewthat it was tine to vote. Bowker and Longoria nade reasonabl e efforts to
assure that workers in these two crews woul d vote. No Board agent advi sed
workers during the period when the G ow Ranch polling site was open that they
coul d not vote.

4. Ater the polling site at the G ow Ranch was cl osed and t he
bal | ot box was seal ed, five or six G ow Ranch workers approached Board agent
Ed Perez and the observers and asked if they could vote. Because Board agent
Perez had to set up a polling site at the Hone Ranch by 10:00 a. m, Board
agent Perez advised these workers that they could vote at the Madi son
Henentary School polling site that evening. e of the workers acknow edged
that he knew where that site was | ocat ed.

5. | find that Board agents gave reasonabl e notice of the tine and
pl ace of the election to the O ow Ranch workers. | further find that the
Enpl oyer failed to prove that Board agents did not advise G ow Ranch workers
that it was their turn to vote after having told the workers to return to work

and await further notice fromBoard agents.
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C Hone Ranch

Anita D az, the daughter of |abor contractor Jesus D az, testified
that pursuant to the request of Ed Perez she advi sed 55 Home Ranch workers to
cone down fromtheir |adders and vote. (Tr. 1:66.) These workers did not vote
because B nel Rodriguez, who was follow ng her, told the workers not to
believe her and that it was not yet their turn to vote. (Tr. 1:67-69.) Daz
variousl y described Rodri guez as an organi zer or an observer. During her
cross-examnati on, she appeared nad and hostile, and she was not a cooperative
wtness. She testified that when she | eft the Hone Ranch after having
notified the workers, the voting had not yet begun. She testified she did not
see who did vote or who didn't vote. (Tr. 1:82.)

She testified that on the day foll ow ng the el ecti on she spoke to
about four or five unidentified workers who told her that they did not vote
because of the confusion caused by a UFWsynpat hi zer or because Board agents
did not call themout of the trees to vote. (Tr. 1:83-85.) Her testinony in
this regard was uncl ear and constituted uncorroborated hearsay, and |
discredit it.

Anita Daz was recalled to testify on the fourth day of the
hearing. She testified that while she was advi sing the workers to vote,
she heard Ernel Rodriguez telling these workers not to believe her and that
she was crazy. (Tr. 1V:3.)

O az told sonebody about Ernel Rodriguez' comments, but she does
not renenber who it was. She told this unidentified person to tell E Perez

about this incident. | find this testinony
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inprobable in light of her earlier testinony that she i mediately left the
field after advising the workers to go vote because "I was in quarantine."
(Tr. 1V:3.) Her explanation for not returning to the area to tell El Perez
about the alleged interference by B nel Rodriguez is not persuasive. (See Tr.
1V 3.)

Wen asked to whom Ernel Rodriguez was referring when Rodri guez
allegedly said that "sonmeone" was going to cone and tell the workers when it
was their turn to vote, Daz testified that she guessed Rodri guez was
referring to "people fromthe Sate." (Tr. IV:4.) Yet her declaration
admtted as EX 2 states that Rodriguez told the workers that they shoul d go
back to work and that |ater on they woul d be advi sed by "UFWrepresent ati ves"
when it was tine to go vote. This inconsistency further underm nes her
credibility.

Wien she was asked who Ernel Rodriguez was, she testified "he never
had worked with us before, until that day of the election, is when he started
working." (Tr. 1V:4.) Yet in her declaration (EX2) she declared that "he is
currently enpl oyed at the Home Ranch as a harvester but he did not work on
Novenber 2, 1982 because he had requested | eave to act as an observer at the
el ection on behal f of the UFW" This inconsistency serves to further
discredit her testinony.

Wien asked whet her she had personal know edge that B nel Rodriguez
was a UFWobserver at the el ection, she answered that she was told that he was

an observer. This is uncorroborated hearsay evidence.
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Oaz testified that she believed that peopl e on the | adders woul d
have fol l oned Ernel Rodriguez' instructions rather than her own even though
she is the daughter of a labor contractor. (Tr. I1\V:8.) | find this testinony
to be especially inprobable in light of her own testinony that the workers
usual |y do what she tells themto do. (Tr. 1\V.8.) She referred to herself as
a supervisor. (Tr. I\V:27.)

Throughout her testinony she was vague and exhi bited a poor
nenory. | find that her testinony is very unreliable.

George Medina testified that he was working during the strike at the
Hone Ranch and that two unidentified people (a nan and a wonan) cane to the
Ranch about two days before the election and told himnot to vote until he was
called out. These people did not say who they were or for whomthey worked.
(Tr. 111:88-89.) They did not pass out any pi eces of paper, nor did they cone
to the Hone Ranch on election day. (Tr. 111:89-90.) Medina clained that the
two persons nade this representation to 55 or 60 olive workers nearby. (Tr.
111:92.)

Medina testified that Anita Daz cane into the field on el ection day
and tol d everyone working to cone out and vote. (Tr. 111:95.) However, sone
unidentified nman foll oned Anita Daz and told the workers that D az was
telling lies. This nman had a UFWbutton and a bunper sticker. (Tr. I11:104-
106.) Medina incredibly testified that he paid attention to the nman because
the man had a UFWbutton. He further testified that he did not vote because
of what this nan said. | find this inprobable in light of his testinony that

he did not think Anita D az was crazy
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and that he viewed Anita Daz as the wife or daughter of the Hone Ranch | abor
contractor, Jesus Daz. (Tr. I11:125.) He also testified that the badge worn
by this man is the sane as the badges worn by other workers at the Hone Ranch
In summary, there is no basis to conclude that Medina reasonably relied on
what this nan said rather than on what Ms. Daz said. (Tr. I11:106.)

Medi na testified that he had seen this unidentified nan at the Hone
Ranch picking before the election. (Tr. 111:117.) This is inconsistent wth
M. Daz' testinony, but it is consistent wth her declaration (EX 2)

He estimated that he noticed approxinmately 20 or 30 who
failed to vote. | find that his estimate was specul ative and not
entitled to nuch weight. (Tr. I11:120.)

n cross-examnation Medina' s testinony indicated several
I naccuraci es. For exanple, Medina testified that Anita Oaz came to the grove
to notify the workers at 1: 00 or 2:00 in the afternoon which is inconsistent
wth her testinony and was a tine long after the polling site had cl osed.

(Tr. 111:122.)

| find that Medina was an unreliable wtness. He displayed a
poor and very selective nenory. (See Tr. 111:135.)

The UFWcal | ed Board agent Ed Perez as its first wtness. Perez
testified that after he set up the voting site at the Hone Ranch, he found
that he was about an eighth of a mle north of where the peopl e were worki ng.
He decided that this would be too far a distance for workers to wal k in order
to vote and that it mght inhibit sone workers fromvoting. He, therefore,

decided to change the voting site to a point close to where the
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peopl e were working. He set it up some 30 to 40 feet anay fromwhere a
crewwas picking. (Tr. 11X 24.)

After setting up the voting site, he tried to get observers for the
parties since there were none at that point. Perez spoke with Anita D az.
Perez testified, contrary to Daz' testinony, that when he spoke to Anita D az
he knew her status as the daughter of |abor contractor Jesus Daz. Perez
testified that he asked Anita Oaz to help himget people out to vote. He
recall ed that she hel ped in the sel ection of a Gonpany obser ver.

Perez observed Anita Daz go out and notify workers that it was tine
tovote. Herecalled that M. O az wal ked up to peopl e that were working on a
| adder and told themin a loud voice that it was tine to vote. Perez was al so
notifying workers at the tine he observed Anita Daz attenpting to get peopl e
to vote. Perez testified that he at no tine saw anyone behind or follow ng
Ms. Daz as she was attenpting to notify workers to cone and vote. (Tr.

I X 28.) Nor did Perez observe anyone instructing workers not to get down of f
their ladders and vote. (Tr. 1X29.) | credit Perez’ straightforward and
direct testinony rather than Ms. O az’ confused and inconsi stent testinony and
| find that no one followed behind M. D az telling workers not to vote.

Perez testified that he wal ked through the grove where the peopl e
were working, stopping at every other |adder and in a strong voi ce advi si ng
the person on top of the ladder that it was tine to vote. Perez testified
that he encouraged the workers to vote. Daz efforts to get workers to vote

occurred before
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the polls actually opened. He told Daz to leave the area prior to the polls
opening since it had been brought to his attention that she was a supervi sor.
(Tr. 1X30.) Thereafter, Perez hinself spoke to the workers that Anita D az
had al ready spoken to. (Tr. 1X 30.)

According to Perez’ unrebutted and credited testinony, workers were
telling himthat in the olives you have to pick in order to make noney and
they asked who was going to pay themif they wasted hal f an hour or an hour
voting. Perez estimated that a dozen workers so advised him (Tr. 1X 31.)
Perez responded to the workers’ concern by explaining that it was only through
a secret ballot election that the desire of the najority of the workers woul d
be known. (Tr. 1X31-32.) Perez testified wthout contradiction that he
advi sed the Hone Ranch workers that there was going to be an evening site and
that they' d be wel cone to vote at the evening site.

He testified that the workers he addressed were on the sout hern
portion of the Ranch arid that when he drove in he did not see anyone worki ng
on the northern portion of the Ranch. Perez testified w thout contradiction
that he asked M. Daz if these were all the workers that were working at the
Ranch and she responded that these were all the workers. (Tr. 1X34.) H
testified that he wal ked into the field up and down the three rows whi ch
stretch inalong line fromnorth to south. He was urging the workers in
these rows to vote. | find that the record evi dence establishes that Board
agent Perez nade a reasonabl e effort to notify all the workers at the Home
Ranch that they shoul d vote.
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Perez testified that he extended the voting tinme 20
mnutes in an effort to get nore people to participate (Tr. X 35) and that
approxi nately 30 to 40 Hone Ranch workers voted at the Hone Ranch site. (Tr.
| X: 37.)

Board agent Perez' testinony regarding the Home Ranch voting site
was very specific and indicated a good recall of detail. (See BX12.) Perez
testified that his efforts to notify and encourage workers at the Hone Ranch
to vote were as great if not greater than at other elections in which he has
participated. (Tr. 1X 144.)

Jenny Diaz testified that during the afternoon of Novenber 1 she
and Mestas went to the Hone Ranch to distribute the Notices and D rection of
Hection, but they did not see anyone working. They posted Notices on the
portable toilets at the Hone Ranch. (Tr. M11:96.)

Based on all the above testinony and evidence, and in addition
tony previous findings, | find the followng facts related to an al | eged
failure to notify enployees it was their turn to vote after having tol d
said enpl oyees not to vote until so infornmed at the Honme Ranch

1. There is no credibl e evidence presented by the Enpl oyer that
any Board agent at any tine told any Hone Ranch worker to remain in the
field on election day until notified by Board agents to cone out to vote.

2. Board agent Ed Perez nade reasonabl e efforts on el ection day
to encourage Hone Ranch workers to vote.

3. No Hone Ranch worker was deni ed an opportunity to

vote by any conduct or msconduct by a Board agent.
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[11. Legal Analysis

A Qoercion and At nosphere of Fear

The Enpl oyer argues that there was an at nosphere of
fear and coercion generated by viol ence and threats by Union agents incl udi ng
David Millarino as well as by Whion supporters. The Enpl oyer contends that
this all eged at nosphere had a coercive effect on a substantial nunber of
workers. The burden of proof in election proceedi ngs under Labor Gode section
1156.3(c) is on the party seeking to overturn the el ection. TW Farns (1976)
2 ALRB No. 58; Bright's Nursery (1984) 10 ALRB No. 18; NL.RB v. Gl den Age
Beverage Gonpany (5th dr. 1969) 4.15 F. 2d 570 (1982). The Board has | ong

recogni zed that this is a heavy burden, requiring an objecting party to cone
forward wth "specific evidence that msconduct occurred and that this

m sconduct tended to interfere wth enpl oyee free choice to such an extent
that it affected the results of the election.” Bright's Nursery (1984) 10
ALRB No. 18 at pages 6-7.

The issue presented in this case is whether the alleged field
rushi ng and | adder shaki ng incidents, the bl ocking of vehicles and tractors of
non-striking workers, and the threats related to the signing of cards
occurring before and/or after the filing of the election petition created an
at nosphere of fear and coerci on whi ch deprived the enpl oyees of an opportunity
to express a free and uncoerced choi ce of a collective bargai ni ng
representative in the Novenber 2 el ection.

Recently the Galifornia Supreme Court held that it woul d not

inquire into the subjective individual reaction of a particul ar
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enpl oyee to threatening statenents but woul d rather determ ne whether the
statenents, considering the circunstances surrounding their utterance,
reasonabl y tended to create an atnosphere of fear and coercion. The adoption
by the Gourt of an objective standard is consistent with the standards

heret of ore used by both the ALRB and the NNRB. Triple E Produce Gorp. v. ALRB
(1983) 35 Cal.3d 42 at pages 54-55. See also GH Hess (1949) 82 NLRB 463 [23
LRRVI 1581] .

In assessing the effects on an el ection of alleged coercive conduct
engaged in during a strike situation, the Board is nore concerned about
whet her threats or violence tended to create an atnosphere of fear or coercion
rather than with whether the perpetrators of the threats or viol ence were
agents of the Lhion. Joseph GQubser onpany (1981) 7 ALRB No. 33 at page 2
Vessey Foods, Inc. (1982) 8 ALRB Nb. 28 at pages 2-3. The Board held in

Qubser that "the issue of whether the Union was responsible for the strikers'
pre-el ection violence is not dispositive of the case." 1d. at pages 2-3. The
Board stated that "all viol ence, acutal or threatened, is coercive to a
greater or |esser degree dependi ng on the circunstances and the character of
the author." Joseph GQubser (onpany (1981) 7 ALRB No. 33 at page 2.

It isinstructive, therefore, to review ALRB and NLRB cases
i nvol vi ng coercion and at nopshere of fear and coercion to determne the
factors used to either certify or set aside an el ection.

In Joseph Qubser Conpany (1981) 7 ALRB No. 33 a group of 30 peopl e

rushed fi el ds where enpl oyees were working. A nunber
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of these people carried UFWflags and they were clearly viol ating no
trespassing signs. As these people entered the field, they began to run and
wave their flags, yelling in Spanish in an angry tone. These field rushers
ran past the farmnanager, and continued toward the workers, picking up hard
dirt clods or rocks and throw ng themat the workers. In response sone of the
workers ran out of the fields as soon as the people wth the flags entered.
Qher workers left when the clods were thrown. Though no worker was hit by a
dirt clod, the crewforenan was hit by a dirt clod and he suffered a | arge cut
next to his eye which began to bl eed profusely and required el even stitches.
Furthernore, the farmnanager was hit across his armor shoul der wth a flag
stick and his canera was stepped on. The Board uphel d the el ection stating
that the violence in this case was isolated and remote fromthe el ecti on whi ch
occurred 19 days after the field rushing incident.

It shoul d be noted, however, that the violence in Qubser was nore

severe than the conduct which occurred during the field rushing incidents
here. For exanple, no one was hit by a dirt clod or rock at the Cherti
Ranches. MNor was there any physical viol ence invol ving workers or forenen at
Cpberti. No workers were knocked off their |adders at (pberti and at nost
strikers touched | adders of workers at the O ow Ranch and the K snet Ranch to
get their attention in order to ask for their support during the strike.
Though tractor driver M ctor Medi na was stopped for a short period of tinme and
asked to sign an authorization card, he was not pulled off his tractor nor

injured or harned in any
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nmanner. The incident involving Antonio Abarca, though not to be condoned, was
not very serious in light of Abarca s testinony that he was not hit though his
shoul der was gr abbed.

Frudden Enterprises, Inc. (1981) 7 ALRB No. 22 involved a two day

strike election. Some 13 days preceeding the election a group of 25 to 50 UFW
supporters who were carrying UFWfl ags and were acconpani ed by a UFWor gani zer
entered the fields and approached nachi nes where enpl oyees were working. The
field rushers shouted strike sl ogans and obscenities and urged the workers to
stop working. Sone threw tonatoes and dirt clods and sone clinbed on the

nachi nes. The sheriff was sunmoned and ei ght deputies arrived at the field.

A nunber of the enpl oyees who were on the machines left the field and did not
return until the next day. Two of the workers on the nachine were hit wth

t onat oes.

Sognificantly, at |east two of the enpl oyees were found by the | HE
not to have voted in the el ection because of their fear of the Lhion. There
were several additional incidents of rushing of fields and access viol ations
preceeding the el ection. There was al so a shovi ng natch between a Uhi on
organi zer and a supervisor in front of a nunber of workers. Neverthel ess the
| HE found and the Board affirmed that the Enpl oyer had failed to establish a
causal connection between the inproper conduct and the failure of a nunber of
enpl oyees to vote, and the el ection was upheld. The IHE noted that there was
no evi dence of specific threats connected wth voting and that the purpose of

sone of the msconduct was to cause enpl oyees to stop work and |isten
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to union appeal s and possibly to join a strike. Furthernore, there was no
evidence of interference wth the polling process or wth enpl oyees' access
tothe polls. (See | HE Decision at pages 52-57.)

At (perti, unlike Frudden, there is no evidence that any workers
failed to vote because of coercion or violence by the UFW The nonvoti ng
workers who testified here indicated that the reason they did not vote was
because of a lack of notice or a lack of interest rather than because of any
coercion or atnosphere of fear or coercion. The facts surrounding this
el ection indicate | ess coercive conduct than was found in Frudden Like the
workers in Frudden, the workers here were able to vote on el ecti on day w t hout
any interference by strikers or picketers Uhlike Frudden there is no evi dence
here that UFWrepresentatives participated in any field rushing incident. Nor
were any UFWorgani zers or agents present when Vi ctor Medi na was st opped.

In Vessey Foods, Inc. (1982) 8 ALRB Nb. 28 a strike el ection was

held on the third day followng the filing of the election petition. Four
days prior to the election, 60 strikers entered the fiel d where enpl oyees were
wor ki ng and headed towards the crew The strikers were yelling at the workers
that the workers should stop work and support the strike. Sone of the
strikers threwdirt clods, tomatoes and heads of garlic. A that point the
deputy sheriff arrived and told the strikers to | eave. There was no evi dence
of Uhion presence (for exanple, flags) on this day. n the next day, however,

UFWT 1 ags were in evidence anong the strikers.
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The Board affirned the IHE finding that the | evel of violence
associated wth the strike was "mninal" and the Board uphel d the el ecti on.
No arrests and no citations occurred during these days. The | HE concl uded
that the atnosphere surrounding that strike activity did not affect the voting
conducted four days later. Page 9 and 10 | HE Deci sion Vessey Foods (1982) 8

ALRB No. 28. Smlar to the situation in Vessey, the record evidence here
establ i shes that no arrests or sheriff reports were nade at any tine.

The fact situation here is far different fromthat found in Phel an &
Tayl or Produce (1976) 2 ALRB No. 22 where the Board set aside the el ection

based upon an assault and physi cal viol ence perpetrated agai nst a UFW

organi zer by a Teanster organizer in view of 25 bargai ning unit enpl oyees.

The Board hel d that violence or threats of violence by representatives of
parties is inconsistent wth enpl oyee free choice. Here there was no viol ence
nor threats of viol ence.

In Triple E Produce (supra) 35 Gal.3d 42, union organi zers

threatened workers wth job loss if the workers did not vote for the Union.
These threats were nade the day before the election. Here there was no direct
attenpt to influence voting nor was there any threat that if the Union won it
woul d attenpt to have any worker fired. No alleged threat was nade by a union
organi zer or agent. Nor was there any credi bl e evidence that any all eged
threat involving the calling of the immgration authorities or the need to
have an authorization card in order to be able to cross the picket |ine was

comuni cat ed by those
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allegedly threatened to any other workers. Neither was there a
reasonabl e basis for a worker to believe any representation that workers
woul d not be permtted to cross picket |ines and work unless they had a
uni on card.

Even if such threats occurred, they were nade to such a snall
handf ul of people as to have had no effect on the outcone of the el ection
whi ch the UFWwon by approxinately a three to one margin. According to the
record evi dence, the nunber of workers affected by the al | eged coercive
conduct, including the alleged threats, is too snall to be outcone

determ nati ve. 2

The National Labor Relations Board has |ong hel d that whether the
uni on was responsi ble for the action of strikers or union adherents causi ng
pre-el ection violence is not dispositive of the case. Instead, the critical
fact is that an atnosphere of fear or coercion existed thereby precluding free
enpl oyee choai ce.

In Poinsett Lunber Manufacturing Gonpany (1956) 116 NLRB 1732 [39

LRRM 1083] an el ecti on was set asi de because

g’/Ant oni 0 Abarca, Gonzal o Damen and two other workers were involved in a Oow
Ranch i nci dent where Abarca's shoul der was grabbed. Ruben Sandoval , Santiago
Martinez and three other workers were involved in the K snet Ranch inci dent
where a branch was placed in front of their car. Jesse Garcia, Mictor Medina,
Jose Naranjo and Adan Herrera were allegedly frightened. Perhaps six K snet
workers did not voluntarily join the strike on Gctober 25. Three tally girls
wth Garmen Roach were allegedly affected. | have discounted San Cberti’s
hear say testinony about the three groups of 25 to 50 workers who al |l egedl y
advi sed hi mthey were frightened or bothered by all eged field rushing at Qow,
the pre-el ection conference and bl ocking of tractors at Kisnet. | have
simlarly discounted Castaneda’s and Anita D az’ hearsay testinony regarding
what workers allegedly told them No workers heard the alleged threat by
Millarino related to Luis Abarca’s |icense, and no threats were nade to the 16
workers living wth Gsori o.
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the overal|l atnosphere of fear and reprisals rendered a free el ecti on

i mpossi bl e. Uhion supporters nade threats of personal retaliation involving
job loss and job harassnment if a worker did not sign a card2—6/ or join the
union as well as threats of personal violence agai nst two anti-uni on workers
(these threats becane known throughout the plant a day before the el ection).
In A Long, Inc. (1968) 173 NLRB 447 [69 LRRVI1368] the NLRB set aside an

el ection involving a violent strike where there was a bonb threat, extensive
property damage, threats of bodily harmand ot her physical violence. The
Board hel d that there was no need to prove uni on agency under these
circunstances. In Danond Sate Poultry Gonpany, Inc. (1953) 107 NLRB 3 [ 33

LRRM 1043] the NLRB set aside an election in the absence of any clear union
agency where three union supporters who were not enpl oyees at the pl ant
engaged in threats of physical violence on election day. In Sonoco of Puerto
Rco, Inc. (1974) 210 NLRB 493 [80 LRRM 1122], the NLRB set aside the el ection

because enpl oyees were personal |y threatened by co-workers w th physical
violence if they did not vote for the union. See also Gabriel Conpany
Autonot i ve D vision (1962) 137 NLRB 1252 [50 LRRM 1369] .

In Hone and Industrial DO sposal Service (1983)
266 NLRB 22 [112 LRRM 1257] the National Board overrul ed H ckory Springs
Manuf act uri ng Conpany (1978) 239 NLRB 641 [99 LRRM 1715] and hel d that a union

agent's threats which are presented in terns of possible future conduct rather

than how a worker will vote

2—B/After hearing the threat, two workers signed cards who theretofore
refused to sign cards.
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nay be grounds to set aside an election if the tendency of such threats is to
have a substantial and destructive effect on free and open canpai gn

discussion. 1d. at page 5. However, the facts in Hone Industrial are easily

di stingui shable fromthe facts inthis case. In Hone Industrial a union

official nade a threat of viol ence agai nst a worker one hour before the
election. The threat related to anyone who woul d hel p the enpl oyer during a
strike. The vote was six to five in favor of the union, a factor which
"though not controlling" was neverthel ess referred to by the National Board.
Id_. at page 7. | have found that there were no threats of viol ence before or
during the Cperti election, no prohibited conduct occurred on the day of the
el ection, no union organi zer was responsi ble for any all eged threats, and the
nargin of the union's victory was substantial .

In dervo B anco, Inc. (1974) 211 NLRB 578 [86 LRRM 14.52], the

N_RB set aside an el ecti on where serious msconduct occurred includi ng
firebonbi ng and damagi ng enpl oyees' houses and cars as well as visits by
strikers to enpl oyees' hones in the presence of a union organi zer where
strikers threatened workers wth physical injury if workers crossed the picket
l'ine.

The situation in this case is very different fromthose descri bed
in the preceeding NLRB cases. There were no threats of violence, nor was
there an atnosphere of fear or coercion at the (herti election. To the
contrary, there was no evidence of specific threats related to voting or to
future support of the Lhion at (berti. The field rushing incidents were

related to requesting workers to join the strike. There was no physi cal
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viol ence nor threats of physical violence. There were no threats of job |oss.
| have al so concluded that neither UFWagents nor supporters
threatened to report to the immgration authorities workers who did not sign
authori zation cards. There is not even evidence that workers all egedly so
threatened were in fact undocunented workers. The record is devoid of any
evidence indicating that there were raids by inmgration authorities. There
was no evi dence that the UFWengaged in any canpai gn to threaten workers by

calling the inmgration authorities. In Takara International, Inc. (1977) 3

ALRB Nb. 24 the ALRB found that some UFWsupporters were responsi bl e for
runors that the INSwould raid the enployer if the UFWIlost the election. The
Board al so found that some UFWsupporters nade efforts to assure undocunent ed
workers of the union's coomtrent to their interests. The Board stated that

m sconduct by a party woul d be consi dered nore destructive of a healthy

el ection atnosphere than msconduct by a non-party. Id. at page 3. The Board
cited the National Board s decision in Mke Yurosek & Sons (1976) 225 NLRB 20

[92 LRRM 1535] where two uni on supporters who were nenbers in an in-plant
organi zing coomttee told voters that the INS woul d deport workers if the
union lost. The National Board found that nenbership in the organi zi ng
coomttee did not "convert the adherents into union agents.” The National
Board uphel d the el ection stating that the threats and runors woul d not render
undocunent ed wor kers incapabl e of exercising a free choice in the el ection.

The ALRB found Yurosek persuasive and hel d that the UFWsupporters were
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not agents of the union. The Board found that there was no evidence that the
UFWsupporters were answerabl e to the union. Neither was there a union policy
threatening a large portion of its possible constituency. A though one
enpl oyee was frightened, according to credited testinony, there was no
evidence that nore than a few enpl oyees, if any, were directly threatened.
Takara International, Inc. (1973) 3 ALRB Nb. 24 at page 4.

In Pleasant Valley Vegetabl e Go-op (1982) 8 ALRB Nb. 82 the Board

set forth a standard which is to be used in determning if enpl oyee conduct or
third party conduct before an el ection should result in setting aside an

el ection. The question which nust be asked is whether the action of the
voting unit enpl oyee or other third party "created a situation so coercive and
disruptive, or so aggravated, that a free expression of enpl oyees choice wth
respect to representation was inpossible." 1d. at page 12. The Board

enphasi zed that it woul d not base a finding of agency on weak evi dence
"because t he consequences of union agency by 'apparent authority' often are
contrary to the sel f-organi zation rights guaranteed under section 1152 of the
Act." Id. at pages 7-8. The Board relied onits holding in San O ego Nursery
(1979) 5 ALRB Nb. 43 wherein the Board al so held that the burden of proof in

determni ng union agency is on the party asserting the agency rel ati onshi p.
Id. at page 7.

The Enpl oyer here presented weak evi dence that F|lanon Vargas or
A fredo Gepeda were agents of the UFW Arturo Castaneda clains to have seen
Vargas yelling on Gctober 25 Stan (herti testified that Vargas was at the G ow
Ranch with
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Millarino on ctober 26th. Millarino denied that Vargas took access wth
Mllarino at the Gow Ranch or that he relied on Vargas to any substanti al
extent during the strike. Pascual Mendoza testified that he observed A fredo
Gepeda at the Gow Ranch on ctober 27. Gsorio testified that Vargas and
Gepeda each visited hi mon several occasions. There is no substantial record
evi dence, however, that Vargas or Cepeda was an agent of the UFW FRather, the
evi dence suggests only that both Vargas and Gepeda were strong uni on
supporters who participated in strike activities wthout any proven direction
or ratification by MIlarino or other UFWorgani zers or agents. Nor is there
evidence that Daniel Cabrera, nicknaned Canas, was a UFWagent. There is no
credi bl e evidence that Cabrera' s activities at the Kisnet Ranch were
authori zed or ratified by the UFW

Appl ying the above principles to the facts here, | find that the
Enpl oyer has not proven that Fllanon Vargas or A fredo Gepeda were agents of
the UFW Furthernore, even assuming that either or both of these striking
workers nade the alleged threats that inmgration authorities would be call ed
if certain workers did not sign union authorization cards, such all eged
msconduct did not create a situation so coercive or disruptive that a free
expression of the workers' choice in the el ecti on was inpossi bl e.

| have discounted the effect of workers being told that they needed
sone type of union card (authorization card) in order to be able to cross the

picket line and work. Mdl and National Life |nsurance Conpany conpel s the

concl usi on that any such
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statenents woul d or shoul d be deened as nere propaganda w t hout evi dence
indicating that the union or its adherents had any control over the hiring
process. Sgnificantly those (herti workers who did not sign an authorization
card were able to consistently cross the picket |line and work every day
through the election. In SamAndrews' Sons (1978.) 4 ALRB Nb. 59, the

Enpl oyer objected to the el ection on the ground that the URWt hreat ened
enpl oyees that they woul d lose their seniority and jobs if they did not sign
aut hori zation cards. The Board found that even were such statenents nade they
could not be interpreted as threats within the union's power to carry out but
woul d rather fall wthin the scope of canpai gn propaganda which is left to the
good sense of the enpl oyees to evaluate in deciding howto vote. The Board
hel d "As canpai gn propaganda, such statenments do not constitute a sufficient
basis for setting aside this election.” Supra at footnote 1 page 5. UWnlike
Poi nsett, there is no evidence here that because of threats any workers signed
a card they had previously refused to sign. There is no evidence that any UFW
organi zer or agent advised workers they needed a Lhion card to work. Nor is
there evidence that workers reasonably believed that the union could carry out
such threats.

It isinportant to note the statutory nmandate to hold strike
el ections contained in section 1156.3(a). The Legi sl ature obvi ously
contenpl ated that such el ections woul d be held during a strike, at a period
when enotions ran high on all sides, and even in the presence of picketing.
Aven this legislative nandate, the Board nust be careful not to inpose too

strict a code of
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(See also Lu-Bte Farns (1976) 2 ALRB No. 49; Verde Produce Co.,
Inc. (1980) 6 ALRB No. 24; Sun Wrld Packing Gorporation (1978) 4 ALRB No.
23.)

Though the Regional Drector is required to give as much notice
as "is reasonably possi bl e under the circunstances of each case" the Board
enphasi zed that "we do not require that election notices be given
individual |y to each potential voter." 1d. at page 4.

The objection set for hearing by the Board, however,
is narrower than whet her adequate notice was provided to the (herti enpl oyees.
The objection set for hearing is whether Board agents failed to tell certain
enpl oyees that it was their turn to vote after having told sai d enpl oyees not
to vote until so inforned. The only evidence introduced by the Enpl oyer
i nvol ved the G ow Ranch and the Hone Ranch.

B ght enpl oyees fromthe G ow thchz—w testified that

they were notified not to vote until a Board agent told themit was their turn
to vote. | found that those eight enpl oyees recei ved adequate notice of the
date and tine of the election and that each of themcoul d have voted either at
the Gow Ranch or at the Madi son Henentary School. | credited Board agent
Perez' testinony that five or six enpl oyees were turned away at the Q ow Ranch
after the polling site had been cl osed over the testinony, of Gonzal o Damen

who estimated 15 to 20 O ow workers

2—7/The ei ght enpl oyees are Adan Herrera, Pedro Becerra, Jose Naranjo, Porifirio
Sanchez Vargas, B nesto Garcia, Antonio Abarca Ncholas Trujillo and Teresa
Zum di o.
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conduct which mght be inconsistent with the exercise of section 1152
rights by strikers, including the right to strike and to try to persuade
peopl e to honor picket |ines.

The el ecti on was conduct ed snoot hl y, peacebly and w t hout
interruption. By election day the picket |ines were down and nost of the
strikers had returned to work. There is no evidence that workers failed to
vote or canpaign out of the fear of the UPWor because of an at nosphere of
fear or coercion.

There was no evidence that nore than a handful, if any, workers were
actually frightened by any of the alleged msconduct. To the contrary, the
evi dence indicates that nmany workers joined the strike at the K snet Ranch as
wel | as at other |ocations. Nor was there evidence of w despread know edge of
alleged threats.

| find that taken together the objective nature of the alleged
m sconduct does not reflect an atnosphere in which enpl oyees were unabl e to
freely select a collective bargai ning representative (Harden Farns (1976) 2
ALRB No. 30).

B Aleged Failure to Notify Enpl oyees it was Their Turn
to Vote After Having Told Said Enpl oyee Not to Vote Uhtil so | nforned

In Leo Gagosian Farns, Inc. (1982) 8 ALRB Nb. 99 the Board

reiterated its long standi ng proposition that:

"Low voter turnout, standing alone, is not a basis upon
which this Board will set aside an election. An
election is deemed to be representative where there is
sufficient notice, the voters are given an adequat e
opportunity to vote, and there is no evi dence of

i3nt erference wth the el ectoral process.” 1|d. at page
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were turned anay. | discredited the hearsay testi nony of Pascual Mendoza
that up to 40 enpl oyees told himthat they were unable to vote because the
pol ling site had cl osed.

| found that Board agents provided @ ow Ranch workers w th adequat e
notice of the tine and place of the election. Board agents Perez and D az
distributed the Gfical Notice to G ow Ranch workers on Gt ober 29 and Board
agents Diaz and Mestas distributed the Notice and Drection of Hection to
QG ow Ranch workers on Novenber 1. | also found that the only tine Board
agents told G ow Ranch workers to go to work and that they woul d [ ater be
notified of the tine to vote was on el ecti on day when Board agents Bowker and
Longori a, pursuant to Board agent Perez' instructions, so advised O ow Ranch
workers to alleviate congestion at the polling site at 6:00 aam | found that
Board agents Bowker and Longoria thereafter notified the Castaneda and Abarca
crews inthe field on two separate occasions that it was their turn to vote.
A substantial nunber of G ow Ranch workers did vote.

The Enpl oyer failed to i ntroduce any evi dence that Board agents
told Hone Ranch workers not to vote until later notified by Board agents. |
concl uded that Board agent Perez gave adequate notice to Honme Ranch workers.
He wal ked through the rows of olive trees shouting to the Hone Ranch workers
that it was their turn to vote. He encouraged the Hone Ranch workers to vote
and even suggested to themthat the voting woul d not take very | ong and t hat
they would not |ose nuch tine fromtheir work. | credited Perez' testinony
that a nunber of workers at the Hone Ranch advi sed himthat they did not vote

because they did not wsh to |ose tine
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fromtheir work. | discredited the testinony of Anita D az and George Medi na
that Enel Rodriguez followed Anita D az and advi sed workers not to pay
attention to Anita O az when she was telling the workers it was tine to vote.
| credited the testinony of Board agent Perez that he notified the Honme Ranch
workers hinself that it was tine to vote. | also credited Board agent Perez'
testinony that 30 to 40 Hone Ranch workers did vote. DO az had estinated that
55 workers were at the Hone Ranch on el ection day.
| therefore recommend that this objection be di smssed.

C ncl usi on and Recommendat i on

For all the above reasons, | conclude that the conduct shown on
this record did not establish an atnosphere of fear and coerci on whi ch
deprived the enpl oyees of an opportunity to exercise their free choice in the
Novenber 2 election. | also conclude that G ow Ranch and Hone Ranch workers
were gi ven adequate notice of their opportunity to vote.

Based on the findings of fact, anal ysis and concl usi ons herein, |
recormend that the Enpl oyer's objections be dismssed and that the Lhited Farm
VWrkers of America, AFL-A Q be certified as the excl usive bargai ni ng
representative of all the agricultural enpl oyees of the Enployer in the Sate
of CGalifornia.

DATED  July 31, 1984
Respectful |y submtted,

T

Al )Y

.- ; —

RBERT S. DRESSER
I nvestigative Hearing Exam ner
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