Holtville, Galifornia

STATE CF CALI FCRN A
AR GLTURAL LABCR RELATI ONS BOARD

HALTM LLE FARVG, | NC
GROMNERS EXGHANGE, | NC,

QA LBERT GH.L and KAL-ED, | NC
Case Nos . 80-CE245-EC

Respondent s, 81-C=25-EC
and 81- (& 26- EC
81- & 26- 1- EC
WN TED FARM WRKERS CF
AMR CA AFL-AQ and
ALFREDO MENDEZ, 10 ALRB No. 49

Charging Parti es.

e N e e N N N N N N N N N N

DEA S ON AND CRDER
O May 9, 1983, Administrative Law Judge (ALJ) Jennie Rhine

I ssued the attached Decision in this proceeding. Thereafter
Respondent Holtville Farns, Inc. (Holtville), Respondent G owers
Exchange, Inc. (Gowers) and the Lhited FarmVWWrkers of America, AFL-
AO (UAWor Whion) each tinely filed exceptions to the ALJ' s Deci sion
and a supporting brief.

Pursuant to the provisions of Labor Code section 1146,1]
the Agricultural Labor Relations Board (Board) has delegated its
authority inthis matter to a three-nenber panel.

The Board has considered the record and the ALJ's
Decisionin light of the parties' exceptions and briefs and has
decided to affirmthe rulings, findings, and concl usions of the ALJ

only to the extent consistent herewth.

v Al section references herein are to the Galiforni a Labor Code
unl ess ot herw se specifi ed.



The anended conplaint in this natter alleged that
Respondents, as joint enployers, shut down Holtville and termnated its
wor kers because of their union and other protected activities;
discrimnatorily subcontracted out bargaining unit work fornerly
perfornmed by Holtville's enpl oyees; and refused to bargain i n good
faith wth the Unhion about the decisions to close and to subcontract,
and about the effects of those decisions. The conplaint further
all eged that Respondents unilaterally and discrimnatorily nade changes
I n wages, hours and ot her working conditions because of enpl oyees'
union and ot her protected activities.

Respondent s’ Joi nt Enpl oyer/ S ngl e Enpl oyer S at us

Respondents Holtville and G owers except to the ALJ's finding

that they are a single enpl oyer.gl

In determni ng whet her a singl e enpl oyer rel ationship
exists, the National Labor Relations Board (NLRB) considers four
factors: (1) functional integration of operations; (2) centralized
control of labor relations; (3) common nanagenent of busi ness
operations; and (4) common ownership. (Radio Whion v. Broadcast
Service of Mbile, Inc. (1965) 380 U S 255 [58 LRRVI2545].) Al four

factors need not be present in order

4 A though General (ounsel alleged in the conplaint that
Respondents were "joint enpl oyers," the evidence and argunent s
presented by all parties herein are inreality directed to whether
Respondents constitute a single enpl oyer. Joint enpl oyers are
i ndependent |egal entities that have chosen to control jointly, in the
capaci ty of enployer, the [abor relations of a given group of workers;
a singl e enpl oyer relationship exists where two nomnal |y separate
entities actually constitute a single integrated enterprise. (N.RBv.
Browning-Ferris Industries (3rd Ar. 1982) 691 F.2d 1117, 1122-1123
[111 LRRV 2748] .)
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to find single enpl oyer status. Rather, the status depends on all
the circunstances of the case and is characterized as an absence of
the arms length relationship found anong i ndependent, unintegrated
conpani es. (Local 627, International Unhion of (perating Engi neers v.
N.RB (D.C dr. 1975) 518 F.2d 1040, 1045-1046 [90 LRRM 2321], affd.

on this issue sub nom South Prairie Gonstruction G. v. (perating
Engi neers, Local 627 (1976) 425 U S 800 [92 LRRM 2507].)

The el enents of common owner shi p and common fi nanci al
control between Holtville and Gowers are indisputable. Lael Lee,
Hal bert Ml | er and Bennett Brown owned all the shares of Holtville and
nost of the shares of Gowers. As principa sharehol ders and of ficers
of the two corporations, the sane three persons nade the naj or
financial decisions for both conpani es. Acting as the G owers Exchange
board of directors, they decided to create Holtville Farns, and acting
as Holtville' s board, they decided to close down its farmng
operations. They controlled the terns of the farmng contracts
bet ween the two conpani es, and for the 1980-1981 grow ng season,
shifted the ngjor financial responsibility for Holtville' s crops from
Gowers to Holtville, thus exercising their power to risk the welfare
of the farmng conpany for the sake of the well-being of the |arger
enterprise. They used assets of both conpanies to secure Gowers' line
of credit, as well as aloan for Holtville' s lettuce crop. Fnally,
they authorized G owers to advance noney to Holtville as needed,
w thout any specific repaynent schedule. Holtville was created

entirely fromassets of Gowers, and Gowers' enpl oyees were
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transferred to the new conpany wthout |oss of seniority. The
operations of the two conpanies were integrated to a large extent. Al
of Holtville's crops were grown under contract wth Gowers, and the
naj or crop, lettuce, was harvested, narketed and shi pped i n accordance
wth Gowers' needs.

Cay-to-day nanagenent of the two conpani es al so
overl apped to a considerabl e degree. Hal bert Mller was invol ved in
Holtville's grow ng operations but al so represented Gowers in
negotiating contracts wth other farners and supervising the
cultivation of their lettuce. Don Mtchell supervised 'the financial
affairs of both conpanies. The |abor relations nanagers at the two
conpani es were different, but the three principal s had final control
over all labor matters. The basic enpl oynent terns for Holtville's
nonuni on field workers were drawn fromthe same naster URWcont r act
that set terns for Gowers' field workers. The seniority systens for
the two conpanies were basically identical, and Holtville field
workers participated in the sane pension and nedi cal plans as the
nonuni on enpl oyees at G owers.

Holtville and G owers shared nmany facilities, office
personnel, and the use of Gowers' conputer. Inthe Inperial Valley,
Holtville had a rent free office on property owed by G owers.
Holtville' s accounting was done at the Gowers office in Salinas by
Gowers' staff. Holtville' s payroll checks, bill paynents, financial
reports and tax returns were prepared at the same G owers office.

Legal representation for the two conpani es overl apped,
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wth the same attorneys or lawfirns often representi ng both conpani es
simul taneously. A though the conpanies are separately represented in
the instant proceeding, their exceptions and supporting briefs are
I denti cal

V¢ concl ude that the evidence of common ownership, joint
financial nmanagnent, shared facilities, centralized control over |abor
rel ations, and overlapping | egal representation provi des nore than
adequat e support for the ALJ's finding that Holtville and Gowers did
not operate at arms length as unintegrated enterprises, and we affirm
her conclusion that Holtville and Gowers are a singl e enpl oyer.

W also affirmthe ALJ's conclusion that Glbert Chell and
Kal -Ed, Inc., are not a joint or single enployer with Hltville and
Qowers. There were no el enents of common ownership or conmon
financial control between Chell's conpani es and those that nade up the
Holtville-Gowers entity. Chell was not a sharehol der, officer or
director of Holtville-Gowers, and the letter's principal s had no
proprietary interest in Chell's businesses. A though Chell was
general nanager of Holtville, his authority was subject to Mller's
supervi sion and the veto power of the three principals of Holtville
and Gowers. Further, Chell had sole authority over his own
busi nesses.

V¢ also affirmthe ALJ's conclusion that, for the tines when
Chel | 's enterprises "borrowed" enpl oyees fromHoltville, Holtville-
Gowers should still be considered the prinary enpl oyer of those
enpl oyees even though Chell or Kal-Ed, Inc. was their nom na

enpl oyer. Mst of the tine, the enpl oyees renai ned on
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Holtville's payroll, and were assigned and supervised by Holtville
foremen, who also kept their tine and distributed their paychecks.

Procedural Gontenti ons

Respondent s have asserted several procedural reasons in
support of the argunent that they should not be found a single
enpl oyer. 3

Qowers contends that it woul d be deni ed due process of |aw

iIf found to have coomtted unfair |abor practices herein, because
until the present proceeding it had no notice of any clai ned
bargai ni ng obligation regarding Holtville enpl oyees. 4 To support its
due process argunent, Gowers cited A aska Roughnecks & Drillers
Association v. NLRB (9th dr. 1977) 555 F.2d 732 [95 LRRM 2965] in
which the Nnth Qrcuit held that Mbil QI Gorporation could not be

required to bargain with the certified union representing a
subcontractor' s enpl oyees, since Mbil had no notice or opportunity to
participate in the representation process and was entitled to rely on
the certification namng only the subcontractor as the enpl oyer. The

ALJ found A aska Roughnecks di stingui shable on its facts fromthe

instant case. In A aska Roughnecks the union had not clai ned any

bargai ning obligation until it filedits

& The procedural contentions of Glbert Chell and Kal-Ed, Inc. are
noot, since they have not been found to be part of the enpl oyi ng
entity.

4 QGowers was first naned as a party in this proceeding in the third
charge as anended (Case No. 81-(E-26-1-EQ. In the initia conplaint
Qowers and Holtville were alleged to be joint enployers and/or alter
egos. The WFWnever fornal |y demanded that Gowers bargain wth it
about Holtville enpl oyees.
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refusal to bargain charge, while here the LUhion has repeated y asserted

that the conpani es have a duty to bargai n about the enpl oyees of both

5/

Holtville and Gowers.= In A aska Roughnecks, the court conceded t hat

it mght have reached a different result if the union had approached
the conpany earlier about bargai ning. (A aska Roughnecks, supra, 95
LRRM at 2969.)

A aska Roughnecks is further distinguishable, as the ALJ

found, because it involved a joint, not a single, enployer. Notice
given to one independent entity involved in a joint enterprise mght
not be adequate notice to the others, but notice given to one part of a
singl e enpl oyer constitutes constructive notice to the other. To hol d
ot herw se woul d reward a successful conceal nent of common owner shi p and
nanagenent by a singl e enpl oyer.

Relying on A1 FHre Protection, Inc. (1980) 280 NLRB 217
[104 LRRM 1370], Holtville and Gowers al so contend that the URWnay

not now assert that the two conpani es are a singl e enpl oyer, because
the Uhi on has recogni zed separate certifications for each conpany.
However, as the ALJ noted, a finding of single enployer status is not
i nconpati ble with separate certifications.

Fnally, Holtville and Gowers argued that the UFW

S In 1975, the UFWobjected to the Internati onal Brotherhood of

Teansters' certification at Holtville on the ground that the

bargai ning unit was i nappropriate since Holtville was actually part of
Gowers. In 1977 and 1979 contract negotiations wth Gowers, the ULFW
took the position that the contract shoul d cover Holtville enpl oyees
as wel |, but dropped the position before an agreenent was reached.

The UFWal so asserted a joint enpl oyer rel ationshi p between the two
conpanies in unfair |abor- practice charges and conpl ai nts that were

w thdrawn or dismssed as part of the 1979 contract settlenent.
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has wai ved the right to assert single enpl oyer status because it raised
the issue previously in charges that had been di smssed or w thdrawn.
The ALJ found that the Uhion had not waived its right to reassert its
claimherein, since wthdrawal or dismssal of a charge is not a

deci sion on the nerits and does not bar subsequent litigation of the
sane or simlar issues. (N.RBv. Basic Wre Products, Inc. (6th Qr.
1975) 516 F. 2d 261, 266 [89 LRRV 2257].)

For the above-stated reasons, we affirmthe ALJ' s
conclusion that Gowers and Holtville are a single enployer. The
Decision to Shut Down Holtville

As a grower-shipper, Gowers harvests, packs, narkets and
ships crops in which it has acquired a proprietary interest at the
tine of planting. Hbltville was created in 1974 entirely from
Qowers' assets to conduct Inperial Valley farmng operations which
Qowers had fornerly conducted on its own. Al of Holtville' s crops
were grown under contract wth Gowers, and the major crop, |ettuce,
was harvested, narketed and shi pped by G owers.

Hal bert Ml ler testified that sonetine around the end of
March 1980 the three principal s began i nfornal |y di scussing the
possibility of closing Holtville, and they nmade the final decision in
early May 1981. At the tine of the hearing, Holtville still existed
as a corporation, but Mller testified that the only plans were for it
to continue as a land | easi ng operation, not as a farmng operation.

Wth Holtville shut down, Gowers intended to enter
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intojoint deals wth other farners to repl ace the | ettuce acreage
fornerly cultivated by Holtville. Mller testified at the begi nning of
the hearing that possible deals were being negotiated wth three or
four Inperial Valley farners, but by the close of hearing all but one
had fal | en through.

The ALJ noted that al though the shutdown of Holtville
appears on the surface to be a partial closure, the distinction between
partial closing and subcontracting is not always readily apparent.
(Bob's Bg Boy Famly Restaurants (1982) 264 NLRB No. 178 [111 LRRMV

1354].) Looked at as a single integrated enterprise, the
Qowers/Holtville entity was in the business of cultivating, harvesting
and narketing various crops, prinarily lettuce. The ALJ concl uded t hat
the shutdown of Holtville nore closely resenbl ed the subcontracting
decision in Bob's Big Boy than the partial closure in FHrst National

Mai ntenance Gorp. v. NLRB (1981) 452 U S 666 [ 107 LRRVI 2705] because

when Holtville closed, the entity would no | onger cultivate |ettuce

through its own farmng operation, but Gowers intended to repl ace the
| ettuce provided by Holtville wth | ettuce gronwn under contracts wth
other farners. Wether or not its plans ultinately succeeded, the ALJ
thought, was immaterial to evaluating the nature of the decision when

it was nade.gl

o The ALJ nevert hel ess concl uded that Respondents had no duty to

bargai n about the decision to close Holtville because the cl osure
represented a nmaj or redirection of operating capital conpelled by
Gowers' inability to obtain further credit fromits bank, and | abor
costs appeared to be arelatively snmall part of Holtville' s operating
costs. The Whion could not hel p Gowers'

(fn. 6 cont. on p. 10)
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V¢ disaffirmthe ALJ's conclusion that Gowers' decision
constituted subcontracting. The evidence does not support finding a
subcontracting rel ati onship between Gowers and any of the | essees of
its land, and we concl ude that G owers' decision to discontinue
grow ng |l ettuce was a nanagerial decision to go partially out of
busi ness and was not subject to nandatory bargai ni ng.

No evi dence suggested that the agreenents under which
Gowers leased its land to other farners were contingent in any way
upon the | essees agreeing to grow |l ettuce for Gowers to harvest,
pack, ship and narket. The evi dence shows only that after giving up
approxi matel y 1000 acres of |eased | and and | easing out its ow |and
for a four-year term Gowers then attenpted to negotiate deals wth

three or four Inperial Valley farners. In Bob's B g Boy there was a

witten contract to supply shrinp which provided the basis for the
N_.RB s subcontracting analysis. Wile we do not think a witten
contract is necessary to support a finding of a subcontracting

rel ati onship, we believe there nust at |east be a verbal understandi ng
that the lessee is coomtted to performng a function for the | essor
whi ch the

(fn. 6 cont.)

credit situation wth Wlls Fargo, and no Uhi on concessi ons about

| abor costs or agreenent to increase worker productivity woul d have
resol ved G owers' need for operating capital. Thus, the ALJ concl uded
that the Ui on woul d have been unabl e to engage i n neani ngf ul

bar gai ni ng about the decision, and to require such bargai ni ng woul d

pl ace a burden on the conduct of the Enpl oyer's busi ness that

out wei ghed any benefit for |abor-nmanagenent rel ati ons and the

col | ective bargai ning process. (Frst National Mintenance Corp. V.
NLRB, supra, 452 U S 666; Bob's B g Boy Famly Restaurants, supra,
264- NLRB N\o. 178.)

10.
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| essor fornerly perforned itself. (See Gardinal D stributing

Gonpany, Inc. v. ALRB (1984) 159 Cal . App.3d 758.) The evidence in

this case does not suggest any such coomtnent on the part of the
| essees of G owers' acreage.

General Gounsel contends that the shutdown of Holtville was
discrimnatory, while Respondents naintain that the reasons for the
cl osure were sol ely financial A Abundant evi dence was presented at
the hearing regarding union and other protected activities on the part
of Holtville workers, and of conpany know edge of such activities.
There was al so evi dence of conpany opposition to the Uhion, including
testinony that conpany forenen had tol d workers the Uhion was not good
for the workers, that union supporters were "a little crazy,” and that
union directors were thi eves who stole the noney they obtai ned from
nenber s.

Respondent ' s w tnesses, however, testified that financial
difficulties were the only reason for closing Holtville. Hal bert
Ml ler testified that Holtville' s difficulties started when G owers got
into financial trouble. Beginning in March 1979 and continui ng for two
years, Wth one short spurt in the narket in May 1980, the narket was

bad for both | ettuce

" |'n Textile Wrkers v. Darlington Mg. Co. (1965) 380 US 263 [58

LRRVI 2657], the US Suprene Court held that a partial closure violates
N_RA secti on 8§a)(3) (which is essentially identical to section 1153(c)
of the ALRA) if notivated by a purpose to chill unionismin the

remai ni ng portions of the business, and if the er‘rral oKer nay reasonably
have foreseen that the partial closi ng woul d i kely have that effect.
Thus, "[a]n enpl oyer may not sinply shut down part of its business and
nask its desire to weaken and circunvent the union by labeling its
decision 'purely economc.'" (Hrst National Mintenance Gorp. V.

NLRB, supra, [107 LRRMat 2711].)
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and cel ery crops, in which Gowers was heavily invested. According to a
1980 report by an outside auditor, Gowers had a net |oss of $5.6
mllion during the fiscal year ending March 31, 1980. htil 1980-1981,
Holtville showed a nodest profit every year but one. But for the 1980-
1981 lettuce season, Holtville' s | osses were $1,300,000. In fall 1979,
Gowers began to cut corners, for exanpl e by not renew ng several

| eases and not repl aci ng personnel who had | eft.

Marshal | Wx, the Wl |s Fargo Bank vi ce-presi dent who
oversaw agricultural loans at the Salinas branch, testified that
GQGowers' ability to make good on its |line of credit changed
substantially fromMrch 1979 to March 1980. |In February 1980, Wx
began requiring nonthly financial reports fromGowers, and was in
virtually daily contact wth Don Mtchell regarding Gowers' financia
condition. In 1980-1981, another bad | ettuce season, G owers conti nued
to lose noney. As of Qctober 1981, it had not yet nade any paynents on
the $2.3 mllion it owed Vélls Fargo. Mtchell and Mller testified
that the bank did not specifically require Holtville to close, and that
the decision was entirely that of Holtville s board of directors.

The ALJ concl uded that while General Gounsel had nade a
prina faci e show ng of ani nus, Respondents established that Holtville
was cl osed nmai nly because G owers was unable to obtain nore credit and
needed to reduce the demand for operating capital. Ve affirmthe ALJ's
concl usion that al though there was evi dence of enpl oyer opposition to

the Union, the reason for the closure of Holtville was econom c.
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Efects Bargai ni ng

Bven though Respondents had no duty to bargai n about the
deci sion to shut down Holtville, they did have a duty to bargai n about
the effects of the decision on the workers. (Frst National
Mii ntenance Gorp. v. NLRB, supra, 452 US 666.)

A though Respondents decided in early May 1981 to cl ose
Holtville, Holtville' s attorney Larry Dawson did not notify the Unhion
until My 27, 1981, that the conpany was cl osi ng down and was w | |ing
to bargain about the effects of the closure. The UFWsuggest ed
negoti ations begin on June 5 but Dawson said he needed nore tine to
prepare, and so the first neeting was set for June 15.

At the first neeting, the Lhion's negotiator David
Martinez stated that he wanted to bargai n about the cl osure
decision as well as its effects, but the Enpl oyer nai ntai ned that
it had no obligation to bargain about the decision. The Uhion
reguested infornmation about Holtville' s relationship to the other
corporate entities, acreage and production data, the identity of
any successors or assigns, and the nanes of all Holtville workers
and their cumul ati ve gross wages.

At this or the follow ng neeting, the Unhion requested a
current seniority list. To conpensate enpl oyees for the effects of the
cl osure, the URWproposed severance pay of $500 per seniority year for
each enpl oyee, as well as immedi ate rei nbursenent of pension plan
funds. The Uhion al so proposed that the conpany hel p | ai d-off workers
find enploynent., and if Holtville or any successor or assign resuned

operations, that
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it rehire the workers by seniority. Dawson agreed that the conpany
woul d pay out the pension funds, and provide letters of
recommendati on for the workers.

At the second neeting, held June 30, little was
acconpl i shed. The parties restated their proposal s, and Dawson cal | ed
t he Uhi on severance pay proposal "unreasonabl e."

Beginning with the third neeting, on July 16, the enpl oyer
was represented by Fon Barsaman. At this neeting, Barsam an conceded
the rel evance of infornation about enpl oyees' earnings, future pl ans
for the enpl oyees and a seniority list. He stated that Holtville had
no successors or assigns. He advised Martinez that the conpany had no
calcul ations of gross earnings avail able, and that they woul d take
sone tine to prepare. He also stated that quarterly payroll records
for 1978-1980 had been provided to General Counsel and were thus
available to the Lhion. A the sane neeting, the UPWreduced its
severance pay proposal from$500 per year of seniority to $450.

Bar sami an nade a counterproposal of a total of one week's pay for each
enpl oyee. He also told the Lhion that the pension plan checks woul d
be distributed in tw or three weeks.

At the session on July 21, Martinez stated that he wanted
proof of the conpany's economc infornation, and Barsam an asked what
he wanted. Martinez said he would find out, but the Uhion never did
request specific information.

The parties did not neet officially again until August
12. The failure to neet was due to the unavailability of Mrtinez,

who was occupi ed with ot her Unhi on busi ness.
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Between August 12 and 20 the parties net nearly every
day, wth rmultipl e sessi ons on sone days.

h August 12, Martinez renewed the UFVE i nformation requests
and proposals. The Uhion' s severance proposal remained at $450 per
seniority year. The conpany nodified its severance pay offer fromone
week' s straight pay to $25 per seniority year.

Mbst of the August 13 neeting was spent discussing the
| atest draft of the proposed settlenent agreenent. The Uhi on agreed
that it mght consider deferred paynents of severance pay.

h August 15, Martinez reduced the Lhion' s severance pay
denand to $4-25 per year, and Barsanmian raised Holtville's offer to
$50 per year. No positions changed on ot her issues.

At the August 16 session, the parties discussed the
possibility of a Lhion contract wth Holtville in case the conpany
resuned farmng. Mrtinez asked for a list of pension fund recipients
and anounts, which Barsaman provided the follow ng day. Later that
day, Barsanian rmade a package proposal which included $75 severance pay
per year of seniority, settlenment of the instant case, and assi stance
W th enpl oyees' unenpl oynent insurance clains. If the Union rejected
t he package, the conpany would still offer $50 per year severance pay.
The UFWreduced its severance pay demand to $400 per year. Barsam an,
saying the Whion had not nade any substantial novenent, renoved his
package offer fromthe tabl e.

h August 17, Barsaman returned his package proposal to

the table wth sone nodification. The Whion nodified its

15.
10 ALRB Nb. 49



severance pay denand from $400 per year to $200 per year payabl e

i nmedi atel y and an addi ti onal $500 per year payable at the end
of the 1982-1983 harvest. g Martinez al so stated that he was

not relying on the conpany's estimate of 30 workers, and that he
estinmated there were 57 enployees although he did not have an
accurate seniority list.

At a third session that evening, the Lhion reduced the
proposed deferred paynent from$500 to $300 and suggested al | ow ng
the initial paynent to be nade in installnents. The Uhion al so
proposed sonme changes in the settlenent agreenent.

Onh August 18, Martinez gave Barsaman a list of 41 workers
assertedly entitled to full paynent for each year of seniority, and 14
others assertedly entitled to partial paynent. Holtville offered a
nodi fication of its package proposal, and the UFWresponded w th
nodi fications of its own proposals. The conpany later said that its
$50 of fer for severance pay alone was still on the table. The Uhion
nodi fied its proposal regarding a contract, and reduced its backpay
denand.

The fol l ow ng day, August 19, Barsaman gave Martinez
enpl oyee gross wage conpil ations for 1975 through 1977 and copi es of W
2 forns for 1981. Martinez, by that tine, had seen the weekly payroll
records that Holtville had turned over to the General (ounsel. The
parties restated their positions and agreed they were not yet at

| npasse.

g Martinez deni ed that the new proposal represented an increase,
since the conpany woul d have use of the noney for two years, the
noney woul d be worth | ess because of inflation, and the workers
mght never receive the second install nent because of the
enpl oyer's financial difficulties.

16.
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Mirtual ly no novenent was nade at the August 20
session. The final neeting took place August 25 with a nedi ator who,
after going back and forth between the parties several tines, told them
he thought their positions were irreconcil abl e.

Barsaman testified that on August 31 he nailed a seniority
list to Lhion representati ve Ned Dunphy al ong with sone ot her
docunents. However, Dunphy testified that no seniority list was
encl osed wth the packet he received.

The ALJ concl uded that Respondents violated their duty to
bargai n about the effects of Holtville's closure by failing to notify
the UFWof the decision in tine to give the Uhion an opportunity to
engage i n neani ngful bargaining, and by failing to provide, and
delaying in providing, relevant infornation requested by the Uhion.

Respondent s' exceptions deny that they engaged in bad faith
bargai ni ng, and assert that the Union itself showed bad faith by
I nsi sting on decision bargaining, and on bargaining for a contract wth
G lbert Chell and Kal - Ed, where the UPWwas not certified; by del ayi ng
negotiations for three weeks fromJuly 21 to August 12, 1981; and by
naki ng "econom cal |y preposterous” severance pay proposal s.

Respondent s al so asserted that the General Gounsel's role in settlenent
di scussions nay have affected the parties' positions and precl uded a
determnation of Respondents' state of m nd.

W affirmthe ALJ's concl usion that the UPWs conduct during
negotiations did not constitute bad faith bargai ning. The Uhi on never

showed any unw | i ngness to bargai n only about
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the effects of Holtville' s closure or to reach an agreenent that dealt
only wth such effects. The three-week del ay caused by the Uhi on shows
no bad faith considering the totality of the circunstances: the UFW
negotiator was fully available both before and after this period for

I ntense bargai ning, and the del ay had no substantial inpact on
negotiations. The URV¢ severance pay proposal s, although much hi gher
than Respondents', were nodified several tines. The Uhion' s change
fromthe $400 per year proposal to a proposal of $200 per year

i nmedi atel y and $500 per year after two years, was acconpani ed by a
reasonabl e expl anation for the change and was not predictably
unacceptable. Hence we infer no bad faith.

W also affirmthe ALJ's concl usi on that Respondents did not
sustain their burden of showng that the role of General Gounsel in
settl enment discussions affected the parties' positions or precludes a
determnation of Respondents' state of mnd.

Fnally, we affirmthe ALJ's concl usion that Respondents
Holtville and Gowers violated their duty to bargain in good faith by
del aying notification to the UPWof the decision to close and del ayi ng
the start of negotiations until June 15, 1981, approxinately six weeks
after the decision to close Hiltville was nade,gl and by failing tinely
to provide the Lhion wth the seniority list and sone of the wage
information it requested. However, we overrule the ALJ's ot her

findings of bargai ning

g The ALJ found that the decision to close was nade by the

mddl e of April 1981. VW find that the evi dence shows the deci sion
was nade approxi nately My 1, 1981.

18.
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viol ati ons by Respondents, and overrul e her recomrmendati on that a
nakewhol e renedy be applied in this case.

In response to the UFV$ request for wage infornation
Respondents stated that General Gounsel had Holtville's quarterly
payrol | records for 1978-80, that the conpany had no cal cul ations of
gross earnings readily available, and that it woul d take sone tine to
prepare the information. V& find that Respondents cormitted
bargai ning viol ations by not obtaining the 1978-80 payrol | records
fromGneral Gounsel and providing themto the Lhion, and by del ayi ng
in providing wage data for other years until shortly before
negoti ations ended.

Respondent s failed to provide infornati on about di sposition
of Holtville' s land hol dings, crops, and di sposal of farmequi prent,
contending that these itens were relevant only to decision
bargai ning. Wile the UFWrequested sone proof of the conpany's
economc information (in order to be assured that Holtville was
I ndeed goi ng out of business) the Whion never did request specific
i nformation about the conpany's financial condition. Wthout
concedi ng rel evance, the conpany told the Lhion that Holtville had no
successors or assigns and no Arizona operations. It is not clear
that in these circunstances the conpany had a duty to provide further
evi dence of the closure, and we find no bargaining violationinits
failure to do so.

Meanwhi | e, the parties did negotiate about the anount of
severance pay, the paynent of pension funds, letters of
recomrmendat i on and unenpl oynent i nsurance for the forner enpl oyees,

and a possi bl e union contract if the conpany resuned

19.
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operations. Mvenent occurred on all these issues, wth both sides
naki ng concessions, up to the tine that bargai ni ng ceased.

A though Respondents del ayed t he commencenent of bar gai ni ng,
this delay did not have a significant inpact on the opportunity for
neani ngf ul negotiations. The delay did not deprive the Uhion of any
significant bargaining strength, as mght have occurred if the initial
deci sion to close had been nade during a period of peak enpl oynent by
Holtville. Al but 20 or 25 year-round workers were generally laid of f
fromHoltville during the sl ow spring and summer nonths. During the
week ending My 3, 1981, Hbltville had only 19 enpl oyees working; at
the tine bargai ning coomenced (that is, during the week endi ng June 21,
1981) there were 7 enpl oyees working. Thus, the Uhion was not deprived
of any significant bargaining strength by the delay of negotiations for
a short period of tine after May 1, 1981, the approxi nate date of the
deci sion to cl ose.

V¢ concl ude that while Respondents coomitted sone viol ations
of their duty to bargain, they did not engage in an overall course of
refusing to bargain or surface bargai ning. Therefore, we find that
nakewhol e woul d not be an appropriate renedy in this case. o Rat her, a

cease- and- desi st and bar gai ni ng

10 Menber Carrillo believes that the Board shoul d provi de nore
definite guidelines for the parties as to when it wll award a
nakewhol e renedi al order for an enployer's refusal to bargain in good
faith. Labor Gode section 1160.3 authorizes the Board to inpose the
nakewhol e renedy "... when the Board deens such relief appropriate,
for the loss of pay resulting fromthe enpl oyer's refusal to bargain.”
The statutory | anguage al l ows the Board discretion in determning
whet her to grant nakewhol e,

(fn. 10 cont. on p. 21)

20.
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order wll effectively renedy Respondents' violations.
Lhil ateral Changes in Wrking Gonditions
By letter of Septenber 26, 1980, Hal bert Ml ler notified the

admnistrator of Holtville' s enpl oyee pension plan to termnate the
plan as of Qctober 1, 1980.£J The UFWwas not notified of the pension
plan's termnation, nor were the workers notified in the fields.

The parties stipulated that on July 21, 1980, Holtville
field workers recei ved a wage increase of forty cents per hour for
regular tine and fifty cents per hour for overtine. The Uhion was not
notified of or consulted about the wage increase.

General ounsel alleged that while Holtville was cl osi ng

(fn. 10 cont.)

see J. R Norton (1979) 26 CGal .3d 1, and requires a causal connection
between the refusal to bargain in good faith and a | oss of pay to

enpl oyees, i.e., in cases Involving negotiation conduct, it nust be
denonstrated that the violations frustrated the negotiation process or
prevented the reachi ng of possibl e agreenent.

I n cases where it e_ngages in surface bargai ning, an enpl oyer by
definition engages i n bargaini ng conduct designed to frustrate the
negoti ati on process or prevent the reaching of any possi bl e agreenent.
Thus, assuming that the Lhion has bargained in good faith, makewhol e
relief is appropriate where the Board nakes a finding of surface
bargaining. However, not all violations of the duty to bargain in good
faith anount to conduct constituting surface bargaining. An enpl oyer
can negotiate in good faith wth an open mnd towards reachi ng
agreenent, if possible, but nonethel ess fall short in some aspects of
its duty to bargain in good faith. In such circunstances, the Board
shoul d require a show ng that the violations frustrated the negotiation
process or prevented the reaching of possible agreenent. | agree that
t her (ha_ I's no such casual connection with regards to the violations found
in this case.

= Ml | er subsequently sent another |etter nmaking the

termnation effective Novenber 1, 1979, the anniversary date of
the pl an.
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and workers were being termnated in the spring of 1981, the work
hours of the renai ning enpl oyees i ncreased w thout notice bei ng
given to the (FW Testinony of irrigators and conpany payroll
records supported the allegati on.

The ALJ cited National Labor Relations Act (NLRA) precedent
hol di ng that pension plans, wages, and increases or decreases in hours
of work are all mandatory subjects of bargai ning (see ALJ Decision, pp
154- 155), and concluded that all three unilateral changes herein
constituted violations of Respondents' statutory duty to bargain. The
ALJ rejected General Qounsel's contention that the unilateral changes,
particularly the termnation of the pension plan, were discrimnatorily
noti vated. As evidence of discrimnation, General Gounsel pointed to
the fact that G owers' enpl oyees, whose pension pl an was termnated at
the sane tine as Holtville's, were given a profit sharing plan while
Holtville enpl oyees were not. However, the ALJ noted that the profit
sharing pl an was not extended to the enpl oyees of Toro Ranches, the
nonuni on farmng conpany, either.

Respondent s excepted to the ALJ's concl usion that they
viol ated section 1153(e) and (a) of the Act by instituting unilateral
changes, but their exceptions brief does not contain any supporting
argunents or discussion of these issues.

W affirmthe ALJ's findings and concl usions that the

uni l ateral changes in working conditions violated section 1153(e)

(i
(i
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and (a) of the Act,l—Z

but that General (ounsel did not establish that
the changes were discrimnatorily notivated. V& wll order that
Respondent s make whol e forner Holtville enpl oyees for any | osses
resulting fromthe unlawful termnation of the pension plan.
CROER
By authority of Labor Gode section 1160.3 the
Agricultural Labor Relations Board (ALRB or Board) hereby orders that
Respondents, G owers Exchange, Inc., and Holtville Farns, Inc.,
jointly and severally, and the officers, agents, successors and
assi gns of each of them shall:
1. QGease and desist from
(a) Failing or refusing to bargain collectively in
good faith wth the Uhited FarmVWrkers of Anerica, AFL-Q O (URW wth
respect to wages, hours, and other terns and conditions of enpl oynent
of Holtville Farns, Inc.'s enpl oyees, or the negotiation of an
agreenent covering such enpl oyees, or in any other nanner failing or
refusing to bargain wth the UFW
(b) Making unilateral changes in Hiltville Farns, Inc.

enpl oyees' terns or conditions of enpl oynent w thout

12 Wth regard to i ncreases and decreases in hours of work,

there may be occasi ons when, because of the peculiarities of

agricul ture, such changes woul d not require bargai ning. For exanple,
unantici pated climatic conditions mght require that, for the
protection of the crop, enployees work a sonewhat |onger or shorter
day (or not at all) until the exigency has passed. This kind of change
in hours we woul d not consider to be a nandat ory subj ect of

bargaining. In other situations, NLRB precedent which calls for
bar gai ni ng woul d have to be evaluated in terns of its applicability in
the agricultural setting. (Lab. Code § 1148.)
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giving prior notice to and opportunity to bargain wth the UFW
concer ni ng such proposed changes;

(c) Failing or refusing to furnish to the UFW at
its request, infornation relevant to coll ective bargai ning;

(d) Failing or refusing to give the UFWnotice and,
on request, an opportunity to bargain over the effects of the
decision to close Holtville Farns, Inc.; or

(e) Inany like or related nanner interfering wth,
restraining, or coercing agricultural enpl oyees in the exercise of
those rights guaranteed by section 1152 of the Agricultural Labor
Rel ations Act (Act).

2. Take the followng affirnative actions which are
deened necessary to effectuate the policies of the Act:

(a) UWon request, neet and bargain col | ectively
in good faith wth the UFWas the certified excl usive coll ective
bargai ni ng representative of Holtville Farns, Inc.'s, agricul tural
enpl oyees regarding the effects of the decision to close Holtville
Farns, Inc., and regarding other unilateral changes in said enpl oyees'
wor ki ng condi tions, and enbody any resulting understanding in a signed
agr eenent ;

(b) UWoon request, provide the UFWw th information
rel evant to col | ective bargai ning about the af orenenti oned subjects;

(c) Make whole forner Holtville agricultural
enpl oyees for all economc |osses they have suffered as a result of

Respondents' unlawful termnation of the enpl oyees' pension plan.
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(d) Sgnthe Notice to Enpl oyees attached hereto
and, after its translation by a Board agent into all appropriate
| anguages, reproduce sufficient copies thereof in each | anguage for the
pur poses set forth herei nafter;

(e) Post copies of the attached Notice in
conspi cuous places on its property for sixty days, the period(s) and
pl ace(s) of posting to be determned by the Regional Director, and
exerci se due care to replace any Notice which has been altered, defaced
covered, or renoved,

(f) Provide a copy of the attached Notice to each
agricultural enployee hired during the twel ve-nonth period fol |l ow ng the
date of issuance of this Qder;

(g0 Ml copies of the attached Notice, in al
appropriate |languages, within thirty days after the date of issuance
of this Qder to all agricultural enpl oyees enpl oyed by Respondent
Holtville Farns, Inc., during the period fromJuly 21, 1980, to
Cctober 29, 1981, and thereafter until Respondents commence good
faith bargaining wth the UPWwhi ch results in an agreenent regardi ng
the aforenentioned subjects, or a bona fide inpasse.

(h)y Arrange for a representative of Respondents or a
Board agent to distribute and read the attached Notice, in all
appropriate | anguages, to the assenbl ed enpl oyees of Respondents on
conpany tine and property at tines and pl aces to be determned by the
Regional Drector. Followng the reading, the Board agent shall be
gi ven the opportunity, outside the presence of supervisors and

nanagenent, to answer any questions

25.
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enpl oyees may have concerning the Notice and/or their rights under the
Act. The Regional Drector shall determne a reasonabl e rate of
conpensation to be paid by Respondents to all nonhourly wage enpl oyees to
conpensate themfor tine lost at this reading and the questi on-and- answer
peri od.

(i) Notify the Regional Drector in witing, wthin
thirty days after the date of issuance of this Oder, of the steps which
have been taken to conply wth it. Udon request of the Regional
Orector, Respondents shall notify himor her periodically thereafter in
witing of further actions taken to conply wth this Qder.

IT 1S FAUIRTHERED GRCERED that the certification of the URV.',
as the exclusive col |l ective bargai ning representative of all of
Respondent Holtville Farns, Inc.'s agricultural enpl oyees, be extended
for a period of one year fromthe date, follow ng the issuance of this
Q der, upon whi ch Respondents commence to bargain in good faith wth the
W

ITIS FURTHER CROERED that the al | egati ons agai nst
Respondents Al bert Chell and Kal -Ed, Inc., be, and they hereby are,

di sm ssed.

Dat ed: Decenber 21, 1984

JGN P. MOCARTHY, Menber

JARE CARR LLQ  Menber

PATR &KW HENN NG Menber

26
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NOTl CE TO AR QLTURAL EMPLOYEES

After charges were nade -against us by the United FarmVrkers of
Arerica, AFL-QO (UAW, and after a hearing was hel d where each side
had an opportunity to present evidence, the Agricul tural Labor

Rel ati ons Board has found that G owers Exchange and Holtville Farns
are one and the sane enpl oyer, and that we violated the | aw by not
bargaining in good faith wth the union about the effects of our
decision to close Holtville Farns, and about changes in wor ki nﬂ
conditions. The Board has ordered us to distribute and post this
noti ce and take the actions |isted bel ow

V¢ wll do what the Board has ordered. V¢ also tell you that the
Agricultural Labor Relations Act is a lawthat gives you and all
farmworkers in Galifornia these rights:

To organi ze your sel ves;

To form join, or help |abor unions; _

To vote in a secret-bal ot el ection to deci de whet her you want

a |l abor union to represent you; .

To bargain w th your enpl oyer about your wages and wor ki ng

condi tions through a | abor union chosen by a najority of the

enpl oyees and certified by the Board;

5. To act together wth other workers to try to get a contract or to
hel p or protect one another; and

6. To decide not to do any of these things.

I S

Because you have these rights, we promse that:

VEE WLL NOT do anything in the future that forces you to do, or
stops you fromdoing, any of the things |isted above.

VE WLL neet and bargain in good faith wth the UFWabout the
effects of our decision to close Holtville Farns.

VEE WLL NOT refuse to provide the UFWw th the infornation it needs to
bargain on behalf of Holtville Farns, Inc., enployees.

VEE WLL NOT nake any change in wages or working conditions of
Holtville enpl oyees without first notifying the UFWand giving them
a chance to bargai n about the proposed changes.

Cat ed:
QRONRS EXGHANGE, INC HOTM LLE FARVG, | NC
By: BY.
(Nane) (Title) (Nane) (Title)
27.
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If you have any questions about your rights as farmworkers or about
this notice, you may contact your union or any office of the
Agricultural Labor Relations Board. ne office of the Board is

| ocated at 319 Véternan Avenue, H Centro, Galifornia, wth this

t el ephone nunber: (619) 353-2130.

This is an official Notice of the Agricultural Labor Rel ations
Board, an agency of the Sate of California.

DO NOI' ReEMOVE CR MUTI LATE
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CASE SUMARY

HO T LLE FARVS, | NC, 10 ALRB No. 49

ARONRS EXAHANGE, | NC, Case Nos. 80-CE245-EC

Q LBERT GH.L and KAL-ED, I NC 81- & 25-EC
81- & 26- EC
81- & 26-1-EC

ALJ Deci sion

The ALJ found that Holtville Farns, Inc., and G owers Exchange, Inc.,
were a single enpl oyer, but that Glbert Chell and Kal-Ed, Inc., were
not part of the Holtville-Gowers entity. The ALJ concluded that the
shutdown of Holtville's farmng operations constituted a contracti ng
out of its lettuce grow ng busi ness, but that the decision was not
subj ect to mandatory bargai ni ng because the circunstances showed t hat
t he Uni on woul d have been unable to engaﬁe i n neani ngful bargai ni ng
about the decision. The ALJ concluded that although the Respondents
had no duty to bargai n about the decision to shut down Holtville, they
did have a duty to bargain about the effects of the decision on the
workers. The ALJ found that the Respondents failed to bargain in good
faith about the effects of the decisionto close Holtville, and
recormended that a makewhol e renedy be applied. The ALJ al so concl uded
that Respondents unlawful |y nade unilateral changes in working
conditions by termnating an enpl oyee pension plan and i npl enenting a
V\agehi n&rq_ease w thout notifying or providing an opportunity to bargain
to the Union.

Boar d Deci si on

The Board affirnmed the ALJ's finding that Holtville and Gowers were a
singl e enpl oyer. The Board overrul ed the ALJ's concl usion that the
shut down of Holtville was a contracting out of bargai ning work, and
found that the shutdown was a partial closure not subject to nandatory
bargai ning. The Board concl uded that Respondents had viol ated their
duty to bargain in good faith about the effects of the partial closure
by del ayi nﬂ notification to the Uhion of the decision to close, by

del aying the start of negotiations, and by failing tinely to provide
infornmati on requested by the Uhion. However, the Board concl uded that
the Respondents did not engage in an overall course of refusing to
bargai n or surface bargaining and that therefore inposition of a
nakewhol e renedy woul d not be appropriate. Rather, a cease-and-desi st
order woul d effectively renedy Respondents' violations.

The Board al so affirned the ALJ's concl usion that Respondents had
unlawful | y nade unilateral changes in working conditions.

(EErrrrrrrrrirrrrg

(i
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The Board ordered Respondents to cease and desist fromfailing or
refusing to bargain wth the Uhion and to neet upon request and
bargai n coll ectively wth the Uhion regarding the effects of the

decision to shut down Holtville and regarding the unilateral
changes.

* * *

This Case Summary is furnished for information only and is not an
official statenent of the case, or of the ALRB.

* * *
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STATEMENT F THE CASE

This unfair |abor practice action arises fromthe 1981
cessation of farmng at Holtville Farns, Inc. The other respondents—
Gowers Exchange, Inc., Glbert Chell, an individual, and Kal - Ed,
Inc.--are naned in the action on the theory that they and Holtville
Farns are a joint or single agricultural enployer.

The main violations alleged in the conplaint as amandedy are
that the respondents: shut down Holtville and termnated its enpl oyees
because the workers engaged in union activities and participated in
the processes of the Agricultural Labor Relations Board (ALRB or
board); subcontracted or diverted work fornerly perfornmed at Holtville
to non-uni on establishnents; and failed to bargain in good faith wth
the Uhited FarmVWrkers of America, AFL-A O (URY about the decision
to cl osey and subcontract work, and about the effects of the
decision. Additionally, before the shutdown, sone terns and

conditions of enpl oynent allegedly were

_ ~ 1. The conpl ai nt was anended before and during the hearing.
Inits final form it consists of the Fourth Anvended (onsol i dat ed
Qonpl ai nt (Sept. 28, 1981), the Brratumto Fourth Amended Consol i dated
Conpl ai nt (Sept. 30, 1981), and the Arendnent to the Fourth Anended
Qonsol i dated Gonpl aint (Gct. 14, 1981). Al references to "the
conplaint” are to this conbi nation, unl ess otherw se specifi ed.

Subpar agraphs 15 (j) and (k) of the conplaint, and the
references to themin paragraphs 16, 17 and 19, were dismssed at the
concl usion of the general counsel's case. See Reporter's Transcript,
\>§<|><il>%%q;' p. 28. (Hereafter, the transcript is cited as, e.g., RT

2. The terms "close" and "closing" are used for
conveni ence, and are not intended as legally preci se statenents. The
fact that farmng operations ceased at Holtville Farns is not _
di sputed, but whet her the respondents continued the same operations in
anot her formis.



changed unilaterally and discrimnatorily. The general counsel
asserts that the foregoi ng conduct constitutes unfair |abor
practices under sections 1153(a), (c), (d) and (e) of the
Agricultural Labor Relations Act (ALRA or the Act).§/

Holtville Farns was naned in an unfair |abor practice charge
filed on Cctober 22, 1980, and in tw nore filed on February 17, 1981.
G owers Exchange was first naned in an anendnent to the third charge,
filed May 28, 1981. (n June 8, 1981, the charges were consolidated and
the initial Gonplaint issued agai nst both conpanies. Qlbert Chell and
Kal -Ed were not naned in or served wth any charges; they were first
naned and served when the Second Anended Conpl ai nt was i ssued on June
23, 1981. Al respondents filed tinely answers in which, in addition
to denying the substantive allegations, they deny being joint enpl oyers
wth any of the others. The answers al so set forth various substantive
and procedural def enses.

The general counsel sought a prelimnary injunction agai nst
Holtville Farns and G owers Exchange in the superior court, and after a
hearing on June 18, 1981, the court, finding reasonabl e cause to
bel i eve that they were a joint enpl oyer, issued a restraining order.
Both respondents were enjoined, inter alia, fromsubcontracti ng work
perforned by Holtville enpl oyees or inpl enenting the decision to cl ose
Holtville wthout first giving the UPWan opportunity to bargai n about
the decisions and their effects, and fromfailing and refusing to

reinstate the Holtville enpl oyees while

3. Gl. Labor (ode, sections 1140 et seq. Al statutory
references are to the Labor CGode unl ess ot herw se st at ed.
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bargai ning unit work renai ned avail able. The court's order was

subsequently nodified to renove the requirenent of bargai ni ng about

t he deci sion to shut down. 4

Fol l ow ng a prehearing conference on July 8, 1981, this
natter was heard during the period of July 22-Cctober 29, 1981, at
various locations in H Centro, Salinas, and the Monterey Peninsul a.
Al parties had the opportunity to participate in the hearing, to offer
evi dence and to examne wtnesses. The general counsel and all
respondents fil ed post-hearing briefs, and respondents Holtville Farns
and G owers Exchange filed reply bri efs.§/

After considering the briefs and the entire record, includi ng
ny observations of the deneanor of the wtnesses, | nake the fol | ow ng

findings of fact and concl usions of |aw

BACKCROND AND JUR SO CT1 QN

Uhderlying the alleged violations is the contention that all
four respondents are actually one joint agricultural enpl oyer for
purposes of the ALRA The general counsel then clains that Holtville
Farns was initially created and subsequently cl osed by its parent
corporation, Gowers Exchange, in order to avoi d unioni zation. S nce

all four respondents are in essence one, the

4. ARBv. Hltville Farns, Inc. (Super. G. Inperial Co.,
No. 2606).

5. h Gctober 18, 1982, the general counsel noved to reopen
the case and anended the conplaint to i ncorporate a new conpl ai nt based
on several recently filed charges. See Gowers Exchange, Inc., et al.,
Case Nos. 82-(E-67-EC et al. n Decenber 13, 1982, after a hearing,
the notion was denied on the ground that the newy alleged natters did
not constitute a basis for reopening the record in this case, a year
after the hearing ended.



argunent continues, the cessation of farmng by Holtville Farns was not
atotal closure but a partial closure of the larger entity.
Gonsequent |y, the respondents had a duty to bargain with the URWabout
the decision to discontinue farmng as well as the effects of the
decision. Goncurrently, notivated by the Holtville enpl oyees' union
activities and utilization of Board processes, the respondents
unilateral ly and discrimnatorily changed enpl oynent conditions,
ultinately termnating the enpl oyees and diverting bargai ning unit work
to non-union entities. These actions were all taken wthout notifying
or consulting wth the union, the general counsel contends, and when
the respondents finally did enter into negotiations, they did not
bargain in good faith.

A general picture of the situation provides the context for
the nore detail ed exploration of factual and | egal issues that foll ows.
Throughout this decision, where no factual controversy is indicated,
the facts as stated are virtual |y uncontradi cted and correspondi ng
findings are inplicit.

Holtville Farns, Inc., a Galifornia corporation, was created
by G owers Exchange in 1974 to conduct farmng operations in the
Inperial Valley. It is aclosely held corporation, the shares bei ng
evenly divided anong Hal bert Ml ler, its president, Lael Lee, vice-
presi dent, and Bennett (B ll) Brown, secretary-treasurer. The three
nen al so constitute its board of directors. Wen Holtville Farns was
fornmed, Inperial Valley property previously owed and farned by G owers
Exchange was transferred toit. (perating on |eased |and as wel |l as
the land it ows, Holtville cultivated crops excl usively under contract

wth Gowers Exchange. Its prinary crop



was | ettuce; secondary crops included wheat, alfalfa, Sudan grass,
ml o, cotton and oni ons.

Fol low ng a 1975 el ection, the VWstern Conference of Teansters
was certified by the ALRB as the col |l ective bargai ning representative
of Holtville's agricultural enployees. The UFWhad not been on the
bal | ot but objected to the certification neverthel ess, asserting, inter
alia, that the enpl oyer was inproperly designated because Holtville
Farns was in fact part of G owers Exchange. Its objections were
dismssed wthout the nerits of this contention bei ng considered by the
boar d. o The conpany and the Teansters did not enter into a coll ective
bar gai ni ng agreenent, and in 1978 the UFWpetitioned for certification.
The petition was limted on its face to agricultural enpl oyees of
Holtville Farns, and nowhere in the related proceedi ngs was it
suggested that they were enpl oyed by any other entity or shoul d be
i ncl uded i n another bargaining unit.

The UFWwon the February 1978 election and was certified in
1979. (Holtville Farns, Inc. (July 19, 1979) 5 ALRB No. 48.)2/ The

conpany then engaged in a technical refusal to bargain: that is, it

6. Holtville Farns, GCase Nb. 75-RG 36-R

7. In addition to noving that admnistrative notice be taken
of the board' s decisions here and in Holtville Farns, Inc. (1981) 7
ALRB Nb. 15 (see text, next page), which notion was granted, the
general counsel noved that the decisions thensel ves be admtted into
evidence. The notion, ruling on which was reserved, is denied.

- Ruling was al so reserved on the general counsel's notion to
admt into evidence QX 184, a neno to attorney Larry Dawson from
attorney Ron Barsaman that was given to the general counsel
I nadvertantly. The notion is granted.



expressly refused to bargain in order, it asserted, to test the
validity of the certification. An unfair |abor practice charge
resulted in a determnation by an admnistrative lawofficer (ALQ in
August 1980 that the conpany acted in bad faith and shoul d nake the
enpl oyees whol e. Just before the hearing in this case began, the board
i ssued a two-to-one deci sion (Menber MCarthy di ssenting) uphol ding the
ALO s concl usi ons; the decision becane final after the close of the
hearing. Holtville Farns, Inc. (July 8, 1981) 7 ALRB Nb. 15, review
den. G@.App., 4th DOst., Dv. Ohe, Dec. 31, 1981, hrg. den. Jan. 28,

1982. The majority held that while the conpany's litigation posture
(raising a peak enpl oynent issue) was reasonable, its refusal to
bargai n was nonet hel ess notivated by a desire to del ay bargai ning and
under m ne enpl oyee support for the union.

Meanwhi | e, the decision had been nmade to stop farmng at
Holtville before preparati ons began for the 1981-1982 | ettuce season.
(Inperial Valley lettuce is generally planted i n md-Septenber through
early Novenber; the harvest runs fromlate Novenber into March.) The
union was notified of the decision by a letter dated My 27, 1981. By
the tine the hearing began, the conpany had termnated its agricultural
enpl oyees and di sposed of its equipment and farmland. The corporation
still existed and rmai ntai ned an office, but its only ongoing function
was as lessor of the land it owns.

Qowers Exchange, Inc., is a Galifornia corporation forned in
1954. Its principal stockholders and officers are the sane three nen
who own Holtville Farns: Lael Lee is president of G owers Exchange,

Hal bert Ml ler is vice-president, and Bennet Brown is



secretary. The remai ning stockhol ders are Donald Mtchell, who al so
serves as treasurer, and a fewrel atives of the princi pal s.§/ The

corporate board of directors consists of the four nanmed nen.

Gowers Exchange is a "grower-shipper”: it harvests, packs,
narkets and ships crops in which it has acquired a proprietary interest
at the tine of planting. It nay incidentally cultivate its ow crops,
but characteristically a grower-shipper finances and to a
limted extent supervises the cultivation by others ("farners" |ike
Holtville Farm;),gl and then assunes total responsibility for
operations when the crops are ready to harvest. Lettuce is the
princi pal crop handl ed by G owers Exchange.

The conpany has its headquarters in Salinas but operates

throughout the | ettuce-grow ng portions of Galifornia (the Salinas

8. The record is not clear about the actual percentage each
st ockhol der has. Each principal controls an equal interest, however.
That is, apart froma snall share held by Mtchell, Brown and two
children own one-third;, Mller and his w fe have equal hol di ngs,
toget her anmounting to one-third; and Lee owns one-third.

9. The word "grower" in the record i s anbi guous: at tines it
refers to the enti _tY that puts up grow ng costs and harvests, packs and
sells the crop, while at other tines it refers to the entity that
actually cultivates the crop. Gonpare, e.g., a contract |ike General
Gounsel 's Exhibit 69, between a "grower” and a "farmer,” wth one |ike
General ounsel 's Bxhibit 194 or the expert testinony of Andrew Church,
where the parties to simlar contracts are descri bed, respectively, as
the "shipper" and the "grower." To avoid confusion, in this decision
the word "farner” is used to designate the actual cultivator of crops,
whi | e "grower-shi pper" denotes the harvester-narketer wth an interest
inthe crop. (A grower-shi pE_er nmay be referred to as sinply a
"shipper," but strictly speaking a shipper acquires no interest in a
crop until it is ready for harvest, at which point the shipper
harvests, packs and narkets it.).

Hereafter, exhibits of the general counsel are referred to as

A&X e.g., &X69; respondent’'s exhibits are designated by HX
(Holtville Farns exhibits), X (Gowers Exchange exhibits), and CX
(Chell and Kal -Ed exhibits).



and Inperial Valleys, Bythe and Hiron) and Arizona. It farned | ettuce
and other crops under its own nane until 1974, when it created
Holtville Farns and anot her farmng conpany, Toro Ranches, Inc. ’@/ in,
respectively, the Inperial and Salinas Valleys. S nce then, Gowers
Exchange as such has not directly engaged in farmng. In addition to
its harvesting and narketing operations, the conpany has an interest in
several |ettuce cooling operations.

Soon after passage of the ALRA an el ection conducted at
Gowers Exchange resulted in a victory by the Teansters Uhion, but
the Teansters wthdrewits representation petition before the
election results were certified,gj In February 1977, after anot her

el ection, the UPWwas certified to represent the Gowers

10. In nmany ways, the structure and operations of Toro
Ranches parallel those of Holtville Farns. Because of its
simlarities, evidence about it was admtted to shed |ight on conduct
concerning Holtville. e significant difference is that no uni on
el ecj[i:_ondV\as conducted at Toro, and no enpl oyee representative has been
certified.

Ref erences to another entity, B ythe Farns, a partnership
owned by the three principals, al so appear in the record. Snce its
structure did not appear to be very simlar to Holtville's, inquiry
into its owership and operation was strictly [imted.

The general counsel requests that both conpanies be found to
be part of the enployer. (See post-hearing brief at p. 85 fn. 55.)
Gontrary to the general counsel’s assertion, neither's relationship to
G owers Exchange was fully litigated; nor was notice given that such a
finding woul d be sought. Accordingly, the request is denied.

11. Hal Mller inplies in his testimony that the Teansters
were certified at Gowers Exchange, entered into a contract wth the
corrpanx, and later repudiated the contract. Reliance is instead pl aced
upon the board' s records in Gowers Exchange, Inc., Case No. 75-RG42-M
(admni strative notice of which is hereby taken) for the assertion in
the text. The contract to which Ml ler referred to appears to be a
pre- ALRA contract.



Exchange workers. The union did not raise any issue about the status
of Holtville Farns enpl oyees in the certification process, and the
bargaining unit defined in the board s certification was limted to

agricultural enpl oyees of G owers Exchange.l—zl

A year after the union was certified, it and G owers Exchange
executed their first collective bargai ning agreenent. Wen t hat
contract expired in January 1979, an 11-nonth stri ke ensued before the
parties reached agreenent on another. The second contract renained in
effect until August 1982. e

The third respondent, Glbert Chell, was general manager of
Holtville Farns frommd-1977 until June 30, 1981. For about 25 years
Chel | has also, as a sole proprietor, farned | ettuce and ot her crops on
| and owned or |eased by himand his famly; since 1978 all his |ettuce
was grown under contract wth G owers Exchange.

In 1978 Chel |l forned Kal -Ed, Inc., the renai ni ng respondent .
A Galifornia corporation whose st ockhol ders and officers are Chell and
his wfe, Kal-Ed is an agricultural equi pnent conpany that did custom
tractor and caterpillar work for Holtville Farns, G owers Exchange, and
Chell's farmng enterprise.

Holtvill e Farns enpl oyees frequently perforned services for
Chell's farmng and equi pnent operations. No election has been

conduct ed anong Chel | or Kal -Ed enpl oyees as such, and no uni on has

12. See G owers Exchange, Case No. 77-RG8-E

13. See the 1978 contract (excerpted in (EX 24), the 1979
contract (GCX 133), and Admral Packing Co. (1981) 7 ALRB No. 43, ALO
opn. at p. 5 n. 5and p. 33, n. 33 (admnistrative notice of whichis
hereby taken). During the strike, G owers Exchange was the subject of
an unfair labor practice charge for denying access to the union. See
Qowers Exchange, Inc. (1982) 8 ALRB Nbo. 7
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been certified to represent them

CGertifications notw thstanding, the UFWcontinued to assert in
other contexts that the various entities actually were one. It sought
toinclude Holtville Farns enpl oyees in the G owers Exchange bargai ni ng
unit during the first contract negotiations in 1977, before it was
certified as the Holtville representative, and again after it was
certified, during the 1979 negotiations that |ed to the second G owers
Exchange contract. 1In the 1979 negotiations the union asserted that
Kal -Ed and Gl bert Chell enpl oyees shoul d be included in the bargai ning
unit as well. Both tines the contracts were limted to Gowers
Exchange enpl oyees.

The union al so all eged a joint enpl oyer relationship anong
the entities in several unfair |abor practice charges. Earlier charges
containing that allegation agai nst G owers Exchange were w t hdrawn, and
the resulting conpl ai nts dismssed, as a condition of the 1979 contract
settlenent. The prior charges asserting a joint enpl oyer relationship
anong Holtville Farns, Glbert Chell and Kal -Ed were resol ved i n 1980
by a settlenent agreenent in which those respondents, while denying

they were a joint enployer, agreed to act as one. 4

Before the settlenment was reached, the union nade fornal
bar gai ni ng denands upon Gl bert Chell and Kal -Ed, asserting that they
were "successors" to Holtville Farns. In response, acting on behal f of
both entities, Chell petitioned the board for clarification of the

bargai ning unit, but the petitions were

14. See XX 159. Possible violations of the settlenent
agreenent are not at issue in the present case.
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di smssed by the executive secretary on the ground that the unit
clarification procedure was i nappropriate to deternne whet her
addi ti onal enpl oyers shoul d be included w thin an existing
certification. =

| find that each respondent is or has been engaged in
agriculture in Galifornia during the naterial tines herein, and
accordingly is an agricultural enployer within the neani ng of section
1140.4(c) of the Act. | also find that the UFWis a | abor

organi zation w thin the neani ng of section 1140. 4(f).

THE BEMPLOYER
The Facts

Holtville Farns and G owers Exchange

As has been suggested al ready, the sane three peopl e
basi cal |y own and control both conpanies. The principal stockhol ders
of Gowers Exchange-- Lael Lee, Hal Ml ler and Bennett Brown—have been
the sol e stockhol ders, board of directors, and officers of Holtville
Farns since its inception in 1974. Gowers Exchange treasurer and
controller Donald Mtchell, a mnor stockhol der and the fourth nenber
of its board of directors, also serves wthout conpensation as
controller and de facto treasurer (Brown has the title) of Holtville
Farns. Despite his positions, Mtchell's rol e as decision naker is
relatively mnor; according to his own testinony, he takes his
direction fromthe others. Lee, Mller and Brown, the three

principals, jointly nake the naj or

15. See Kal-Ed, Inc., Case Nb. 80-UGI-EC et al.
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deci sions -- decisions about dividend paynents, investnents, |and
transfers, desired | ettuce acreage and | oan applications, for
Instance -- for both conpanies. The decisions, first, to create
Holtville Farns and, later, to stop its farmng operations were
theirs.

The Fornmation of Holtville Farns. Holtville Farns was creat ed

entirely fromassets of G owers Exchange: the Inperial Valley | and
owned and fanned by G owers Exchange, together wth its farmng

equi pnent, was transferred to the new conpany; farnworkers enpl oyed by
Gowers Exchange in the Inperial Valley becane enpl oyees of the new
conpany; and G owers Exchange provided the working capital for the new
conpany.

The general counsel contends that Holtville Farns was forned
for anti-union reasons. Hal Mller testified that he and the ot her
principals had three reasons for creating it and Toro Ranches, its
Slinas Valley counterpart: they wanted G owers Exchange out of
farmng, thinking that the farmng operations woul d be nore successf ul
I f nanaged separately; they wanted G owers Exchange divested of its
Inperial Valley farmland because the corporation was acquiring new
shar ehol ders who, they felt, were not entitled to an ownership interest
inthe land; and they wanted to nove a G owers Exchange enpl oyee into
an ownershi p position through Toro Ranches.

The general counsel points to the formal mnutes of the
neeting of the G owers Exchange board of directors at which the spin-
of fs were approved. According to these mnutes, one objective of the
corporate reorgani zati on was to:

[s]eparate the farmng activities conducted in |nperial
Val | ey and surrounding areas fromfarmng activities

-13-



conducted in Salinas Valley and surrounding areas in order to
i sol ate problens having to do with organi zed farml abor and to
oSt cal cul 8150 10 pr oduge BPPrOprI ai6 Fesd i | n each of the
ar eas.
(The other objectives set forthin the mnutes are consistent wth
Mller's testi m)ny.)l—6/

Respondent s assert that this objective had no basis in
reality, but was nere "w ndow dressing" put into the mnutes in an
attenpt to insure that the spin-offs were tax free. Edward S ngl et on,
a partner and tax specialist in the accounting firmenpl oyed by G owers
Exchange, testified that he initiated the idea of concern about | abor
probl ens, since it was recogni zed as a val id busi ness purpose that
woul d qualify the G owers Exchange di vestnent as a non-taxabl e
transaction rather than a taxabl e dividend. Paul Hanerly, business
attorney for the corporation, testified that he prepared the mnutes in
guestion after learning of Sngleton's advice and participating in
several discussions wth the principal s about the advisability and
i npl enentation of the spin-offs; he said that he inserted the "I abor
probl ens” objective to hel p support the business justification for the
spin-offs. Sngleton and Hanerly, as well as John Hontal as, anot her
partner in the accounting firmwho al so participated i n nany neetings
wth the principals about the spin-offs agree that |abor problens were

never nentioned by any of

16. The other objectives stated in the mnutes are:

1. Separate the day-to-day farmng activities of the
corporation fromthe existing corporate structure.

2. Permt acquisition of stock in the present corporation

by Don Mtchell and Robert G Kuhnau separate fromthe direct
farmng activities. (See (EX 16.)

- 14-



the principals as an actual reason for the corporate
restructuring. e

The statenent in the board mnutes about |abor problens is the
only direct evidence of an anti-union purpose for Holtville's
formation. | credit the testinony of the three outside wtnesses that
the idea of incorporating the statenment originated wth themfor tax
avoi dance reasons and the principals did not suggest that |abor
problens were in fact a reason for the divestment. It is true that
their ongoi ng professional relationships wth Gowers Exchange m ght
cause themto be biased, but that is bal anced by their being relatively
disinterested and havi ng professional reputations to naintain.
Furthernore, their explanation is plausible and the reasons of fered by
Ml ler to explain the spin-offs are sufficient in thensel ves.

| accept the respondents' argunent that the statenent was
nere "w ndow dressing” for the Internal Revenue Service, and find that
the general counsel has not established by a preponderance of the

evidence that the formation of Holtville Farns was notivated by

17. A the hearing, ruling was reserved on the
admssibility of the testinony that the principals did not nention
| abor problens. None of the parties addressed the issue in the post-
hearing briefs. | conclude, as | indicated at the hearing, that the
testinony i s hearsay, being offered for the truth of the inplied
statenent that |abor problens had nothing to do wth the fornmati on of
Holtville Farns, but 1s nonethel ess admssible for the truth of the
matter stated as a prior consistent statenent. Mller's testinony about
the reasons for formng Holtville Farns was inpeached by the
conflicting corporate mnutes, inputable to all the principals, but
their inplied statenents are consistent with Mller's testinony and
were nade prior to the preparation of the mnutes. (See Evid. Code
sections 1236 and 791.) e testinony is admssible in any event as
circunstanti al evi dence of the principals' state of mnd about the
conpany' s fornati on.
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hostility toward uni on organi zati on. 18/

Routine (perations. Before and after Holtville Farns was

created, Hal Ml ler was the principal who generally represented G owers
Exchange in the Inperial valley. He was the person who negoti at ed
| ettuce grow ng agreenents wth other Inperial Valley farners, and then
consulted wth themabout the cultivation of the crop. Wen the
| ettuce was ready to harvest, Bennett Brown and the G owers Exchange
harvest supervisor arrived to direct operations, but Mller was still
avai l abl e as needed. And, as he previously had when G owers Exchange
was farmng, Mller supervised grow ng operations for Holtville Farns.
Mol I er worked closely wth @lbert Chell, Holtville' s general
nmanager. Chell's predecessor as general manager, his brother A bert,
had been Inperial Valley district manager for G owers Exchange, and
when the new conpany was created, according to Ml ler, A bert Chell's
title changed, but not his duties. Mller spent considerable tine in
the Inperial Valley, and when not there, consulted wth Chell by phone

at |east once a day, and often

18. In finding that an anti-union notivation for the
formation of Holtville Farns has not been proved, | do not intend to
mplx that no UFWactivity was occurring or that G owers Exchange was
not hostiletoit. See, e.g., Aberto Gonzal ez* testi nony about
organizing efforts in the fall of 1974. Wre the issue raised in
anot her context (in the tax court, for instance) where it was in
Gowers Exchange's interest to establish that there were in fact |abor
problens at the tine, | think the conpany woul d have little difficulty.
Factual findings about 1974 union activity or anti-union ani mus apart
fromthe formation of Holtville Farns are unnecessary in the present
proceedi ng, however.
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nor e. 19 Chel | was responsi bl e for day-to-day operations, but

Mol ler set policy and had the final say. In lettuce cultivation for

exanpl e, Ml ler nade out the pl anting schedul e@/ In consultation wth

Chel | ; he di scussed pre-planting work in general wth Chell and then

| eft specifics, such as arranging for the heavy equi pnent work, to him

together they planned a basic fertilization program which Chell then

executed; but Chell determned how many workers Holtville Farns needed,

and when. In general, Mller either nade or was consul ted about all

naj or operating decisions for Holtville Farns, and Chell executed t hem
Holtville Farns grew crops on land that it |eased, in addition

tothe land it owed, and on occasion | eased its own land to ot her

farners for a single-crop season. Ml ler nmade the | easi ng

_ 19. Miller estimated that he spent 80 to 90 percent of his
tine overal |, and 100 percent during the |ettuce grow ng season, on
Holtville matters, but | find this to be an exaggeration. The claimis
uncor robor ated by his descriptions of the work he perforned and the
amount of tine he spent in the Inperial Valley. Hs continued activity
wth Gowers Exchange is denonstrated in G owers Exchange, Inc., supra,
8 ALRB No. 1, ALOopn. at pp. 4, 5 (admnistrative notice of which is
hereby taken). Furthernore, for the fiscal year ending Mrch 31, 1976,
Mller's entire salary was al |l ocated to Toro Ranches and Holtville
Farns because he spent so nuch tine on their affairs, according to Don
Michel I, but no such allocation was nade in |ater years. The
inplication is two-fold: at first Mller spent considerable effort on
Toro Ranches as well as Holtville Farns; and subsequent!ly he spent |ess
time on the newer conpani es, and, presunably, nore on G owers Exchange.

20. The planting schedul es and crop summari es prepared under
Ml ler's direction apparently serve both conpani es: the%/ wer e prepar ed
inthe Holtville Farns office by its clerical worker, often onits
| etterhead, and incorporated data on its other crops, not just the
| ettuce harvested by G owers Exchange; but they al so include the
| ettuce grown for Gowers Exchange by other farners |ike Chell,
Shunard, Fornasero and Nlson. In one instance, on a page entitled
"Holtville Farns 1979," appears the entry, "SHMARD . . . QRONNG FCR
US' (ny enphasis): Shunard's contract was wth G owers Exchange, not
Holtville Farns. (See X 142:16.)
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deci sions, although Chel | usual ly sought out available |and and di d
nost of the footwork. Wen |land was | eased for Holtville to farm often
Gowers Exchange, not Holtville, was naned as | essee. S mlarly, when
Holtville's land was | eased to other farners, G owers Exchange was
sonetines naned as | essor. n one occasion, |and | eased to Gowers
Exchange was sublet, and Holtville was naned as subl essor. The
practice of namng G owers Exchange as | essee of land for Holtville to
farmbegan because it was easier to obtain | eases for G owers Exchange
as a previous tenant and known busi ness, Ml | er expl ai ned, and
continued "only out of habit." No explanation was given for nam ng
G owers Exchange as | essor of Holtville land, or vice versa: Ml ler
descri bed one such situation as "a ness."

As nentioned, Holtville Farns cultivated crops exclusively for
Gowers Exchange. ontractual arrangenents between farners and grower -
shippers typically fit into one of two categories commonly known as
"farmng contracts” and "joint deals.” Details nay vary w dely, but
certain features characteri ze each type of agreenent. Unhder a farmng
contract, the farnmer assunes little or no risk: the grower-shipper puts
up nost or all of the costs of growng a crop, and gets nost or all of
the profit (or loss) fromits sale. The farner's basic profit is
included in a fixed charge per acre for admnistration or overhead,
al though the farner may al so be given an interest in the net profit
(after the grower-shipper recovers all costs) fromthe crop, typically
10 percent, as an incentive. |In essence, the farner is paid to grow a
crop that is owned by the grower-shi pper.

Inajoint deal, also sonetines called a "grower-shi pper
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agreenent, " farner and grower-shi pper both own the crop: they share the
grow ng costs, and the profit or loss. Typically, the farner provides
the land, water, |abor and equi pnent to prepare the land and pl ant and
grow the crop to the point of harvest, while the grower-shipper either
contributes a fixed sumper acre for the renai ni ng pre-harvest expenses
or pays the actual cost of itens such as seed, fertilizers and
i nsecticides, and | abor for thinning and weedi ng. The agr eenent
usual Iy contains -- as do many farmng contracts -- a fixed "packi ng
charge" due to the grower-shipper for the cost, including a profit, of
harvesting, packing, handling, distributing and selling the crop.
After deduction of the packing charge, the gross proceeds -- which rmay
show a profit or a loss -- are divided between grower-shi pper and
farner in the ratio agreed upon in the contract, usually 50:50 or 66-
2/3:33-1/3; the apportionnent of grow ng costs is cal cul ated to refl ect
the sane ratio

Farmng contracts were the basic formof the agreenents
between Holtville and G owers Exchange. Wth respect to lettuce, the
naj or crop, after the G owers Exchange board of directors determned
how nuch acreage it wanted in the Inperial Valley, Mller consulted
wth Chell to decide how nuch Holtville Farns coul d provide. Mller
al so decided what other crops Holtville would grow, and the acreage of
each. The general provisions of the contracts were worked out by al
three principals, according to Mller, although he al one determ ned
sone major details, such as estinated grow ng costs. He describes
hi nsel f as arguing and negotiating w th hinsel f about the overhead

all onance, the figure that included Holtville's profit nargin.
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The early agreenents between Holtville and G owers
Exchange, from1974 to 1976, are typical farmng contracts: assumng no
risk, Holtville received all its grow ng costs plus 10 percent of any
net profit fromthe crop. Beginning in 1977, however, Holtville Farns
advanced 10 percent of the grow ng costs and assuned 10 percent of any
net loss, as well as profit. Mller testified that this change
resulted froma decision by the Holtville board of directors that the
ri sk was "reasonabl €' and the nove, if successful, woul d help
capitalize the conpany. (Uhdoubtedly "reasonabl e" fromQ owers
Exchange' s point of view the benefit to Holtville is not evident.)

For 1980-1981, Hbltville's final farmng season, there was a
drastic change in contract terns: instead of 10 percent, Holtville
Farns put up 80 percent of the costs in return for 80 percent of the
net profit or loss, and Gowers Exchange's interest was reduced from90

to 20 percent. The three principals acting as the G owers Exchange

board of directors nmade this decision when the bank was unwilling to
extend nore credit to Gowers Exchange but would lend to Holtville if
its incone could be increased. This event is discussed nore thoroughly
bel ow, in conjunction wth the discussion of Holtville' s shutdown.

Ml | er repeatedly characterized the rel ationship between the
two conpani es as one where Holtville farned "for the benefit of"
Qowers Exchange. This neant, he explained at one point, that G owers
Exchange had title to the crops, advanced all costs and assuned al |
risks, an explanation consistent with his description of all the

agreenents between the two as farmng contracts. It is
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clear fromHoller's testinony as a whol e that he did not viewthe
alterations in contractual terns as affecting the basic rel ati onshi p
between the conpanies. He also testified that all of Holtville' s
profits, fromleases and one-crop grow ng agreenents wth other farners
as well as fromits contracts wth Gowers Exchange, ultinately went to
t he grower - shi pper.

Acting for Gowers Exchange, Ml ler or, at his direction,
Chel |, negotiated contracts wth other Inperial Valley farners for the
lettuce Holtville Farns could not provide. Mst of those agreenents
were joint deals, where Gowers Exchange and the farner share the costs
and profits (or losses) equally or on a two-to-one basis, and thus
provide little basis for conparison wth the Holtville agreemants.z—ll
Four other farmng contracts are in the record, three wth Q1 bert
Chell and one wth Gen Shunard, a farner who is not a party to this
action. Those four contracts, although for later crop years, are
essentially identical tothe early Holtville contracts, i.e., Gowers
Exchange put up all the costs and assuned all the risks, while the
farner received 10 percent of the net profit, if any, fromthe sal e of
the crop. No other contracts in the record allocate costs and risks in
a manner simlar to the later Holtville ones.

A ven the absence of evidence that contractual terns were

ignored or nodified in their execution, there is no basis in the

21. The 1980-1981 joint deals wth other farners can be
conpared wth the 1980-1981 Holtville farmng contract in one aspect:
t he packi ng charge set by Gowers Exchange is specified in all the
contracts, and the charge to Holtville, $2.75 per carton for
conventional packing, is the sane as the charge to the other farners.
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record for finding that the agreenents between G owers Exchange and
Holtville Farns were significantly nore or |ess favorable to either
party than the agreenents negoti ated between G owers Exchange and ot her
farnmers. The few contracts that can be conpared do not differ
significantly.

Ml ler testified that the usual practice was for him as
president of Holtville Farns, to execute contracts and | eases on its
behal f, and for Brown or Lee to sign for Gowers Exchange. Mbst
contracts between the two conpani es were executed in this nanner,
al though on one occasi on Ml ler signed for G owers Exchange whil e Brown
signed for Holtville Farns. Qher docunents reveal that Mller and
even Gl bert Chell often executed contracts and | eases for G owers
Exchange, and Chel | frequently executed themfor Holtville Farns.

Ml ler testified that whenever Chell signed for either conpany, he was
aut hori zed to do so by Ml ler.

Labor Relations. 1In general, the two conpani es have di stinct

work forces. Hboltville workers stay in one place and performtilling
operations such as planting and irrigating, while Gowers Exchange
workers fol l ow the harvest around the state and into Arizona. The
initial Holtville work force cane fromQowers Exchange: the
farmworkers enpl oyed in the Inperial Valley grow ng operations of

G owers Exchange were sinply transferred to the payroll of the new
conpany, retaining seniority fromtheir hire dates at G owers Exchange.
In sone years, G owers Exchange enpl oyees did the hoei ng and thi nni ng
operations at Holtville, work otherw se perforned by a | abor contractor
or, occasionally, regular Holtville enpl oyees. Qherw se, there is

l[ittl e evidence of

-22-



enpl oyees novi ng fromone conpany to the other, and there is no

evi dence of workers enpl oyed by one conpany performng functions
regul arly perforned by enpl oyees of the ot her.2—Z

S nce the Gowers Exchange fi el dworkers were covered by a
col | ective bargai ning agreenent wth the UFW wage rates, seniority,
hol i days, vacations, pension and nedical plans, and ot her enpl oynent
conditions for themwere established by the contract. Qe person, E
Soll, had the job of admnistering it for the conpany. Hs duties
i ncl uded handl i ng gri evances and checki ng that the conpany net its
contractual obligations about |ayoff and recall procedures.

He reported to and took direction fromthe three principals. Soll

did not performany services for Holtville Farm;.@/

A Holtville, where there was no union contract, sone
enpl oynent terns were set by Glbert Chell in consultation wth Hal
Ml ler. Together they set wage rates, paid holidays and vacati ons.
Chell had inherited a seniority systemof unspecified origin that
determned the order of layoffs and recalls. Wthinits framework he

was responsi ble for laying off, recalling, hiring, firing and

22. No evidence in the record supports the general counsel's
assertion (post-hearing brief at pp. 23-24) that it woul d not be
uncommon for farmng operation workers and harvesting enpl oyees to
performeach other's functions during the harvest. The only evi dence
of any exchange of function is testinony by one Holtville Farns
enpl oyee that on one occasi on he and a co-worker cleaned the Gowers
Exchange cool er, an isolated incident at nost. (There is no evidence
about who usual Iy cl eaned the cool er.)

23. Donald Mtchell testified that BEd Soll handl ed
personnel natters for Holtville as well as Gowers Exchange. Hs
testinony is the only such evi dence, however, and he indicated that he
had little direct know edge of Soll’s activities. The testinony is
di sregarded, given the weight of contrary evi dence.
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di sciplining workers, an authority he del egated to two field forenen.
In labor natters, as in other areas, Mller had the final word, and
Chel | testified that he told Ml er how things were being done in order
to give himthe opportunity to nake suggestions or object. Chell had
nothing to do wth labor natters at G owers Exchange.

In practice, according to Chell, basic enpl oynent terns |ike
wage rates, holidays and vacation were taken fromthe so-cal |l ed "naster
contract,” the collective bargai ni ng agreenent between the UFWand Sun
Harvest. This contract was identical in nost respects to the Gowers
Exchange- UFWcontract. The seniority systens at the two conpani es,
wth seniority attaching fromthe date of hire wthin a job
classification, were also alike, the only difference being that the
G owers Exchange systemal so allowed for seniority for a particul ar
geographi cal area, a provision inapplicable to Holtville Farns. Thus,
terns of enpl oynent for the agricul tural enpl oyees of both conpani es
were simlar.

Qher aspects of enploynent at Holtville Farns were handl ed in
common wth Gowers Exchange. Both conpani es were covered by the sane
wor kers conpensati on i nsurance policy, although the insurance carrier
I nvoi ced themseparately. Holtville fieldworkers and G owers Exchange
non- uni on enpl oyees such as clerical workers participated in identica
nedi cal and pensi on pl ans, obtai ned fromthe same conpani es and
admni stered together. The nmaj or deci si ons about these non-contract
benefit plans were nade by the three principal s.

Lael Lee was identified by Hal Mller as the person
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prinarily responsible for |abor relations decisions at Gowers
Exchange. The evi dence about who nade basic | abor policy decisions for
Holtville Farns is characterized by contradictions and di scl ai ners of
responsibility. No one acknow edged naki ng the decision to refuse to
bargain wth the UFW Lee testified that Mller and Chell nade the

bar gai ni ng deci sions for Holtville, and he had nothing to do wth them
in fact, he said he thought Holtville had been bargai ni ng while
challenging the el ection results. (It did not begin to bargain until
around the tine of the hearing.) Lee also maintained that Ron
Barsaman, the attorney who represented Holtville in the negotiati ons
at the tine of the hearing, worked under Mller's direction, although
he acknow edged that he hi nsel f had di scussed the G owers Exchange's

| egal positions of both conpanies wth their respective attorneys.

Ml ler, on the other hand, seened unaware that any bargai ni ng
was occurring during the hearing; he testified that any decision to
negoti ate woul d have been nade by Lee, and he hinsel f had not been
consul ted about any such decision. He was not asked who nade the
original decision for Holtville not to bargain. He also said he did
not know who had hired Holtville's current attorneys. Chell testified
that he did not knowwho had hired Holtville's current attorneys,
either. He hinself had discussed the original decision not to bargain
wth Mller and WIliamNMcklin, Hltville s labor attorney at the
tinme, and thought Macklin had nade it.

Macklin testified that during the tine he represent ed

Holtville Chell was his contact with the conpany, but he al so
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apprised Lee and Ml ler of Chell's decisions and the status of the
certification and refusal -to-bargai n cases. Barsaman, who negoti at ed
first for Holtville but then for Gowers Exchange as well, testified
that he was hired by Lee, his authority to negotiate for Holtville
derived fromboth Lee and Ml ler, and he reported to both of them

It is inprobable that Chell nade nmaj or deci si ons about
Holtville's labor relations by hinself. Seeing no need to resol ve all
the contradictions, | find that both principals, Mller and Lee, were
responsi bl e for the conpany's |abor policies.

Shared Facilities. Gowers Exchange and Holtville Farns

nade common use of sone facilities, in both Salinas and the | nperial

Val | ey. 2

They used the sane street address and post office box in
both locations. Inthe Inperial Valley, inthe town of Holtville,
Holtville Farns had an office and a mai nt enance shop on a five-acre
parcel of |and owned by G owers Exchange. Ml | er naintai ned that
Holtville Farns paid rent for use of the facilities, but because no
rent charges appear in the invoi ces between the two conpani es, which
are quite detailed, | find that he was mstaken. The office was

regul arly staffed by one person, Irene Reese, enpl oyed and pai d by
Holtville Farns.

The Holtville office al so served unofficially as a part-tine

office for Gowers Exchange. Wen in the Inperial Valley,

24. The Holtville Farns post-hearing brief is in error where
It states that there is "no evidence of ... comon office used in
I nperial Valley, common Post (ifice Boxes Esi c], or common cleri cal
enpl _oyeles)as between the two conpanies." (P. 47, enphasis in
original .
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Ml ler used it wthout regard to whi ch conpany he was representing. It
was the base for Gowers Exchange operations during the |ettuce
harvest. The harvest supervisor used it as needed, and Ed Soll, who
acconpani ed the harvest as a roving personnel nmanager, was frequently
there although he al so had an office el sewhere. Reese perf orned
occasi onal services for Gowers Exchange. G owers Exchange al so

nai ntai ned a col droomon the property, and used it as the base for

t rucki ng operati ons.

The G owers Exchange office in Salinas, on the other hand, was
where nost financial and accounting services for Holtville Farns were
perforned, by Don Mtchell and G owers Exchange staff under his
direction. S mlar services were perforned there for Toro Ranches, the
Slinas Valley farmng operation. This centralization was a deci si on
of the three principals. Mtchell estimated that he and his staff
spent 10 percent of their tine on Holtville Farns natters.

Mtchell prepared tax returns and financial reports for
Holtville. Its general |edger, accounts payabl e and payrol | records
were maintained in Salinas. Holtville payroll checks were conputed and
I ssued there, on the basis of tinesheets forwarded fromthe Inperi al
Valley by Irene Reese. (No one at Holtville Farns routinely revi ewed
the tinesheets after their preparation.) Il's for expenses incurred
by Holtville were al so sent by Reese to Salinas, where they were paid
out of the Holtville Farns general account. The G owers Exchange
conput er was used to conput e the paychecks and to store infornation
about the payroll and accounts payabl e.

Besi des paying Holtville' s bills, Gowers Exchange
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personnel in the Salinas office conputed Holtville' s grow ng costs and
I nvoi ced G owers Exchange for its share. Each conpany al so
occasi onal | y nmade purchases or pai d expenses for the other; invoices
refl ecti ng such expenses were prepared in the Salinas office. Gonfusion
about the proper entity to bill for a particul ar expense was not
uncomon: the wong conpany was sonetines charged by outside suppliers,
by nore closely related entities like Glbert Chell or Kal-Ed, and even
by Mtchell's staff on occasion. Questions or problens about Holtville
expenses that he could not resolve were referred by Mtchell to Ml ler,
who had the authority to approve themon behal f of either conpany as
Ci rcunst ances requi red.

The two major Holtville Farns bank accounts payrol | and

general, were maintained in Salinas at WlIs Fargo = V\here Gowers

Exchange al so banked. Mtchell generally signed the Holtville checks
Issued in Salinas, although the three principal s were al so aut hori zed
to sign them the sane four peopl e were authorized signers on the

G owers Exchange accounts. (Qher people were al so signers on the
vari ous accounts where appropriate.) The sane personnel mnaintai ned
records for both conpanies; the records for both were stored in the
sane roons, segregated according to conpany; the sane vault was used
for valuable itens of both. Both conpani es were covered by the sane
general insurance policies; Gowers Exchange billed Holtville for a

share of the cost.

25. Alittle-used account was al so naintained at the Vélls
Fargo bank in Holtville, for tines when checks were needed nore qui ckly
than they coul d be obtained fromSalinas. A fourth bank account in the
nane of Holtville Farns was opened in 1981 in Blythe, Galifornia, to
acconodat e proceeds fromthe sal e of the conpany's farmequi pnent. Wy
a slepar afj e, geographically isolated account was needed was not
expl ai ned.
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Mtchell and his staff recei ved no conpensation directly from
Holtville Farns. QG owers Exchange was rei nbursed, however.

Adm nistrative costs of the Salinas office such as clerical salaries
and payrol | expenses, office expenses, rent, telephone, and interest
were al |l ocated anong G owers Exchange, Holtville Farns and Toro Ranches
in proportion to their respective payrolls.

No terns were attached to accounts between the conpani es, and
they were not settled on any regul ar basis. Rather, Mtchell
aut hori zed paynents fromone to another as noney was avail abl e and
needed for operations. Mney borrowed on G owers Exhcange' s operating
line of credit mght be used to reinburse Holtville Farns for grow ng
costs, for exanple, when Holtville needed funds to pay its bills.
(Interest on Gowers Exchange's bank debt was anong the admnistrative
costs proportionately allocated to Holtville Farns, on the rational e
that noney fromthe line of credit was available toit.) Gowers
Exchange did not actually lend noney to Holtville, except for sone
interest-bearing loans to enable it to reduce its tax liability by
prepayi ng expenses.

Al assets of Holtville Farns, in addition to those of G owers
Exchange, were pledged as security for the Gowers Exchange |ine of
credit. Smlarly, when a line of credit was established for Holtville
in 1981, the collateral conprised all assets of G owers Exchange as
wel | .

Legal representation for both conpani es has overl apped to a
consi derabl e degree. Larry Dawson and Fonal d Barsam an of Dressier,
Quesenbery, Laws & Barsaman, house counsel for Wéstern G owers

Associ ation (W), were attorneys of record for Holtville Farns in
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the hearing. A the sane tine Barsaman was the chief negotiator for
bot h conpani es i n bargai ni ng sessions wth the UAWand sett| enent
di scussions wth the union and the general counsel. Véyne Hersh, also a
nenber of WA s lawfirmat that tine, represented G owers Exchange in
contract negotiations in 1979-1980. Macklin, the H GCentro | abor-
nanagenent attorney who represented Holtville Farns in ALRB proceedi ngs
t hrough 1980, was enpl oyed by G owers Exchange for Inperial Valley
| abor natters during the 1979 lettuce stri ke.2—6/ Paul Hanerly of
Salinas is general legal counsel on all non-labor natters, and agent
for service of process, for both conpanies. The only exception is
Terrence 0" Gonnor, the attorney of record for Gowers Exchange in this
proceedi ng: he never worked for Holtville Farns, so far as this record
shows.

Lael Lee was responsible for hiring all the attorneys but
Macklin. Lee identified Dawson and Barsaman, Holtville's attorneys,
as his attorneys, wth whomhe consulted before testifying. Fnally,
it is noted that large portions of the post-hearing briefs submtted on

behal f of the two conpanies are virtually identical .

o 26. Athough Lael Lee, the person generally responsible for
hiring legal counsel, testified that to his know edge Macklin never
represented G owers Exchange, Macklin's testinony that he was hired by
and took direction fromEl Soll, and was paid by G owers Exchange, to
handl e | ocal strike problens is unrebutted inits specifics and I's
therefore credited. Wio hired him-- or rather, the firmhe then worked
for-- torepresent Holtville Farns is not clear. He testified that
while a law clerk he was first contacted by Chell, but his firm(Byrd,
Surdevant, Nassif & P nney) already represented the conpany.
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dlbert Chell and Kal -E, Inc.

Many features of the rel ati onship between G owers Exchange and

Holtville Farns are absent fromeither's relationship wth the
renai ni ng respondents, Glbert Chell and Kal-Ed, Inc., Chell's
equi pnent conpany. Neither Chell nor Kal -Ed had any ownership interest
inHltville Farns or Gowers Exchange. Chell's enpl oynent contract as
general nanager of Holtville Farns gave hima 10 percent interest in
the conpany's net profit inaddition to his salary, but he was not a
stockhol der, a director, or an officer, and he did not participate in
the naj or decisions affecting the conpany's direction. For exanple, he
played no role in the decision to stop farmng, which cost himhis job.
Nor did Chell's own farming enterprise or Kal-Ed have the sane
type of interlocking financial or accounting relationship wth Gowers
Exchange as Holtville Farns did. Neither business had access to the
Gowers Exchange line of credit, for instance, and neither’s assets
were used as col lateral for |oans to G owers Exchange or Holtville, or
vice versa. Their bookkeepi ng records were not naintained in Gowers
Exchange' s conput eri zed accounti ng system (except as regul ar accounts
payabl e of the grower-shipper), and paynents were not nade from Sal i nas
ontheir behalf. Chell also hired different accountants and att or neys

for his enterprises. 2

Neverthel ess, Chell's relationship was not limted to

nmanagi ng Holtville Farns. Chell and his brother owed farml and

27. n one occasion, for the preparation of a | ease, Chell
used another attorney in the sane law firmas WIIiam Mcklin,
Holtville' s forner |abor attorney.
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that they leased to Holtville Farns, and to G owers Exchange before
it. Inaddition to his other work, Chell was a sal es representative
for a fertilizer conpany, and in that capacity sold nost of the
fertilizers and pesticides used by Holtville Farns, while as

28/

Holtville's nanager he had a najor role in planning their use;,= he

al so sold products to G owers Exchange when it provided themto ot her
farmers. A tines Chell acted as an agent for Gowers Exchange: he
negoti ated and executed | eases and contracts on its behal f, as well as
running less inportant errands. He was not conpensated, apart fromhis
Holtville salary, for these additional services.

Chell's farmng operation consisted of |ettuce cultivation,
under contract with Gowers Exchange since 1978 and with others before
then, and cultivation of wheat, alfalfa and Sudan grass on his own. As
nentioned, his lettuce contracts wth Gowers Exchange were virtual ly
identical tothe early Holtville Farmcontracts. G owers Exchange
rei nbursed all grow ng expenses and owned the crop, and Chell received
the profit incorporated into the grow ng costs plus 10 percent of any
net profit on the crop. Chell generally paid the expenses and t hen
billed Gowers Exchange for them Amng the costs he billed were | and
rent (the land that he farned being | eased fromthird parties),
irrigation water, interest on bank | oans taken out to cover ot her
costs, seed, fertilizer (usually fromthe fertilizer conpany he

represented, so he recei ved a comm ssion),

- 28. The suns involved are substantial. Donald Mtchell
testified that $300,000 Holtville borrowed in 1981 was used prinarily
to settle its accout wth Pure-Go, the conpany Gl | represent ed.
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tractor work and labor. Holtville Farns and Kal - Ed provi ded nany of
the services and | abor Chell charged to G owers Exchange.

Chel | used equi pnent and workers fromHoltville Farns for the
planting, cultivating, spiking and sprinkling operations on the |ettuce
crop he grewfor Gowers Exchange. Holtville billed Chell on a per
acre basis for these services, at rates determned by Chell the general
nmanager, and Chell the farnmer in turn passed the charges al ong to
G owers Exchange as grow ng costs. There is no evidence that the rates
he set varied significantly fromrates charged by others for simlar
servi ces.

Chel | also used Holtville enpl oyees to irrigate the | ettuce,
but he put the irrigators on his own payroll. He billed Gowers
Exchange for the anount he paid in wages plus a 35 percent surcharge to
cover, he expl ai ned, enpl oynent taxes and workers' conpensation. He
testified that such a surcharge for payrol| expenses is common in the
I ndustry.

Holtville enpl oyees and equi prment were used by Chell for his
flat crops, as well. Holtville enployees planted, irrigated and cut
Chel | 's Sudan grass, cut and raked his alfalfa, and irrigated and
cleaned ditches for his wheat. He put the workers on his own payrol
only for irrigation and general |abor work (cleaning ditches). He
reinbursed Holtville for the other | abor and the use of equi prent (a
planter and a swather, at least), he testified, by lending it at no

cost tractors and ot her equi pnent bel onging to

/
/
/
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Kal - Bd. 2

behal f of hinself and Holtville Farmat the sane tine, with no witten

The arrangenents were nade by Chell al one, acting on

contracts, invoices or other records, and no exchange of noney. Chel
conceded at one point in his testinony that this was "a screwy deal ."
(RT X1 :79.)

Chell's flat crops were frequently managed in the sane way as
Holtville's flat crops in other respects, as well. For instance, when
Holtville enpl oyees were avail abl e for harvesting, they usually
harvested for both entities; otherw se, Chell arranged for the sane
out si de harvester to harvest for both. Chell sonetines sold his own
wheat and alfalfa to the purchasers of Holtville's. He arranged to
insure his wheat crop along wth Holtville's, but wth separate
bi | 1ings.

Kal - Ed began operations in 197§%y wth agricul tural equi pnent
al ready owned by Chell, for he had previously provided simlar custom
tractor and caterpillar services as a sole proprietor. The cl osel y-
hel d corporation was forned by Chell solely for tax purposes, on the
advi ce of his accountant. Wiile his wfe is a corporate officer and

stockhol der, in practice he al one directs

_ 29. (hell testified at one point that either Holtville billed
himfor the |abor and equi pnent he used or he exchanged work or

equi pnent in return. H sewhere, however, he refers only to | ending
equi prent in return, and the docunentary evi dence indicates that
Holtville billed himonly for the work on his | ettuce crop. Thus, |
find that the only paynent for the use of Holtville enpl oyees and

equi pnent on Chel ['s non-1ettuce crops was the occasi onal use of Kal-Ed
equi pnent at Holtville Farns.

30. The record contains contradictory evidence about what
year Kal -Ed began operations. | find that 1978 was the year, based
upon Chell's testinony that it began soon after its articles of
i ncorporation were prepared in July 1978, and upon the earliest Kal-E
i nvoi ces i n evidence, which bear that year.
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and controls it.

Like Chell's farmng operation, Kal-Ed had no regul ar
workforce of its own and relied upon Holtville Farns for |abor.
(Qutsiders were hired for Chell's enterprises only when no one was
available fromHoltville or Chell's own famly.) Hboltville enpl oyees
drove and often serviced Kal -Ed equi pnent, and fuel and ot her needed
suppl i es cane fromconpany stores. The workers generally renai ned on
the Holtville payroll when working for Kal-Ed, but not always; sone
appear in Kal-Ed payroll records for the first part of 1980.

A though not the only outside source of equi pnent used by
Holtville Farns and G owers Exchange, Kal-Ed virtually never provided
services for anyone but themor Chell hi nself.s—ﬂ Kal - Ed equi pnent was
used to prepare land for the crops cultivated by Chell and Holtville,
and to pul | harvest equipnent out of the fields for G owers Exchange.

Deci si ons about what work Kal - BEd woul d

_ 31. Only two specific exanpl es of Kal-Ed' s providing
services for others were given, and both involved farners in
contractual relationships wth Holtville Farns. In one instance Kal - Ed
prepared land for a waternel on crop to be grown by a third party in a
Joint deal wth Holtville Farns, and |and preparation was one of
Holtville Farns' contractual obligations. Another tine Kal-Ed did
tractor work, using Holtville Farns enpl oyees, for a Holtville Farns
one-crop | essee. Chell testified that he was paid for the work,

i ncl udi ng 'abor, and reinbursed Holtville Farns by | oaning it
equi prent .

- The docunentary evidence cited by Gowers Exchange inits
reﬁly brief (at pp. 3-4) as proving that Kal -Ed pul led tractors for
ot her shi ppers does no such thing: the invoice describes |and on which
lettuce for Gowers Exchange was grown, and is addressed to and was
paid by Gowers Exchange (see GCX 148:27); it dates fromthe 1979
lettuce strike (a situation described el sewhere in the G owers Exchange
brief as "anonal ous"), and, as the bill indicates, different conpani es
hel ped each ot her harvest and pack their |ettuce.
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performfor Holtville Farns (or hinself) were nade by Chell al one;
deci si ons about services for Gowers Exchange were nade in conjunction
wth the harvest supervisor. The rates for Kal -Ed' s services were
determned by Chell, based, he testified, upon his survey of the
prevailing rates for simlar services in the area.
Wien Kal - Ed equi pnent was used by Holtville or Gowers

Exchange, a fixed percentage was deducted on the invoi ces to conpensat e
for the labor and supplies provided by Holtville regard ess of which
conpany utilized Kal -Ed' s services. Wen the discount was applied to
| and preparation costs at Holtville, the effect was to conpensat e
Holtville, but when the charge to G owers Exchange for pulling out
harvest equi pnent was reduced, the result was that G owers Exchange was
conpensated for the itens supplied by Holtvill e.3—2/ Chel | al one
determned the appropriate di scount, which was 30 percent until the
fall of 1978, and then 35 percent, except for 1980 and 1981 invoices to
G owers Exchange, when it was 10 percent. The basis for its
calculation and the reasons for the fluctuati ons were not expl ai ned.

Chell also utilized Holtville |abor and supplies when he used

Kal - Ed equi prent to prepare his own land. There is no record

32. Wntil Cctober 1980, all Kal-Ed invoi ces were addressed
and sent to G owers Exchange in Salinas, and charges for both | and
preparation and equi pnent pul ling were often included in a conmon
Invoice. (Earlier Chell invoices, pre-Kal-Ed, for simlar services
often included his |ettuce growng costs as well.) 1In Salinas, the
di scounted | and Freparati on charges, but not the di scount alJpI ied to
the equi pnent-pul | i ng expense for G owers Exchange, were allocated to
Holtville Farns. Neither Chell nor Kal-Ed was advi sed of any "error" in
this billing nethod, which continued over at |east five years. Kal-HK
and Chell invoices, like Holtville invoices, were reviewed and approved
by Mtchell or, if necessary, Mller.
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of any paynent to Holtville for its contribution, nor does a di scount
appear in the invoices to Gowers Exchange for the | and preparation for
lettuce. If Chell reinbursed Holtville by lending it Kal-Ed equi pnent,
he did not say so.

To summari ze, Chell regularly used Holtville enpl oyees and
supplies for Kal-Ed work. Qccasionally, the workers were put on Kal -
Ed's payroll, but nore coomonly they renained in Holtville' s enpl oy.
Chel | alone determned the rei nbursenent. He sonetines paid for the
use of workers and supplies by discounting Kal-Ed's bills (to the
benefit of Gowers Exchange when it contracted for the services, not
Holtville Farns) or by | ending Kal -Ed equi pnent to Holtville at no
charge. Chell also used Holtville workers to performother [abor in
his own fields. He purportedly reinbursed Holtville wth | oans of Kal -
Ed equi prent, except for the irrigators, whomhe put on his own
payroll. Irrigation work for Chell was assigned to Holtville
irrigators in their regular rotation.

Wien Holtville enpl oyees working for Chell or Kal-Ed renai ned
on the Holtville payroll, they continued to receive their usual pay and
fringe benefits. In the 1980 ALRB settl enent agreenent, Chell and Kal -
Ed had agreed to provide the sane pay and benefits as Holtville.

Before the agreenent, workers had recei ved | ess pay when they changed
payroll's, but afterwards they received the sane. Regardl ess of the
agreenent, when put on Chell or Kal-Ed payrolls, Holtville enpl oyees no
| onger received credit towards paid hol i days and vacations, or pension
and nedical plans. Chell's enterprises did not offer those benefits,
overtine pay, or a fornal seniority system Chell al one was

responsi bl e for the | abor
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pol i cies of his businesses.

The Holtville field forenen assigned the workers to Chell or
Kal - Ed, supervised their work, 33/ and distributed Chell's paychecks.
A though nost of the bookkeeping for Chell's enterprises was done by
his wfe in their hone, which served for his business address, Chell
al so nade use of Holtville' s office and clerical worker. He used the
of fice tel ephone for business calls, and the forenen turned in the
workers' tine to Irene Reese wthout regard for which payroll they were
on. Reese maintained Chell's payroll records, and often prepared
paychecks and i nvoices, or did other clerical work, for Chell.

Chel I's practices were known in general, if not in their

specifics, to Hal Ml ler, who nade no obj ecti on.

Anal ysi s and Goncl usi ons

| ntroducti on

The general counsel has alleged in the conplaint and argued in
its brief that the respondents are a "joint enpl oyer," whereas the
Issue is nore correctly characterized as whether they are a "single
enpl oyer." As has recently been poi nted out, although the terns have
of ten been used interchangeably and the differences have been bl urred,
the two concepts are distinct. N.RBv. Browning-Ferris Industries (3d
dr. 1982) 691 F. 2d 1117, 111 LRRM

33. The testinony of Larry Martinez, the Holtville
irrigation foreman, that Chell supervised the irrigators working for
himis not credi ted bei ng contradi cted by testinony fromChell hinself
as wel | as assistant foreman Carnel o Saldana and irri gators A fredo
Mendez and M guel Verduzco.
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2748, 2751; also see Saticoy Lenon Association (1982) 8 ALRB No. 94,
ALOopn. at p. 19.

A "single enpl oyer" relationship exists where two or nore
nomnal |y separate and i ndependent entities in reality constitute a
single integrated enterprise, whereas the "joint enpl oyer” concept does
not depend upon the existence of a single integrated enterprise but
rather is a matter of whether two or nore ot herw se i ndependent
entities that are participating in a coomon enterprise jointly control

the labor relations of a given group of workers. (Browning-Ferris

Industries, supra, 111 LRRMat 2751-2752.) 1In a single enpl oyer

situation, the focus of the inquiry is upon the relationshi p between

the entities, and the degree of common control over their separate

| abor forces is but one indicator of their interrelationship; in a
joint enployer situation, on the other hand, the focus of the inquiry

Is the relationship of each entity not to each other but to the

workers, and the critical factor is whether another entity in fact
exerci ses sufficient control over the terns and conditions of
enpl oynent to be considered a joint enpl oyer of the workers along wth
their nomnal enpl oyer.

A joint enployer relationship has been found under the
Nati onal Labor Rel ations Act (I\LR0)3—4/ in, e.g., NLRBv. Browing-
Ferris Industries, supra; NLRB v. Geyhound Gorp. (5th dr. 1966) 368
F.2d 778, 63 LRRM 2434, on renand on this issue fromBoire v. G eyhound
Qorp. (1964) 376 US. 473, 55 LRRM2694; |ndustri al

. 34. ALRA section 1148 requires the board to fol | ow
" appldl gabl e precedents of the National Labor Relations Act, as
anended. "
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Personnel Gorp. (1980) 250 NLRB 1139, 105 LRRVI 1054, enforced (8th dr.
1981) 657 F. 2d 226, 108 LRRVI 2583, cert. den. 454 U S 1148, 109 LRRV
2256; and Tanforan Park Food Purveyors Gounsel (1978) 239 NLRB 1061,

100 LRRM 1100, reversed on other grounds (9th dr. 1981) 656 F.2d 1358,

108 LRRM 2630. This exi stence of a joint enpl oyer has been consi dered
but rejected by the ALRBin, e.g., San Justo Farns, Inc. (1981) 7 ALRB

No. 29, and Saticoy Lenon Association, supra, (along wth a single

enpl oyer rel ationship); the board has yet to find the rel ationship.

Bot h boards have al so had occasi on to consider whether two or
nore nomnal ly separate enterprises constitute a single, integrated
enpl oyer. Because patterns of ownershi p and nanagenent are so varied
and fluid, they have declined to announce any nechanical rule for such
determnations but have stated they wll look to a nunber of factors,
no single one of which is determnative. (RvcomQorp. (1979 5 ALRB
No. 55 (hg. granted Jan. 6, 1983, S F. 24520); Abatti Farns, Inc.
(1977) 3 ALRB No. 83; Louis Delfino Go. (1977) 3 ALRB No. 2; N.RB v.
Triunph Quring Genter (9th dr. 1978) 571 F. 2d 462, 98 LRRM 2047;
Sakrete of Northern Galifornia, Inc. (1962) 137 NLRB 1220, 50 LRRM
1343, enforced (9th dr. 1964) 332 F.2d 902, 56 LRRM 2327, cert. den.
(1965) 379 U S 961, 58 LRRVI2192.)

To a large extent relying on criteria identified by the NLRB,
our board has enphasi zed such factors as common owner ship or financi al
control, common nanagenent of business operations, simlarity or
interrelation of operations, and centralized control of |abor
relations. (See, e.g., Radio Lhion, Local 1264 v.
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Broadcast Service of Mbile, Inc. (1965) 380 U S 255 58 LRRM 2545;

Rvcom Qorp., supra; Abatti Farns, supra; Louis Delfino, supra; N.RBv.
Wl cone- Anerican Fertilizer . (9th dr. 1971) 443 F.2d 19, 77 LRRM

2064, 3007.) Al factors need not be present in order to find a single
enpl oyer. (Local 627, International Uhion of (perating Engi neers v.
NRB (DC dr. 1975) 518 F.2d 1040, 90 LRRM 2321, rev'd on ot her

grounds sub nom South Prairie Gonstruction Go. v. (perating Engi neers,
Local 627 (1976) 425 U S 800, 92 LRRM 2507.)

Were common ownership or financial control is present, the
other factors deal with the actual exercise of the attendant power.

Abatti Farns, supra; also see Sakrete of Northern Galifornia, Inc. v.

NLRB, supra, 332 F.2d 902. The standard for eval uating the exercise of

power is whether, as a nmatter of substance, there is the armis length
rel ati onshi p found anong uni ntegrated conpani es. Local 627,

Internati onal Unhion of perating Engineers v. NLRB, supra, 90 LRRM at

2324; also see NNRBv. Browning-Ferris Industries, supra, 111 LRRM at
2751- 2752.

G owers Exchange and Holtville Farns

The inquiry into the relati onship between Holtville Farns and
G owers Exchange thus begins wth an exploration of the extent to which
the factors of common ownership or financial control, common
nanagenent, interrel ated operations, and centralized control of |abor
rel ations are present.

The presence of common ownership and financial control is
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indisputable.%y

Three nen own all of the shares of one corporation,
Holtville Farns, and nost of the shares of the other. Wile the three
principals (Lael Lee, Halbert Mller and Bennett Brown) are not the
sol e stockhol ders of Gowers Exchange, their relatives hold nost of the
remai ni ng stock and they actually control the conpany. They are three
of the four corporate officers and nenbers of its board of directors.
(Gowers Exchange's treasurer and fourth board nenber, Donald Mtchel |
who is al so a mnor stockhol der, takes his direction fromthe ot her
three.) The sane three nen constitute the entire board of directors
and sol e corporate officers of Holtville Farns.

In addition to owning both conpani es, the sane three nen nade
the maj or financial decisions for both. They deci ded what investnents
woul d be nade and when divi dends woul d be paid. Acting as the Gowers
Exchange board of directors, they decided to create Holtville Farns,
and acting as the Holtville Farns board of directors, they decided to
close down its farmng operations. They controlled the terns of the
farmng contracts between the two conpanies. Qperating under their
direction, one person, Don Mtchell, controlled the cash fl ow of both

conpani es.

35. The general counsel argues that considerabl e wei ght
shoul d be given to characterizations of Holtville Farns as a
"subsidiary,” a "spin-off" or an "affiliated conpany"” of Gowers
Exchange. These descriptions were nade either by conpany principals or
under circunstances such that the statenents are attributable to them
but are not very helpful. To the extent they indicate that Holtville
resulted froma corporate restructurinP of G owers Exchange and that by
and | arge the two conpani es are coomonly owned, there is no dispute.
Beyond that, they do not contribute to a determnation of whether the
two conpanies are sufficiently integrated to be consi dered as one.
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Myj or financial decisions for the two conpani es were
intertwined. For instance, no terns were fixed for settling accounts
between them rather, funds were transferred fromone to the other as
needed. Another exanple is the fact that all assets of Holtville Farns
were pl edged as col lateral for the Gowers Exchange |ine of credit, and
vice versa. In a change fromforner contracts, Holtville was assi gned
10 percent of the risk of the crops wth the only perceivabl e benefit
going to Gowers Exchange, not Holtville, since the latter already
recei ved 10 percent of any profits.

The financial interrelationship is sharply illustrated by one
feature of the events leading to Holtville's shutdown. The closure is
di scussed bel ow, the pertinent point here is that when they considered
it necessary, the three principals altered the farmng contract for the
1980-1981 growi ng season to shift the major financial responsibility
fromQowers to Holtville. (Holtville' s interest in the crop, which in
previ ous years had been 10 percent, junped to 80 percent.) The
princi pal s had and exercised the power to risk the welfare of the
farmng conpany for the well-being of the |arger enterprise.3—6/ As Hal
Ml ler said, Holtville Farns was operated for the benefit of Gowers
Exchange.

d course, there are nore interconnections between the two
conpani es than common ownership and financial control. Holtville Farns
was created in the first place wth Gowers Exchange assets to take

over G owers Exchange Inperial Valley farmng operations.

36. Qowers Exchange concedes that Holtville woul d not have
suffered its large loss in 1981 but for the need to restructure the
grower - shi pper' s bank loan. (See its post-hearing brief, p. 51.)
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G owers Exchange financed the operations, which continued as before,
wth Mller and the farmnanager continuing to performthe sane
functions for the new conpany as they had for the old. The sane

wor kers continued to do the sane jobs using the same nmachi nery. A
successor to Gowers Exchange, Hbltville Farns was also its alter ego.
(See John Hnore Farns (1982) 8 ALRB No. 20.)

The operations of the two conpanies were interrelated to a
large extent. Al of Holtville' s crops were grown under contract wth
G owers Exchange, and the najor crop, |ettuce, was harvested, narketed
and shipped by it. The anount of lettuce and the timng of its
cultivation were geared to neet G owers Exchange's needs. G owers
Exchange al so contracted wth other farners for lettuce, but Holtville
Farns was its nain source in the Inperial Valley. Nothing indicates
that Holtville received substantially nore or |ess favorable terns from
G owers Exchange than other farners did, but neither does anything
indicate that it was in a position to shop for nore favorabl e terns
el sewhere. The integration of farmng and harvesting functions here is
simlar tothat in RvcomQorp., supra, 5 AARB No. 55, and Abatti

Farns, supra, 3 ALRB Nb. 83, where it contributed significantly to the

board s finding of single enployers.

The respondents argue that nanagerial responsibility for the
two conpani es was divi ded anong the common owners, wth Lael Lee,
president of G owers Exchange, being the one nost directly invol ved
w th nmanaging its harvest operations, and Hal Ml ler, president of
Holtville Farns» being nore involved in the Inperial Valley grow ng

operations. The board found a single enployer in



Abatti Farns, supra, despite a sharper division of responsibility

than is present here. s

Mol I er did not devote hi nsel f excl usively

to Holtville' s affairs. He represented G owers Exchange in the
Inperial Valley, where he was responsi ble for negotiating contracts
wth other farners and supervising the cultivation of their |ettuce up
to the point of harvest. A tines he acted similtaneously for G owers
Exchange with respect to Holtville, as when he al one det erm ned naj or
details of contracts between the two. He participated in Gowers
Exchange affairs el sewhere in the state, as wel |.

Furthernore, Mller was not the only G owers Exchange
executive to play arole at Holtville. Lee hinself hired its |egal
counsel (whomhe identified as his own attorneys at one point), and he
and Ml ler shared responsibility for its basic |abor relations
policies. As controller and de facto treasurer for Holtville as well
as Qowers Exchange, Don Mtchell supervised the financial affairs of
both conpanies. In short, the demarcation of responsibility is not as
clear as respondents woul d have it.

The respondents argue, sonmewhat inconsistently, that
Holtville Farns was independently nmanaged by G lbert Chell. it is
true that Chell had considerable authority as general nanager of

Holtville. He directed the day-to-day work: he was in charge of

37. In Builders Realty Mrtgage Go. (1970) 186 NLRB 568, 76
LRRM 1210, cited by the respondents, not only was day-to-day _
nanagenent of the two conpanies totally separate, wth no one |inking
themas Ml | er does here, but they al so had tot ai | y uni nt egr at ed
functions and operations, one bei ng a heavy construction conpany and
the ot her the operator of a notel and restaurant chain.
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hiring, firing, and disciplining workers; he deci ded how many workers
wer e needed, and when; he deci ded the need and arranged for outside
contractors; and he supervised, directly or through his forenen, the
per f ormance of enpl oyees and outsi de contractors.

However, he worked closely on a regul ar basis wth Mller.
Ml | er was frequently in the Inperial Valley, and when he was not, he
and Chel | consulted by tel ephone at | east once a day. Ml ler
supervi sed the cultivation practices and together wth Chell nade naj or
deci sions about itens such as crops, seed varieties, and acreages.
Chel | made a point of telling Ml ler how he was doi ng things, so that
Mol | er could regi ster objections. Mller could veto any deci sion Chel
nade.

The two conpani es shared many facilities. In both the
Inperial Valley and Salinas, they used the sane street address and
postal box nunber. Inthe Inperial Valley, Holtville Farns had a rent-
free office on property owned by G owers Exchange, and G owers Exchange
personnel used the office and the clerical worker as needed, w thout
conpensating Holtville. Holtville' s accounting was done at the G owers
Exchange office in Salinas, by Gowers Exchange staff wth the use of
the G owers Exchange conputer. Holtville payroll checks were conputed
and issued there, its bills were paid fromthere, accounts between it
and G owers Exchange were calculated there, and its financial reports
and tax returns were prepared there. The sane Salinas bank was used by
bot h conpani es, and for the nost part the sanme peopl e were aut hori zed
to sign checks for both.

Legal representation overlapped to a large extent, wth the
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sane attorneys or law firns often representing both conpani es

simul taneously. And although they are represented separately in this
proceedi ng, large portions of their post-hearing briefs are identical.
(See John Hnore Farns, supra, 8 ALRB No. 20, ALOopn. at p. 109 fn.
9.)

The two conpani es were sonetines viewed i nterchangeably. Chel |
and Kal -Ed billed Gowers Exchange for services provided to Holtville,
and G owers Exchange retai ned the benefit of deductions for expenses
advanced by Holtville to Kal-Ed. Land for Holtville to farmcontinued
to be leased in the nane of G owers Exchange, which was al so naned at
tines as |l essor of land actually owed by Holtville. (In Ganton,
Carp's, Inc. (1959) 125 NLRB 483, 45 LRRVI 1147, one fact contri buti ng

to the finding of a single enpl oyer was that the parent corporation
signed | eases for its subsidiaries when the | essor wanted "soneone
responsi bl e. ")

Another indication of a single integrated enpl oyer i s comon
control of labor relations. See, e.g., RvcomQorp., supra, 5 ALRB N\o.
55; Gerace Gonstruction, Inc. (1971) 193 NLRB 645, 78 LRRM 1367,
Sakrete of Northern Galifornia, Inc. v. NLRB supra, 56 LRRM 2327.

Rel evant factors include the interchange of enpl oyees between the
entities and a cormon | abor relations policy, but the presence or

absence of any factor is not conclusive. See, e.g., RvcomQorp.,

supra; Abatti Farns, Inc., supra, 3 ALRB Nb. 83; Canton, Carp's, Inc.,

supr a.
Here the work forces of the conpani es were separate, and
perforned different functions. Holtville Farns inherited its origi nal

conpl enent of workers from G owers Exchange, but after that
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there was no interchange of enpl oyees. And, in naj or aspects, the
| abor relations policies of the two conpanies were distinct. Basic
enpl oynent conditions for agricultural workers at G owers Exchange
were established by its contract wth the UFW while Holtville Farns

refused to bargain wth the uni on.3—8/ Offerent people, Soll at

Gowers Exchange and Chell at Hbltville Farns, were responsi bl e for
| abor matters at their respective conpanies in the first instance, and
nei t her exercised any control over |abor relations or enpl oynent
conditions at the other conpany.

Actual working conditions were not dissimlar, however. Basic
enpl oynent terns at Holtville --wages, holidays and vacati ons—were
drawn fromthe sane master UPWcontract that set themfor the Gowers

Exchange fiel dworkers, the seniority systens at

38. Respondents argue that the |abor relations policies of
the conpanies are totally distinct because they had a "Jekyl | - Hyde"
approach toward the UFW inr)l ying that G owers Exchange was
affirmatively pro-union while Holtville resisted unionization. (See
Holtville Farns' post-hearing brief ﬁ 53, Gowers Exchange's post -
hearing brief at pp. 25-26.) FEven though G owers Exchange di d not
chal l enge the union's certification and entered i nto two uni on
contracts, other evidence contradicts the suggestion that their
rel ationship was totally amcable: the testinony of A berto Gonzal es
I ndi cates that the conpany vi gorously opposed early UAWorgani zati onal
efforts; even though, as Hal Ml ler testified, the conpany voluntarily
granted access to UFWorgani zers in 1977, it deni ed access during a
strike in 1979 (Gowers Exchange, Inc., supra, 8 ARBNo. 7); and it
had been a nenber of a group of enployers found to have bargai ned in
bad faith wth the UAWduring the negotiations that generated that
el even-nonth strike (Admral Packing Go., supra, 7 ALRB No. 43 [the
all egati ons agai nst G owers Exchange itself were di smssed because it
reached a contract settlenent before the ALO s decision issued, id.,
ALOopn. p. 5 n. 5]).

No finding on the issue is required. Assumng arguendo that
the characterization of the conpani es' respective |abor policies as
"Jekyl | -Hyde" is correct, the coomon control of those policies supports
the finding of a single enpl oyer nonet hel ess.
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the two conpani es were basically identical, and Holtville fiel dworkers
participated i n the sane pension and nedi cal plans as the non-uni on

enpl oyees at G owers Exchange. See Louis Delfino Gorp., supra, 3 ALRB

No. 2, slipopn. at p. 3, where the fact that each of four ranches had
the sane "Master Agreenent” wth the Teansters Lhion, "and thus [ had]

identical terns and conditions of |abor,"” was one reason for
(onsi dering the four a single enpl oyer.

Mre significantly, the three principals had final control
over all labor natters, and actively exercised that control. They nade
the decision to join Holtville enpl oyees wth G owers Exchange non-
contract enpl oyees in common benefit plans. At GQowers Exchange, Soll
reported to and took direction fromthem and the union contract he
admni stered was negotiated under their direction and ratified by them
At Holtville Farns, enpl oynent decisions were nade in consultation wth
or subject to at least tacit approval by Ml ler, and basic decisions
about | abor policies were nade by either himor Lee. Neither Soll nor
Chell had a free rein to establish [ abor policies for his own conpany.
(See Local 627, (perating Engineers v. NLRB, supra, 518 F.2d 1040, 90

LRRM 2321, 2324 n. 10.) The principals' control of |abor relations

policies was not nerely potential, as the respondents argue, but
actual. (See Gerace onstruction, Inc., supra, 78 LRRMat 1368.)

Separate policies and the absence of enpl oyee interchange do
not preclude a finding of single enployer status. R vcomQorp., supra,
5 ARB No. 55; Ganton, Carp's, Inc., supra, 125 NLRB 483, 45
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LRRM 1147 (1959).@/ The board found two conpanies to be a single
enployer in a situation like this, where one had a union history and

the other did not. Abatti Farns, supra, 3 ALRB No. 83. Variances in

| ocal conditions will not defeat application of the single enpl oyer
principle were there is overall control of critical natters at the top
level. See RvcomQorp., supra; Sakrete of Galifornia, Inc. v. NLRB,
supra, 56 LRRMat 2331.

In sum there was common ownershi p and financial control of
Holtville Farns and G owers Exchange. Their prinmary operations as
farner and harvester-shi pper were functionally integrated, their
finances were intertwned, and they shared, in varying degrees, offices
and of fi ce personnel, bookkeepi ng and accounting services, and | egal
representation. A though they were separately nmanaged and had
different labor policies, |ocal authority was |imted; nanagenent and
| abor relations overlapped and at the top | evel were actively
controlled by the principals. The two conpani es do not operate at
arms length, as unintegrated enterprises. Separate in nane only,
Holtville Farns in fact functioned, as Hal Mller said, solely for the

benefit of G owers Exchange. They shoul d be consi dered a single

enpl oyer.

39. In NLRBv. V¢l cone-Anmerican Fertilizer (., supra, 443
F.2d 19, 77 LRRM 2064, 3007,the absence of enpl oyee interchange was not
as significant as respondents inply (see Holtville Farns' post-hearing
brief at pp. 48-49, Gowers Exchange's post-hearing brief at p. 23).
Qher factors absent here contributed to the court’s holding that a
parent conpany and its subsidiary were not a single enployer, including
conpetition by the subsidiary wth outside conpanies for the parent
conpany' s patronage and the absence of substantial ownership or
financial control of the parent conpany by the directors and officers
of the subsidiary.
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Albert Chell and Kal -H

Havi ng concl uded that Holtville Farns and G owers Exchange are
a singl e enpl oyer, | consider now whet her the renai ni ng respondents,

G lbert Chell and Kal-Ed, Inc., are part of the sane entity. A though
sone factors suggest an integrated enterprise, ultinately the evidence
fails to establish one. The Gowers Exchange-Holtville Farns entity

pl ayed such a substantial role in providing labor for Chell's
enterprises, however, that it shoul d be considered the prinary enpl oyer
of Holtville' s enpl oyees even when Chell or Kal -Ed was thei r nom nal
enpl oyer.

Chell's farmng enterprise and Kal - Ed, the equi pnent conpany,
do constitute a single integrated enpl oyer. Chell is the sol e owner of
his farmng operation, and he and his wfe are the only stockhol ders,
officers and directors of Kal-Ed, Inc.; the corporation was forned
solely fromassets previously owed by Chell, to performfunctions he
previously perforned as a sole proprietor; it provides agricultural
equi pnent for Chell's farmng operation; and he al one nanages the
operations and controls the labor relations of both enterprises. Thus,
common owner ship and financial control, common nanagenent,
interrelation of operations, and centralized control of |abor relations
are all present.

Functional |y, Chell and Kal - Ed operations were
substantially integrated into Gowers Exchange and Holtvill e Farns.
(hel| leased farmland to Holtville, and to G owers Exchange before it.
For several years he grew | ettuce exclusively for Gowers Exchange,

under farmng contracts that were virtually identical to
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the early contracts between Holtville and G owers Exchange. 40 & a

comm ssi on sal esman, he sold fertilizers and pesticides to both
conpani es.

Mirtually the only payi ng custoners of Kal-Ed were G owers
Exchange and Holtville Farns. Kal-Ed equi pment was used to prepare
land for Holtville Farns, and to pul | harvest equi pnent out of the
fields for Gowers Exchange. Kal-Ed was not their exclusive supplier
of heavy agricultural equipnent, but other suppliers were used only
when Kal -Ed could not fill the need. Wrkers to drive and service the
equi pnent, as well as supplies like fuel, were provided by Holtville
Far ns.

Chel | al so used Holtville workers and equi pnent on his own
crops, lettuce and non-lettuce. Hs lettuce was planted, cultivated,
spi ked and sprinkled by Holtville Farns, operating |ike an i ndependent
contractor. |Irrigators regularly enployed by Holtville but tenporarily
placed on Chell's payroll irrigated his |l ettuce, Sudan grass and wheat

as part of their regular

40. The general counsel protests that Chell grewlettuce at
no cost to hinself (see the post-hearing brief at p. 32); that,
however, is the essence of a farmng contract. &s nentioned above, the
contracts wth Chell are identical 1ntheir terns to the conﬁan%'s
farmng contract wth a third pary, den Shunard, about which there is
no allegation of inpropriety. The general counsel also conplains that
Gowers Exchange paid for irrigation water for Chell (brief at p. 26),
but water is a standard grow ng expense.

The general counsel clains (also at p. 26) that Gowers

Exchange paid the rent for land Holtville Farns | eased fromChel |, but
the cited evidence does not support the assertion. The only invoice
for land rent (QCX 148:186) is to Chell fromGowers Exchange, and is
for land that had been farned by Holtville but |eased in the nane of
G owers Exchange (see @X 74). The land was being subl eased to Chel |
for the renmai nder of the |easehold, after which Chell was to lease it
directly fromthe owner.
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rotation. Qher Holtville enpl oyees on occasion planted and cut his
Sudan grass, cut and raked his alfalfa, and cl eaned hi s ditches.

Hol tvill e enpl oyees al so drove Kal - Ed equi pnent when it was used on
Chell's land. Apart fromthe labor on his | ettuce, which he passed on
to Gowers Exchange as a grow ng expense, and the other work done by
the irrigators while on his payroll, Chell conpensated Holtville for
the use of its workers, equipnent and supplies only with infornal | oans
of Kal - Ed equi pnent .

Chell utilized Holtville 's facilities in his operations in
other ways, as well. Wen Holtville enpl oyees worked for Chell or Kal-
Bd, Holtville field forenen assigned them supervised them kept their
tine, and distributed their paychecks. The Holtville office worker
hel ped prepare paychecks, payroll records, and invoices for Chell and
Kal - Ed, and Chell used the tel ephone in the office to conduct his own
busi ness.

In addition to the significant degree of functional
integration, common nanagenent of Chell's enterprises and Holtville
Farns is present, nost notably in the person of Chell hinself. As
general nmanager of Holtville, Chell was the key to its interconnections
w th his businesses. He determined the farmng conpany's needs for the
fertilizers and pesticides that he supplied, and for the heavy
equi pnent that Kal -Ed supplied. He authorized the use of Holtville
wor kers, equi pnent and supplies in his own enterprises, and on
Holtville 's behal f set his own paynent terns, including the in-kind
paynents of |oans of Kal-Ed equipnent. He was frequently abl e to nake
arrangenents for his ow non-lettuce crops as he and Hal Ml | er nade

themfor Holtville' s flat crops; thus, his
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crops were often insured, harvested or narketed in the sane nanner as
Holtville's. As Kal-Ed's overseer, Chell also set the terns for the
use of its equipnent by Holtville Farns and G owers Exchange.

n the other hand, while Chell had sol e authority over his own
enterprises, his authority at Holtville Farns was limted by Ml ler's
supervi sion and veto power and by all three principals acting as the
board of directors. And although Chell acted as an agent of Gowers
Exchange on occasi on, he had no authority to nmake decisions for it and
was uni nvol ved in its nanagenent. Wen the three principal s decided to
close Holtville, Chell was not consulted about the decision. He
hi nsel f was damaged by it, losing his job, a | essee, a najor Kal - E
custoner, a fertilizer and pesticide custoner, and a source of readily
avai |l abl e labor. onversely, no one el se at G owers Exchange or
Holtville Farns participated i n the managenent of Chell's enterprises,
except for the Holtville field forenen who supervi sed the workers

Uhlike Holtville Farns, Chell did not farmexclusively for
Gowers Exchange. G owers Exchange had no interest in his crops, and
until 1978 he had grown | ettuce for other shippers. A so unlike
Holtville Farns, records for Chell’s enterprises were not kept in the
central i zed accounting systemnai ntai ned by G owers Exchange, except as
regul ar accounts. Chell's tax returns were prepared by his own
accountant and he had separate | egal representation.

Mbst inportant, no common ownership or financial control |inks
Chell and Kal -Ed with Gowers Exchange-Holtville Farns. The enpl oynent

contract provision that gave Chel | a percentage of
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Holtville's profits on top of his salary was an enpl oynent bonus, not a
proprietary interest. Chell is not a sharehol der, officer or director
of the larger entity, and its principal s do not have any proprietary
interest in his businesses. The concerns are financially i ndependent
of each other as well, except in the sense of being each other's
custoners and suppliers.

In sum then, the absence of common ownership, financial
control and top-level nanagenent precludes Chell's enterprises from
bei ng consi dered a singl e enpl oyer with Gowers Exchange-Holtville
Farns. Neverthel ess, Gowers Exchange-Hbltville Farns pl ayed a naj or
role in the provision of |abor for Chell and Kal - H.

Wth few exceptions, notably nenbers of Chell's own famly,
Holtville enpl oyees constituted the work force for Kal-Ed and Chell's
farm Mst of the tine they remained on Holtville's payrol I, but
regardl ess of payroll, working for Chell or Kal-Ed was little different
than working for Holtville: the workers were still assigned and
supervi sed by the Holtville field foremen, who still kept their tine
and distributed their paychecks; they perforned the sane ki nd of work
w th the sane equi pnent; they received the sane rate of pay, although
not the sane fringe benefits. Except for their work on Chell's flat
crops, the | abor they perforned continued to benefit G owers Exchange-
Holtville Farns, since it acquired Chell's lettuce and was the naj or
custoner for Kal-Ed's equipnent. Chell was able to utilize Holtville's
work force in such a manner only because of his position as Holtville's
general nanager .

(n bal ance, based on the whol e activity of each, even when

Chel | or Kal-Ed was their nomnal enpl oyer, Gowers
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Exchange-Hol tvill e Farns provided a nore stabl e bargai ning rel ationship

for Holtville enpl oyees. Gonsequently, it should be considered their

prinary enployer. (See San Justo Farns, supra, 7 ALRB No. 29; Joe
Maggi o, Inc. (1979) 5 ALRB No. 26; Saticoy Lenon Association, supra, 8
ALRB No. 94, ALOopn. at pp. 20-22.)

Procedural CGontenti ons

The respondents assert several reasons for not finding themto
be a single or joint enployer, regardl ess of their interrelationships.
The contentions of Glbert Chell and Kal -Ed that they were not naned in
or served wth any of the charges, or designated as an enpl oyer in any
certification of a collective bargai ning representative issued by the
board, are noot, since they have not been found to be part of the
enpl oyi ng entity. The charges agai nst them shoul d be di sm ssed.

QG owers Exchange contends that it woul d be deni ed due process
of law because until the present proceeding it had no notice of any
cl ai ned bargaining obligation wth respect to Holtville Farns
enpl oyees. The grower-shipper was first naned as a party in this
proceeding in the third charge as anended (No. 81-CE-26-1-EQ; in the
initial Gonplaint it and Holtville Farns were alleged to be "joint
enpl oyers and/or alter ego [sic]." The union never fornal |y denanded
that the conpany bargain wth it about Holtville Farns enpl oyees.

This is not the first tine the issue of Gowers Exchange's
relation to Holtville enpl oyees has been rai sed, however. In 1975 the

UFWobj ect ed, unsuccessfully, to the certification of the
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Teansters as the Holtville representative on the grounds that the
bargai ning unit was inappropriate, since Holtville was actual ly a part
of QGowers Exchange. Inits 1977 contract negotiations wth Gowers
Exchange, and again in the 1979 negotiations, after it was certified as
the Holtville representative, the UFWtook the position that the

G owers Exchange contract should cover Holtvill e enpl oyees as wel |, but
dropped it before an agreenent was reached. As part of the 1979
contract settlenent, unfair |abor practice charges and rel ated
conplaints alleging a joint enpl oyer rel ationship between the conpani es
were w thdrawn or di smssed.

It has |ong been accepted that notice to one entity which is
part of a single or joint enpl oyer constitutes notice to the other
entity or entities. See, e.g., Perry Farns, Inc. v. ALRB (1978) 86
Cal . App. 3d 448, 466, affirmng in pertinent part (1978) 4 ALRB No. 25;
Ace-Akire Freight Lines, Inc. v. NLRB (8th dr. 1970) 431 F.2d 280, 75
LRRM 2020; Bagel Bakers Gouncil of New York (1976) 226 NLRB 622, 94
LRRM 1292, enforced (2d dr. 1977) 555 F. 2d 304, 95 LRRM 2444
Barrington M aza and Tragniew Inc. (1970) 185 NLRB 962, 75 LRRM 1226,
enforced as nodified sub nom NLRBv. Tragniew (9th AQr. 1972) 470 F. 2d
669, 81 LRRM 2336; Esgro, Inc. and Esgro Valley, Inc. (1962) 135 NLRB
285, 49 LRRM 1472.

Gowers Exchange relies on the decision in A aska Roughnecks &
Drillers Association v. NLRB (9th dr. 1977) 555 F. 2d 732, 95 LRRM
2065, cert. den. (1978) 434 U S 1069, 97 LRRM 2747, denyi ng
enforcenent to Mobil Al Gorp. (1975) 219 NLRB 511, 90 LRRM 1075.
There the board held that Mobil QI unlawfully refused to bargain wth

the certified representative of enpl oyees of a

-57-



subcontractor that perfornmed drilling operations on Mbil's of fshore
drilling platform The hol ding was based on the board' s finding that
Mbbi | was a joint enployer, prinarily because of the control it

exer ci sed over the subcontractor's enpl oyees. Mbil had not been
.naned in the certification process and no bargai ning obligation on its
part had been clained until after it termnated its agreenent wth the
subcontractor. The Nnth Qrcuit declined to enforce the board s
order, hol ding that since Mbil had no notice or opportunity to
participate in the representation process, it was entitled to rely upon
the board s certification namng only the subcontractor as the

enpl oyer. Qowers Exchange clains that, like Mbil Ql, it did not
have tinely or adequate notice that it could be required to bargain
about Holtville's enpl oyees.

Al aska Roughnecks is distinguishable onits facts. Here the

uni on repeatedly clained, wth both the board and G owers Exchange,
that the conpany had a duty to bargain wth it about Holtville Farns,

whereas no bargai ning obligation was clai ned i n Al aska Roughnecks unti |

the refusal to bargain charge. dting Ace-Alkire Freight Lines, Inc.

v. NLRB, supra, 431 F.2d 280, 75 LRRM 2030, the court concedes that its

result mght be different had Mbil been approached by the union
earlier. (A aska Roughnecks, supra, 95 LRRMat 2969.) In Ace-AKire,

the joint enployer's contention that it should not be required to
bargai n because it had never been fornally served wth a bargai ning
request was wthout nerit, because it knew the union clained to
represent its enpl oyees and was seeking to bargain wth it. (Ace-
Akire, supra, 431 F.2d at 282; also see Sun Miid Gowers v. NLRB (9th
dr. 1980) 618 F.2d 56,
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104 LRRM 2543, 2545.) Qowers Exchange cannot naintain that it was
unaware of the UFWs positi on.

Moreover, A aska Roughnecks involved a joint, not a single,

enpl oyer. Were entities are basically i ndependent even though i nvol ved
inajoint enterprise, depending on the circunstances notice to one
entity mght not be adequate notice to the others, but where the
entities are in essence one, as Gowers Exchange and Holtville Farns
are here, notice to one conpany shoul d be adequate notice to the entire
enpl oyer.ﬂj Inthe latter situation, the unacknow edged portion of the
enpl oyer has constructive if not actual know edge of the clai ns agai nst
it by virtue of the cormon ownership and nanagenent that link it to the
nom nal enpl oyer. To hold otherw se woul d pl ace a premumon the
successful conceal nent of the connections between conpanies, for if a
close identity were kept hidden through the certification process, then
the aggregat e enpl oyer woul d evade any obligation toward its
constituent's enpl oyees or their representative.

Holtville Farns and G owers Exchange al so contend that the

_ 41. See (oastal Gowers Association (1981) 1 ALRB No. 9,
slipopn. at p. 13, n. 3 (majority decision reconsidered and affirned
(1982) 8 ALRB Nb. 93), where Menber Ruiz, dissenting, distinguishes
A aska Roughnecks, supra, 555 F.2d 732, on the ground suggested here,
nanel y, that in the case before the board the respondents were not
"separate entities" as they were in A aska Roughnecks. (A aska
Roughnecks was an alternative basis for the |HE s reconmendati on and
was not comment ed upon by the board maj ority, which adopted the
recomendation on its prinary ground.)

~ Respondent s here suggest that the union should properly have
pursued its position by way of a unit clarification proceeding, a way
precluded in Goastal G owers Association, according to the IHE s
reasoni ng, by the absence of notice of the original certification
pr oceedi ng.
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UFWis precl uded fromasserting that the two conpanies are a single
enpl oyer because it previously recogni zed separate certifications for
each conpany.4—2/ They argue that the union 'know ngly acqui esced in the
status of Holtville Farns as a separate entity when it attenpted during
contract negotiations wth Gowers Exchange to have Holtvill e enpl oyees
included in the bargaining unit, but settled for contracts that did not
cover the Holtville workers.

The argunent inplicitly assunes that separate
certifications and a single enpl oyer are inconpatible: that is, that a
single bargaining unit necessarily follows froma finding that the two
conpani es constitute a single enployer. In fact, however, the two
Issues are quite distinct, as is clear in the case on which the
respondents rely, A1 Fre Protection, Inc. (1980) 250 NLRB 217, 104
LRRV 1370.

In A1 FHre Protection, the allegation was that two

conpani es, one whi ch had a uni on contract and one whi ch did not, had
refused to bargain in violation of NLRA section 8 (a) (5), the

equi val ent of ALRA section 1153(e), by refusing to treat the enpl oyees
of both conpanies as a single bargaining unit and refusing to extend
the contract of the union conpany to the enpl oyees of the non-union
conpany. The board had already held, and the court of appeal s had

affirned, that the two conpani es were a singl e enpl oyer

42. Respondents also argue in their briefs that the general
counsel should be barred for the same reason, but their affirnative
defenses to that effect were stricken. See RT XXM | : 14-16. A t hough
different reasons were given there, the response given here regardi ng
the union is equally applicable to the board and general counsel. (The
affirmative defenses asserting a wai ver by the union were not stricken
on the mstaken assunption that a question of fact was invol ved.)
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(A1 FHre Protection, Inc. (1977) 233 NLRB 38, 96 LRRM 1440, aff'd in
part sub nom Road Sprinkler Fitters Local 669 v. NNRB (D C dr. 1979)
600 F. 2d 918, 101 LRRM 2014), and the issue on renand, the deci sion

cited by the respondents, was whet her the uni on had relinqui shed the
very right upon which the alleged violation turned, the right to claim
that enpl oyees of both conpani es were part of the bargai ning unit
covered by the contract wth the union conpany. The board once again
dismssed the refusal to bargain allegation, holding that the "cl ear
and unm st akabl e wai ver" standard was i nappl i cabl e because the uni on
had no statutory right to represent the enpl oyees of the non-uni on
conpany and thus had no right to waive, clearly and unm stakably or
otherw se; and further, that the union had voluntarily agreed to the
scope of the bargaining unit and had know ngly acqui esced in the
exi sting "doubl e-breasted" operation during contract negoti ati ons.
None of the opi nions suggest that the union had relinquished its right
to assert that the two conpani es were a singl e enpl oyer.

Smlarly, in South Prairie Gonstruction . v. (perating
Engi neers, Local 627, supra, 425 U S 800, 92 LRRM 2507, the Suprene

Gourt affirned the holding that two conpani es shoul d be consi dered a
singl e enpl oyer, but renanded the case to determne whet her the

enpl oyees of both conpani es were properly wthin the same bargai ni ng
unit. There, too, the refusal to bargain allegation turned on the
appropriate bargaining unit, an issue that was not determned by the
finding that the conpanies were a single enployer. (425 U S at 805;
see Al FHre Protection, Inc., supra, 233 NLRB at 39.)

In the instant proceeding there is no allegation that the
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appropriate bargaining unit is one which conbines both Holtville and
G owers Exchange enpl oyees, and none of the issues turns on that point.
S nce the conpani es operate i n geographical |y noncontiguous areas, the
scope of the bargaining unit is discretionary wth the board, and
separate certifications are not precluded. (See ALRA section 1156. 2;
Bud Antle (1977) 3 ALRB No. 7; Bruce Church, Inc. (1976) 2 ALRB Nb.

38.) Consequently, were one to assune for the purpose of argunent that
by its actions the union has condoned separate certifications and
bargai ning units for each conpany, it is still not foreclosed from
asserting the conpani es’ singl e enpl oyer status. 43/
Fnally, Gowers Exchange and Holtville Farns argue that the
UFWis barred fromasserting that the conpanies are one because it has
rai sed the issue previously and the charges have been di smssed or
w thdrawn. In 1975, when the UPWpetitioned to have the Teanster
election victory at Holtville Farns set aside on the grounds, inter

alia, that Holtville Farns was inproperly desi gnat ed

43. Another distinction between the present case and A1 Fre
Protection, supra, 250 NLRB 217, 104 LRRM 1370, is that there the union
did not have the statutory right to represent the enpl oyees in question
(the "crucial distinction," according to the board, 104 LRRMat 1373)
whil e here the union does, since it has won el ections and been
certified as the representative of the enpl oyees of both conpani es.
Qonsequent |y, if deciding whether the union had relinquished its right
toclamthat all the enployees should be in the sane bargai ni ng unit
were necessary, the "clear and unm stakabl e wai ver" standard woul d
apply since a statutory right is at issue (id.). The respondents have
not net their burden of proving that the union expressly or by clear
inplication relinquished its statutory clai mduring contract
negoti ations, however, for the bargaining history establishes only that
the uni on nade and dropped the proposal, not that it consciously
yielded its position. See Tocco Dv. of Park-Chio Inds. (1981) 257
NLRB 413, 414, 107 LRRV1498; Equitable Gas Go. (1979') 245 NLRB 260,
264, 102 LRRM 1470 (ALJ deci sion).
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as the enpl oyer, the executive secretary's dismssal of the petition
was affirned by the board without a decision on the nerits. As part of
the 1979 contract settlenent with G owers Exchange, when the union

w thdrew al | pendi ng charges agai nst the conpany, including sone
alleging a joint enployer relationship wth Hltville Farns, there is
no indication that the union expressly agreed that its position was
neritless or that it would not raise the issue again.

Respondent s provide no authority or grounds, other than the
bal d assertion, for the proposition that by its conduct the union
waived its right to reassert its claimin another proceeding, and the
lawis to the contrary. The withdrawal of dismssal of a charge is not
an adjudication on the nerits and does not bar subsequent adjudication
by the board of the sane or simlar issues. N.RBv. Basic Wre
Products, Inc. (6th dr. 1975) 516 F.2d 261, 266, 89 LRRM 2257,
Anerican Laundry Machinery, Inc. (1982) 263 NLRB No. 131, 111 LRRM
1137.

Qowers Exchange and Holtville Farns have not asserted any
conpel | i ng reasons why they shoul d not be found to be a single enpl oyer

despite their relationship.

THE DEJ S ON TO ALCsE HOLTMV LLE FARVB
The Facts

The Shut down

By the end of June 1981, the grow ng operations at
Holtville Farns were disnantl ed and the workers were terninat ed

pursuant to a decision by the three principals of Gowers
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Exchange- Hol tvil | e Far m;4—4/ to close the farmng conpany before the

1981-1982 | ettuce season. The date and scope of their decision are
contested, as well as the reasons for it. Inthis section, factual
determnations are nade, first, about the deci sion-naki ng process and
the effect of the shutdown on bargai ning unit work, and then about the
proffered notives for the enpl oyer's actions.

Hal Ml ler testified that the three principals finally deci ded
toclose Holtville early in May 1981, after discussing the possibility
ininfornal neetings since around the end of March 1980. He said that
early in April 1981 they began to expl ore whet her closing was possi bl e
and how it would be done. Later that nonth he instructed Gl bert Chell
to find out whether Holtville could get rel eased fromtwo | ong-term
| eases (all the other |eases were due to expire over the summer), and
whet her | essees could be found for the | and the conpany owned. The
decision to close was finally nade when Chell reported in late April or
early May that they woul d be abl e to di spose of the | and.
| npl enent ati on began on May 14, when Ml ler told Chell the conpany

woul d no I onger farmand authorized himto notify the enpl oyees,4—5/

and
the renoval of farmequi pnent was begun. Another principal, Lael Lee,

pl aced the decision to

44, Hereafter, the word "enpl oyer” refers to the conbi ned
Qowers Exchange-Hboltville Farns entity.

45. The general counsel correctl ]y points out (brief at p.
66? that Chell contradicts Mller by testi gi ng that he understood from
Ml | er that notices to the enpl oyees woul d be sent from Sali nas.

Nevert hel ess, Chell goes on to say that he told the forenen to tell the
workers, and later he states that he directed forenan Larry Martinez to
prepare a termnation notice for the workers. The inconsistency about
who was supposed to or did in fact notify the workers is not
significant.
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cl ose around md-May. The union was notified of the decision by
|etter dated May 27, 1981.

Albert Chell confirnmed that Mdller told himthe principal s
were thinking of closing the conpany and asked himto expl ore how t hey
mght dispose of its land. At first he testified that this occurred in
early May, but later he said Mller informed hi mof the closure in late
April or early May. For several weeks Chell tried to put together
backi ng for a "package" where he woul d nanage a new entity, "Rodeo
Ranches," that woul d | ease nost of what had been Holtville Farns for
the cultivation of flat crops, not lettuce. The G owers Exchange-
Holtville Farns principals were not anong the potential participants in
Rodeo Ranches.

After learning in md to late June that the backing for Rodeo
Ranches had dissipated, Chell testified, he arranged i nstead a
transaction wth La Brucherie, a local farner and erstwhile contingent
i nvestor in Rodeo Ranches, where La Brucherie would | ease all the
property owied by Holtville and the property that he, Chell, had been
leasing to Holtville (one of the expiring | eases); La Brucherie woul d
also replace Holtville as | essee on another parcel. According to Chell,
he kept Ml | er posted on devel oprents all along, but the Holtville
Farns-La Brucherie |l ease was not finally prepared and sent to Salinas
until late June. He also said that the arrangenents to | ease the
property were conpleted in early Myy. The lease itself is dated June
30, 1981, but the evidence is unclear about when it was actual ly
executed. "Rodeo Ranches" is typed in as | essee, but underneath, hand-
witten, appears "La Brucherie Ranch, Inc.," followed by "M G La

Brucherie, Pres." Sands of alfalfa,
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the only crop then grow ng, were conveyed to La Brucherie with the
| and.

Chel | also confirned that he was abl e to arrange the rel ease
of Holtville Farns fromthe other |ease as well. That parcel and the
ot her parcels on which the | eases were expiring were | eased out again
by their owners wthout the participation of Chell and w thout the
retention of any interest by Gowers Exchange-Holtville Farns or its
principals. The dates of the new |l eases are not in the record.

Wien termnations as a consequence of the shutdown
commenced is not obvious fromthe record. Feldwrkers at Holtville
Farns were laid off fromJanuary 20, 1981, through the end of June, in
all the intervening nonths except March. Holtville' s operations were
seasonal in nature, however, and all but 20 or 25 year-round workers
were generally laid off during the slow spring and summer nonths. None
of the 1981 |ayoffs that occurred before My was shown to be due to
anyt hi ng other than the usual course of busi ness.4—6/ The parties
stipul ated, however, that sone workers received termnation notices

when they were laid off; the earliest such

46. Assistant foreman Carnel o Sal dana testified convincingly
that in March 1981 field foreman Larry Martinez di scussed w th hi mhow
to best reduce the work force if the conpany cl osed, wth Martinez
saying that the termnations shoul d be gradual, to mni mze probl ens
wth the union and the board. Mirtinez confirned havi nﬂ such a o
conversation wth Sal dana, but could not recall when; he also testified
that he was not actually told the conpany was closing until |ate My or
early June 1981, al though he suspected as early as February of 1980
that it mght happen. In the absence of other evidence corroborating
unseasonal layoffs in the spring, | conclude that while the
conversation did occur as reported by Saldana, it was pronpted by the
suspi cion that the conpany mght close, and was unrel ated to any
| ayoffs actual | y happening at the tine.
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noti ce appears to have been given to Sal vador Mbya, who according to

conpany records |ast worked on May 2. arl

The repair shop at Hbltville Farns was cl osed around May 15.
Sone of Holtville' s farmng equi pnent was purchased for Kal - Ed by
Albert Chell; he testified that he nade the purchase wth the
intention of using the equi pnent at Rodeo Ranches. An invoi ce
docunenting the purchase is dated My 14, 1981. Chell's testinony that
t he equi pnent was old and in poor condition is uncontradicted, and the
evi dence does not support the general counsel's assertion that it was
sold for less than its fair narket val ue. a8/ The sprinkling equi pnent
was sent to Toro Ranches and the renai ni ng equi pnent was noved to
B ythe, where, according to Lael Lee, efforts were being nade to sell
it. Lee and Mdller both testified that security considerations
pronpted the nove; the general counsel's contention that its purpose
was to conceal continued use of the equi pnent by G owers Exchange is

unsuppor t ed. 49/

47. See XX 168-F, XX 189. Mya' s layoff is labelled
"seasonal " in the payrol | records but according to the sane records he
wor ked throughout the sumrmer of the previous year. The hearing record
Is replete wth contradi cti ons about whi ch enpl oyees were year-round
and whi ch were seasonal .

48. Holtville' s invoice to Kal -Bd (GX 101), which lists the
purchased itens and their prices, and a Holtville list of assets (Q2X
100), which sets out narket values as of July 31, 1980, are cited in
support of the assertion, but the equi pnent on the |ist of assets was
not correlated to the specific equi prent bought by Chell and there is
no evidence of the narket value of any equipnent at the tine of the
sale, alnost a year after the asset |isting was prepared.

49. The general counsel's assertion that the equi pnent was
sent to Blythe Farns (see note 10, above), not some other place in
Blythe is unsupported by any direct evidence and, in viewof Lee's
uncontradi cted denial, Is rejected.
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By the first of July, Holtville was no longer farmng. A the
tine of the hearing, its office was still open and Irene Reese conti nued
to work there, but this situation was to end, Mller testified, when
everything was cleared up. Salaries were still received by the three
principal s ($5, 000 per year, paid sem-nonthly), in addition to Reese.
(Wat entity paid Reese is not clear: at one point Mller said it was
Holtville Farns, but at another point he said he thought she mght be on
the payrol|l of Gowers Exchange after June.) Aong with the last of the
farmworkers, Glbert Chell and the Holtville field forenen were
termnated at the end of June. A the tine of the hearing a few
Holtville workers had obtai ned short-termwork wth Chell or Kal-Ed. e
foreman, Larry Martinez, had been hired by La Brucherie upon Chell's
recommendat i on.

Holtville's corporate existence continues, but Ml er
testified that the only plans were for it to continue as a | and | easi ng
operation, not to reopen as a farmng operation. Holtville enpl oyees
testified that they had observed other, non-Holtville workers working
on land and crops fornerly farned by Holtville, but apart from
ownership of the land, neither Holtville nor G owers Exchange was shown
to have any continuing interest in either land or the crops.

Hs plans to manage Rodeo Ranches having fal l en through, Chell
hi nsel f was unenpl oyed. He had no further involvenent wth the | and he
had | eased to La Brucherie, and Kal -Ed had not provided agricultural
equi pnent for a fee on any land fornerly farned by Holtville. (Chell

testified that he had | ent equi prent at no charge
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to sonmeone el se, who used it on the |and owned by Chell but now | eased
to La Brucherie.) Chell planned to continue to grow flat crops or

| ease out the land he hinself had been farmng. He hired an outside
contractor to cut, rake and bale his Sudan grass, work that fornerly
had been perfornmed on occasion by Holtville enpl oyees.

In June Mol ler had proposed a joint deal wth Gowers Exchange
for a lettuce crop, but Chell had to decline because he coul d not
afford the growing costs. At the tine of the hearing he did not
contenpl ate any future contractual relationship wth Gowers Exchange
and had no plans to grow | ettuce.

Inlate April or early My, Mller had begun to | ook for joint
lettuce deals in the Inperial Valley for Gowers Exchange for 1981-
1982. G owers Exchange intended, he explained, to enter into joint
deals with other farmers to replace the | ettuce acreage fornerly
cultivated by Holtville Farns and Toro Ranches. (RT M1:71-72.) (Toro
Ranches was being closed, as well as Holtville Farns. Its closure is
di scussed below ) Possible deals were being negotiated wth three or
four Inperial Valley farners at the tine of the hearing, Mller
testified, but by its close all but one had fallen through.

The factual basis for the allegation that the enpl oyer
subcontracted or diverted bargaining unit work is reduced to the joint
deal s Gowers Exchange negotiated or attenpted to negotiate to repl ace
the lettuce fornerly supplied by Holtville Farns. (The general counsel
does not contend that any unl awful subcontracting occurred prior to
Holtville's closure.) Mller's testinony about the enployer's plans is

corroborated by the offer of a joint deal to
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Chell. As far as is indicated in the record, however, Chell did not
contract to grow |l ettuce for G owers Exchange again, and no 1981- 1982

| ettuce deal s were planned for the land Holtville had been farm ng.
There is no prior history of |ettuce contracts between G owers Exchange
and the new | essees of Holtville Farns.

The enpl oyer retained no interest in the non-1ettuce crops
fornerly cultivated by Holtville, and received no benefit fromthe
| abor perfornmed by the new | essees other than indirectly, in the form
of rent for the land it owned. Gowers Exchange-Holtville Farns did
not retain any interest inthe land or crops farned by Chell or the
equi pnent owned by Kal -Ed, either, and it received no benefits fromthe
| abor perfornmed on the crops or wth the equi pnent.

Even though work fornerly done by bargai ning unit workers was
still being perforned, it was no | onger perforned under the direction
or for the benefit of the enpl oyer, except for the joint |ettuce deals.
The legal effect of this situation is considered below in the
di scussi on of the bargai ning obligation.

The general counsel contends that the decision to cl ose
Holtville was nade in 1980, wth the first step to inplenent it taking
pl ace when the pension plan was cancel l ed i n Septenber 1980; G owers
Exchange states that it was nade in late April 1981, and Holtville
Farns places it in early May. The general counsel's claimis rejected
because, even though the possibility of closing was under discussion in
1980, the only evidence indicating such an early decision is
satisfactorily explained ot herw se—+he termnati on of the pension plan

as a separate cost-cutting neasure, and the early
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1981 | ayoffs as the usual seasonal practice--and i s outwei ghed by
evi dence pointing to a later date.

It is also clear that the decision was effectively nade
earlier than May 14, even though not officially announced until then.
The sale of farmequi pnent to Kal-Ed is docunented in the invoi ce of
May 14 but nust have been under way previously, for it is inprobable
that the equi pnent was sel ected and the terns negotiated all in one
day. MNor is it likely that the renoval of other equi pnent coul d begin
w t hout advance planning. D stribution of termnation notices
apparently started on My 2.

According to Holler's testinony, in early April the principals
began to consider howto inplenent a shutdown, and soon thereafter
Chel | was asked to explore options for disposing of the land. From
that point on, uncertainty about disposing of the land was the only
reason for irresol ution; otherw se, a firmadecision had al ready been
nade. | find that al though the decision was still revocable, it was

effectively made on or before April 15, 1981.

D scrimnation

The nore crucial dispute is about the reasons Holtville Farns
was cl osed. The general counsel contends that the farmng operations
were stopped for discrimnatory reasons, while the enpl oyer naintai ns
that the shutdown was pronpted sol ely by financial considerations.

Evi dence supporting the general counsel's positionis related first.

There is anpl e evi dence of visible union support anong the

Holtville farmmorkers. The UFWwon the 1977 el ection by a 3-to-|
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nargin. Vrkers wore union buttons at work. Many attended union
neetings, which were frequently held in conpany fields; sonetines, in
fact, Chell or the field forenen inforned workers that the neetings
were to take place. Uhion supporters chosen as representatives by
other workers net wth Chell or the forenen at tines to di scuss wor k-
rel ated probl ens, and the supervisors knew that the spokesnen were
del egat ed union representatives. 1 one occasion, Chell was presented
wth aletter signed by 21 workers requesting that he negotiate wth
the UFWon behal f of Holtville Farns. The conpany concedes that it had
know edge of its enpl oyees' union activities. o
No direct evidence suggests that the conpany cl osed for anti-
uni on reasons, but there is evidence of hostility toward the union.
Qedible testinony fromvarious workers establishes that on nunerous
occasi ons during 1980 and 1981, Chell and the forenen nade comments to
the effect that the workers woul d be better off wthout the union, that
they were "stupid" to support it, or that they shoul d not pay attention
totheir "crazy" union |leaders. In a conversation wth assistant
forenan Carnel o Sal dana about how | ayof fs woul d be handl ed if the
conpany closed, irrigation forenan Larry Martinez suggested that the

wor kers shoul d be term nat ed

50. See Holtville Farns' post-hearing brief, p. 75. Sone
evi dence of union support is disregarded: attendance at negoti ating
sessions, because it occurred after the conpany was cl osed; and a work
stoppage during the 1979 UFWstri ke agai nst G owers Exchange because
it I's anbi guous. Sone workers nay have participated to avoid what they
felt was an intimdating situation (see Holtville Farns, Inc., supra, 7
ALRB No. 15), while others wanted to denonstrate support for the
strikers (see RT XIX 8-9, 23, 26-30 [Anrbriz]; 50-52 [(ota]).
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gradual |y to avoid problens wth the union or "the state" (the ALFB).QJ

chell told two termnated enpl oyees that if the workers did not put too
much pressure on the conpany, perhaps in one or two years it would farm
. 52/
agai n. =
Further evidence of anti-union aninus is found in the prior

refusal -to-bargain decision, Holtville Farns, supra, 7 ALRB Nb. 15.

There the Board found, based upon "nunerous and serious" instances of
illegal conduct, that the conpany's refusal to bargai n was notivated by
"a desire to delay, and to undermne the Lhion" (slip opn. at p. 13),
and its bad faith warranted i nposition of the make-whol e renedy. The
illegal conduct found to have occurred in 1979 includes attenpts to
pronote a decertification drive, threats, promses of benefits,
di sparagi ng characterizations of union officials, unlaw ul
interrogation, and a wage i ncrease granted unilateral |y, by-passing the
union. Additional unilateral changes in working conditions,
i npl enented nore recently, are di scussed bel ow

Enpl oyees al so on occasi on took their grievances to the |ocal
office of the AARB. Sonetines they told Chell or the forenen they
intended to go or had gone to the board even though no charges were
filed. (Sone incidents occurred after the decision to close the

conpany, and are disregarded.) Workers testified against the

51. See note 46, above.

52. The comment was credibly reported by Francisco Anbriz (RT
XX 19); other details about the conversation in which it occurred were
corroborated by the other worker, Avelino Gota (sse RT X X 76, 81-82),
and by6g)ﬁel |, who also did not deny naking the statenent (see RT
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conpany in previous board hearings, as well.

The general counsel also cites an incident in Septenber 1980
involving a letter sent by some Holtville enpl oyees to G owers Exchange
in Salinas. The letter contains various all egations of m snanagenent
of Holtville by Chell and the field forenen, and urges G owers Exchange
to becone better inforned, but does not nention the union or refer to
specific conplaints about working conditions. It is unsigned, but the
nane and address of the witer's father, a known union activi st, appear
on the envel ope. Hal Mller brought the letter to Holtville, where
foreman Martinez, wth Chell's know edge and tacit approval, duplicated
It and distributed copies to the workers, purportedly "so they coul d
find out what's going on behind their own backs.” (RT XXX 169.)

h August 24, during the course of the hearing, another
letter, signed by the three principals, was sent to all enpl oyees of

Gowers Exchange, wth copies to their unions. The letter advised them

that "if the issues raised in the hearing are not resol ved soon, it nay
not be possible for Gowers Exchange to enter into contracts wth
Gowers inthe Inperial Valley and el sewhere,” resulting in "severe

cut backs in vol une of operations - including |large scale layoffs[.]"
The letter stated that the conpany felt its enpl oyees "shoul d be

I nfornmed of the possibl e consequences of failure to resol ve these
issues intinme." (QOX 165.)

Busi ness Justification

The enpl oyer presented evidence of financial difficulties

which, it contends, were the sol e reasons for closing Holtville
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Farns, Lael Lee testified that the poor financial condition of
Holtville alone -- two bad crop years, lack of operating capital, a big
debt to Gowers Exchange--was the nain reason it closed, and that

QG owers Exchange's own financial condition was not a naj or
consideration. The testinony of Hal Ml ler differed. He said that the
closure was precipitated by a series of bad | ettuce years that affected
G owers Exchange and Toro Ranches, as well as Holtville, and G owers
Exchange was overextended and unabl e to borrow nore noney. " Somet hi ng
had to cl ose down sonepl ace. V¢ had to tighten our belt. The whol e
oper ati on—t+he t hree conbi ned operations here, Holtville Farns, Toro
Ranches and G owers Exchange[--]sonething had to give here ..." (RT

M | :40).

QG her evi dence supports Ml ler’s expl anati on. 3/ According to
financial statenents prepared by controller Don Mtchell, fromits
formation in 1974 until the 1980-1981 crop year Holtville Farns was
nodestly profitable: its incone exceeded its expenses in every year but
one (its net incone ranged from$2,500 to $215, 000 except for the
fiscal year ending Cctober 30, 1978, when it suffered a net |oss of
$30, 000), and the conpany's retai ned earni ngs i ncreased from$2,500 to
$194, 000 over the years despite dividend paynents rangi ng

_ 53. The facts in this section are nainly drawn fromthe
testinony of Hal Mdller, Don Mtchell, and Wl Ils Fargo | oan officers
Marshal | Wx and Thonas Ferrari, in addition to the cited docunentary
evidence. Those w tnesses general |y corroborate each other, the
I nconsi stenci es anong themare mnor, and the najor points of their
testinony are uncontradi cted. Corroboration for sone points, can be
found in the testimony of Chell (who, for exanple, confirns Moller's
report of reduced |ettuce acreage at Holtville Farns) or other
w tnesses. The analysis of the financial situation 1s al so consistent,
for the nost part, wth the testinony of certified public accountant
David Harris, an expert wtness called by the general counsel .
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from$3,000 to $60,000 in four of the six years. Gowers Exchange had
not been doing so well, however. During the sane period, according to
Ml I er, Gowers Exchange had its only profitable year in Inperial
Valley lettuce in 1978- 1979.5—4/ This testinony is corroborated by
status reports prepared by Mtchell, which cover all of Gowers
Exchange's Inperial Valley lettuce contracts, its joint deals wth
other farners as well as its farmng contracts wth Chell and Holtville
Farns. The reports show, before Holtville Farns was allocated its
shared, net |osses rangi ng from$68 thousand in 1977 to $1.5 mllion in
1980, except for 1979 (the year of the strike), when the deal s produced
a net incone of alnost $1 mllion. s
The record contains relatively little evidence docunenting the
financial status of Gowers Exchange operations outside the |nperial
Valley, but what there is indicates that the conpany was not doi ng well
el sewhere, either. A 1980 report by an outside auditor reveal s that
the conpany incurred a net loss of $5.6 mllion during the fiscal year
ending March 31, 1980, and as of that date its liabilities exceeded its

assets by alnmost $1.9 nmillion. The

Contrarfy to the general counsel's assertion (post-
hear i ng brlef at 84, fn. 54), Mller did not say Holtville Farns
nade a profit in one year only. Hs testinony about there having
been only one profitable year was with reference to the Holtville
Farns- G owers Exchange | ettuce deals, not Holtville' s overall
operations. See RT M1 :49.

_ 55. The Holtville Farns financial statenents (GCX 162)
incorporate data on all its crops, not just lettuce, and the profit or
| oss on each is not shown.

It isinteresting to note that in one status report,
Holtville' s Iettuce is listed as Gowers Exchange's "own" lettuce. (See
&X 163, p. In the status reports in general, no care is taken to
Ic:hfferentlate etween the interests of Gowers Exchange and Holtville
ar ng
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auditor's report also confirns testinony by several wtnesses that the
conpany was in default on bank | oan obligations totaling over $2

mllion, and states that "there are conditions whi ch nay indicate that
the Conpany will be unable to continue as a going concern.” (GXX 164.)

Begi nning in 1979, because of the generally unfavorabl e
| ettuce narket, officials of Wlls Fargo Bank becane concerned about
the status of its loans to Gowers Exchange. Early in 1980 they began
neeting with the G owers Exchange principal s and Don Mtchell to
di scuss how the conpany was going to repay the $2.3 mllion it owed on
its line of credit. As a consequence of those di scussions, several
cost-cutting steps were taken: managerial, sales and of fice personnel
who | eft were not replaced; travel, transportation, and vehicle
nai nt enance costs were reduced; sone vehicles were sold;, and the
proportion of wapped | ettuce, which has a higher profit narginin
packi ng costs than unw apped | ettuce, was increased.

Mbst significantly, expenditures were reduced by reducing the
conpany' s investnents in grow ng crops: |ettuce acreage in the Inperial
Valley, including at Holtville Farns, was reduced in 1979 and again in
1980; in Salinas in 1980 celery operations at Toro Ranches and a j oi nt
| ettuce deal wth another conpany were cancel l ed; and | ettuce acreage
inthe Bythe and Hiron areas was reduced. Ml ler estimated that the
conpany reduced its lettuce acreage by 25 percent in the ei ghteen
nont hs preceedi ng July 1981.

A osing Toro Ranches (as well as Holtville Farns) was anong
the cost-savi ng neasures di scussed as early as March of 1980, and the

princi pal s deci ded to reduce the conpany's farmng operations as
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its land | eases expired in 1980, rather than renewthem Toro's

cl osing was gradual : one ranch was being farned until the end of 1981
al though lettuce was last grown in the summer of 1980, and at the tine
of the hearing, Mller said, the conpany's nain function was as a

| essor of agricultural equipnent to other growers.

Not hi ng suggests that |abor costs in the | ettuce grow ng
operation were a significant el enent of the enpl oyer's financial
difficulties. The only evidence on the subject indicates the
contrary. QGlbert Chell testified that Holtville' s financial
condi tion was not a consideration when deci si ons were nade about wage
I ncreases, because | abor costs were not a | arge percentage of
operating costs. (RT XX0XM|:55-56.)

Despite the cost-cutting neasures, the financial situation
did not inprove substantially, and noney was needed to finance the
1980-1981 Inperial Valley lettuce crop. Vells Pargo was unw lling to
| end nore noney to G owers Exchange, since it had al ready borrowed to
the limt of itsline of credit and was in default, but it was wlling
tolend to Holtville Farns, if the farmng conpany coul d real i ze
enough revenue to service the loan. The amount Hbltville recei ved
fromits usual lettuce contract wth Gowers Exchange, 10 percent of
the net profit, was inadequate, so the principals altered the terns of
the contract between the conpanies to provide Holtville wth an 80
percent interest in the crop.

The effect on G owers Exchange of altering its contract wth
Holtville Farns and ot herw se reduci ng the scope of its business was
to reduce its nmarket exposure, which in turn reduced its need for

credit. The other aspect of the bank's concern,
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Gowers Exchange's ability to repay what it had al ready borrowed, was
to be addressed in a restructuring of its debt, a process that was
still inconplete at the tine of the hearing. The potential reduction
inincone for Gowers Exchange fromhaving a snmaller interest in
Holtville's lettuce crop was relatively insignificant in the broad
scope of Gowers Exchange' s harvesting, selling and cooling
operations,5—6/ and woul d have little effect on the conpany's ability to
repay its debt.

n the basis of the new contractual arrangenent, the bank
verbally coomtted itself in July or August 1980 to extend credit to
Holtville Farns, although the plan was not actual ly inpl enented until
February 1981. Aline of credit was approved for $800, 000, of which
$300, 000 was actual |y borrowed. The noney was used, according to
Mtchell, to pay bills incurred by Holtville Farns. The bank was
repaid fromthe proceeds of the 1981 flat crops.

Unfortunately, the 1980-1981 season was anot her bad one for
| ettuce. The status report shows the Inperial Valley deals resulting
inanet loss of $1.3 mllion. The inpact on Holtville Farns,
according to an interimfinancial statenent, was a net |oss of $1.2
mllion for the six nonths ending April 30, 1981, reducing the retained

earnings with their $193,000 credit to a debit bal ance

56. Nothing in the record directly indicates the financial
inpact of Holtville' s operations on G owers Exchange, but sone
information is available. 1n 1980, for exanpl e, sales of |nperial
Valley lettuce (not limted to Holtville Farns) grossed $1.9 mllion
(A&X 163, p. 2), about 9 percent of the total G owers Exchange revenue
% $21.3 mllion for the fiscal year ending March 31, 1980 (Q2X 164, p.
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of $1.0 ml Iion.5—7/ The infornation provided by these reports is

not conplete. For exanple, the status report does not allocate
proceeds or the loss fromthe lettuce deal s anong G owers Exchange and
Holtville Farns, Chell and the other farmers, so the anount | ost by
each entity is not ascertainable. (In his testinony, Mtchell
attributed the entire loss to Holtville Farns, but said it was nore

than the G owers Exchange board of directors could afford to

continue to lose. RT XXI11:200-201.) Neverthel ess, the general

pi cture of substantial |osses seens accurate enough. S8/

57. Mtchell testified that he did not prepare this interim
statement until after the decision to close Holtville Farns had been
nmade, but the status report on the Inperial Valley (QX 163, p. 1) was
avai | abl e and was di scussed at neetings about the decision. S nce that
report sets forth the scope of the loss, the fact that the details of
its effect upon Holtville Farns were not calculated until later is of
little consequence. (The general counsel points to an unexpl ai ned
discrepancy in the retained earnings figures in the Holtville Farns
financi al statenents: the bal ance of $194, 188.96 reported as of Qctober
31, 1980, is shown as $193,136.96 in the six-nonth report of April 30,
1981 (see QX 162); for purposes here, however, a discrepancy of $1, 000
in al nost S200 thousand 1s 1nsignificant.)

As evidence of Holtville' s worsening financial condition,
Mtchell points to a shift in the bal ance of paynents between it and
G owers Exchange during this six-nonth period, where G owers Exchange
oved it $.5 mllion as of Cctober 31, 1980, but by April 30, 1981, it
owed G owers Exchange $1.1 million. The shift froman account
recei vabl e to an account payable is given little weight for several
reasons: Holtville also had as of Gctober 31, 1980, an unexpl ai ned
accounts payabl e bal ance of $.5 million; since there are no ot her
interimfinancial statenents, there is no basis for conparing the $1. 13
mllion figure wth the usual state of affairs hal fway through the
fiscal year, in a seasonal business; and finally, Mtchell hinself had
alnost total discretion over paynents on accounts between the two
conpani es, so the bal ance between themwas subj ect to nani pul ati on.

58. Gowers Exchange and the general counsel both introduced
narket reports in their efforts to prove that particular crops were or
were not profitable. | found the reports to be of

(Foot not e conti nued----)

-80-



The effect of its Inperial Valley |osses on the entire Gowers
Exchange operation is not detailed, but the available infornation
indicates that overall Gowers Exchange continued to | ose noney, al beit
at a slower rate. As of rtober 1981, it had not yet nade any paynents
onthe $2.3 mllion it owed V&l |s Fargo.

This analysis of the financial situations of the conpanies is
not inconsistent wth the evaluation given by David Harris, a certified
publ i c accountant cal |l ed by the general counsel as an expert w tness.
Harris wanted nore information than was nade avail abl e, but did not
question the validity or accuracy (other than in mnor details) of what
he received. He testified that G owers Exchange appeared to be
financially healthy at the end of its 1979 fiscal year. (Bank officer
Marshal | Wx confirnmed that Vel ls Fargo was not concerned at that
stage.) Harris was unw lling to express an opi ni on about whet her
G owers Exchange's 1980 | osses were cause for alarm but noted that by
1981 the conpany was beginning to turn .around, wth | osses snal |l er than

they had been, though if the

(Foot note 58 conti nued----)

little use: they contain infornation about prices but |ittle about
costs, and while the record as a whol e contai ns general i zed i nf ornati on
about costs, it is devoid of details. Thus, for lettuce , for exanpl e,
we nay know the average 1980 F.QB. price per carton in the | nperial
Valley (EX 9:19), but we do not knowthe cost to G owers Exchange of
grow ng, harvesting, etc., the carton. Qowers Exchange's estinating
efforts (brief at p. 47) rely on overly broad generalizations. Gowers
Exchange, of all parties, was in a position to provide detail ed
information about its production costs, but did not do so.

Even though | do not endorse the particul ar figures provided,
| do accept the unrebutted proposition that 1980 and 1981 were bad
IettuceI years for the industry in general and G owers Exchange in
particul ar.
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conpany were |liquidated then its sharehol ders woul d not recover
their investnent.

He described both-Holtville Farns and Toro Ranches as
general ly profitable. The |arge 1980-1981 | oss suffered by Holtville
appeared to himto be caused by its changed contractual rel ationship
wth Gowers Exchange; the different risk ratio resulted in
significantly different net inconme for the two entities. Harris was not
convinced that Holtville had to close, in spite of its heavy 1980-1981
| oss, and suggested alternatives. (ne suggestion was that its farmng
contracts be restructured so as to be nore favorable to Holtville
Farns, but he was not specific about the terns he woul d consi der nore
favorable. And while he expressed the opinion that Holtville appeared
to be in a position to borrowworking capital, he al so was not asked
and expressed no opi ni on about the necessity or nanner of increasing
the conpany's cash flowin order to finance credit extended to it.
(Mbst of the other suggestions had had to do with cutting expenses by
"streantining" operations. My had in fact been tried at Gowers
Exchange, if not Holtville.)

As has been nentioned, Mller testified that three of the four
1981-1982 Inperial Valley joint lettuce deals he negotiated for G owers
Exchange had fallen through during the course of the hearing, and the
fourth was doubtful. Mller attributed this to runors about the ALRB
proceedi ngs, saying he had been told that the farners backed out
because they were afraid they mght becore invol ved.

(n at | east one occasion, however, G owers Exchange
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apparent|ly took the initiative in advising a farner of its
difficulties. According to a letter concerning the deal wth Sam

B chegaray, the one farner wth whom G owers Exchange had an execut ed
agreenent for 1981-1982, G owers Exchange counsel 59 had advi sed

B chegaray's attorney during the hearing that it mght be unable to

honor its commitnent "' because of [its] present |abor problens.™ Aso
inevidence is a letter fromattorney WIIiamNMacklin, who fornerly
represented Holtville Farns and appeared as its wtness at the
hearing, to other farner-clients advising themnot to enter into a
deal wth Gowers Exchange while the case was pending, but there is no
direct, non-hearsay evidence that farners in fact wthdrew fromor
declined to enter into deals wth Gowers Exchange as a result of
hearing about the ALRB proceedi ngs.

How G owers Exchange expected to finance its interest in
those deal s is very unclear. Wen asked, Mller mnimzed the probl em
(RT XUIV:130-131), but no concrete expl anati on was of fered. A though
its financial situation inproved during the spring and sunmer of 1981,
given its still outstanding debt to the bank, the prospects for new
credit still |ooked bleak, as bank officer Wx indicated. As is
apparent fromthe enpl oyer's sudden shift in its negotiating posture
(di scussed bel ow), the runors about ALRB proceedi ngs and | abor
probl ens caused sufficient difficulty for Gowers Exchange to becone

eager to settle this case. They al so

59. Ron Barsaman is identified in the letter as counsel
for Gowers Exchange. A though he and the company nai ntai ned
t hroughout these proceedi ngs that he represented G owers Exchange only
in settlement discussions wth the union and general counsel, this
apparently was not always nade clear to others. See the di scussion
above of overlappi ng attorneys as evi dence of the single enpl oyer.
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diverted attention fromQ owers Exchange' s shaky financi al
condi ti on.

The general counsel contends that m snanagenent of Holtville
Farns contributed to the enployer's financial difficulties, but the
reported incidents are relatively mnor. A tines irrigators and
sprinklers were paid for full shifts when they acconplished their
assigned tasks in less tine. The union representative for the
irrigators, Alfredo Mendez, was paid on occasion for tine he spent
driving around wth the irrigator foreman, Larry Martinez, in
Martinez's truck. Mrtinez testified that he found it convenient to
di scuss | abor problens in this manner, while Mendez interpreted the
practice as an effort to "buy" him e tine Qaudio Val, the union
representative for the sprinklers, was overpai d approxi mat el y $300;
evi dence fromthe enpl oyer establishes that the overpaynent was
I nadvertant. Another tine, according to Val, he and four co-workers
were paid wth checks fromHoltville Farns for about a week's work
spent cleaning and painting Gl bert Chell's house. Chell denied that
this occurred, but Chell's denial was in his self-interst and | found
Val , based on his deneanor, to be a credible wtness in general ? |
therefore find that it did occur.

Nonet hel ess, even if these acts are properly characterized as
m snanagenent, their financia consequences could not anmount to nore
than a few thousand dol | ars spread over several years, an anount too
insignificant to have an inpact on the general financial situation. |
am al so unpersuaded that, wth the possibl e exception of Mendez' s bei ng

paid for tine spent riding in Martinez' s truck,
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they were done wth the intent to "avoid union or ALRB interference. 80

Anal ysi s and (oncl usi ons

Wiether the termnations of the Holtville Farns enpl oyees
viol ates sections 1153(c) and (d) of the Act6—1/ depends upon

whet her the decision to close the conpany was unl awful |y noti vat ed.

60. See the general counsel's post-hearing brief at p. 98.
The general counsel argues that Chell's personal gardener was paid by
Holtville Farns, but Val's testinony establishes only that the sane
person worked as both a gardener for Chell and a sprinkler for _
Foltville and nothing proves that he was paid by the conpany for his
work as Chel|'s gardener.

The general counsel also refers to the "callous" treatnent
accorded the letter sent to G owers Exchange advi sing of alleged
m snanagenent. (The incident is described above.) The letter, of
course, is not conpetent evidence of the events represented init.
Arguably, sending the letter is protected conduct, and distributing
copies of it toall the workers Is intimdating and tends to interfere
wth the exercise of section 1152 rights. The possibl e section 1153(a)
unfair |abor practice was not alleged or fully litigated, however, and
consequently | decline to find a violation.

61. Section 1153 states in pertinent part:

It shall be an unfair |abor practice for an agricul tural
enpl oyer to do any of the foll ow ng:
*

* *

(c) By discrimnationin regard to the hiring or
tenure of enpl oynent, or any termor condition of
enpl oynent, to encourage or di scourage nenbership in any
| abor organi zati on.
*

* *

~ (d) To discharge or otherw se discri mnate agai nst an
agricul tural enpl oyee because he has filed charges or given
testinony under [the ALRA .

The same | egal anal ysis applies to both sections. See

Mrtori Brothers Dstributors v. ALRB (1981? 29 Gal . 3d 721; Bacchus
Farns (1978) 4 ALRB No. 26, affirned 115 Cal . App. 3d 1005.
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If the conpany was cl osed for |awful reasons, the acconpanyi ng
termnations are not unfair |abor practices.

The | eadi ng case on the subject of unlaw ully notivated
closings is the 1965 Suprene Court decision in Textile VWrkers v.
Carlington Mg. (., 380 US 263, 58 LRRM 2657. The board of directors

of Darlington, a corporation that operated a textile mll, decided to
liquidate the corporation and close the mll immediately after an
el ection narrowy won by the Textile Wrkers, follow ng a canpai gn
during whi ch the conpany had threatened to close if the union won. The
NLRB found that the mll closing was pronpted by anti-union ani nus, and
held the closure to be a violation of NLRA section 8(a)(3) (whichis
essentially identical to section 1153(c) of the ALRA). The board al so
found Darlington to be part of a single integrated enpl oyer, a group
controlled through Deering MIliken & Go., a selling house that
narketed the textiles produced by the mlls.

Gonsequent |y, according to the national board, Deering
MIliken could be held vicariously liable for Darlington's unfair | abor
practices or, alternatively, Deering MIliken itself had viol ated the
Act by closing part of its business, Darlington, for a discrimnatory
purpose. Based in part on the determnation that the cl osi ng was
unlawful , the board al so held that the conpany's failure to bargain
over the closure violated NLRA section 8(a)(5) (the equival ent of
section 1153(e) of the ALRA). Darlington Mg. . (1962) 139 NLRB 241,

51 LRRM 1278. The court of appeal s, denyi ng enforcenent of the board s
renedi al order, held that an enpl oyer has the absolute right to cl ose

part or all of its business regardl ess
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of anti-union notives. (Darlington Mg. G. v. NLRB (4th dr. 1963)
325 F. 2d 682, 54 LRRVI2499.) The Suprene Gourt reversed the court of

appeal s and renanded the case to the board.

The Suprene Gourt hel d that an enpl oyer has an absol ute right
to termnate an entire business for any reason, including anti-union
bias, but not aright to close part of an enterprise regardl ess of
reason. Because a partial closing may have repercussions for the
bal ance of the business, it violates section 8(a)(3) if notivated by a
purpose to chill unionismin the renaining portions and if the enpl oyer
nay reasonably have foreseen that the closing wll 1ikely have that

effect. (Darlington, supra, 58 LRRMat 2661.) The case was renanded

for the board to determine whether Darlington's closure was intended to
chill unionismat other units controlled by Deering MIIiken.

The Suprene Gourt al so makes it clear in Darlington that the
criteria for finding that a business being closed is part of a |arger
enterprise where discrimnatory noti ve nay cone into play, a "partial
closing," are not as strict as for finding a single, integrated
enpl oyer. Qganizational integration is not necessary. A violation of
section 8(a)(3) is nade out if the plant or busi ness bei ng cl osed for
anti-union reasons is controlled by peopl e who (1) have an interest in
anot her busi ness, whether or not affiliated wth or engaged i n the sane
line of conmercial activity as the cl osed business, of sufficient
substantiality to give promse of their reaping a benefit fromthe
di scour agenent of unionization in the renaining business; (2) act to
cl ose the business with the purpose of producing such a result; and (3)

occupy a relationship to the
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renai ni ng busi ness which nakes it realistically foreseeable that its
enpl oyees w Il fear that such business wll also be closed dow if they
persist in organizational activities. (58 LRRMat 2661-2662.)

It is thus clear fromDarlington that if Holtville Farns were
an i ndependent busi ness that conpl etely closed down, sections 1153(c)
and (d) are not violated regardl ess of the reasons for the cl osure.
Like the mll in Darlington, however, Holtville is part of a |arger
enterprise. Snce Holtville and G owers Exchange are a single
enpl oyer, the elenents of "interest” and "relationship" wth respect to
the larger enterprise set forthin the first of the Darlington criteria

are necessarily satisfied. (See Darlington, supra, 58 LRRMat 2662.)

As it did there, however, the evidence here falls short of establishing
the factors of "purpose" and "effect” enbodied in the second and third
criteria. (lbid.)

The general counsel's reliance on evidence of anti-union

aninus at Holtville Farns is msplaced, since the requisite notivation

for the violation in a partial closing is a purpose to chill unioni sm
inthe remaining portions of the business. Inplicit in Darlington is
the concl usion that an enpl oyer may lawful |y cl ose part of its busi ness
because of hostility toward union activities there, as long as no
adverse inpact upon unionization in other parts of the enterprise is
intended. Nor nmay an adverse effect on workers in the renai nder of the
busi ness sinply be assuned. Even if the consequence of di scouragi ng
concerted activities is foreseeabl e, evidence of notivation ained at
achieving that effect is necessary. (Darlington Mg. ., supra, 58
LRRM at 2662.)

In considering the enpl oyer's purpose, little weight is
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given the self-serving testinony about G owers Exchange' s good
relationship wth the UFW Qowers Exchange stresses the fact that it
has had contracts wth the union, but neglects to nention that the
recent contract was not achieved until alnost a year after the previous
contract expired, and then only after a long and bitter strike. The
conpany was al so found to have prevented uni on organi zers fromtaki ng
access during the strike, inviolation of section 1153(a). (Qowers

Exchange, Inc., supra, 8 ALRB No. 7.) The argunent that because of

their union contract, G owers Exchange enpl oyees had nothing to fear
fromHoltville' s closing is al so unpersuasive. Unionismcan be chilled
not only by resisting certification of a representative or negotiation
of a union contract in the first place, but al so by di scouraging strict
enforcenent of an existing contract or mlitant denands for a future
one. Recent history throughout the country denonstrates that union
contracts provide mninal protection fromcl osi ngs.

I ndeed, G owers Exchange warned its own enpl oyees by letter
that if the issues raised in this proceedi ng were not resol ved qui ckly,
the conpany anti ci pated severe cutbacks and | arge scal e | ayoffs. A
reasonabl e i nference to be drawn fromthe letter is that perseverance
by the UFWand the workers at Holtville Farns in the pursuit of their
rights under the ALRA threatened the jobs of G owers Exchange
enpl oyees, who woul d be wel | -advi sed to do sonmething about it. The
letter is evidence of possibl e adverse consequences for G owers
Exchange enpl oyees fromHoltville' s shutdown. However, it was not sent
until four nonths after the principals decided to close Holtville, and

IS not convi nci ng
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evidence of their notive at that tine. Thus, while a chilling effect
on G owers Exchange enpl oyees mght be reasonably forseeabl e, evidence
that Holtville was closed for that purpose is |acking.

The foregoi ng di scussi on has proceeded on the premse that an
anti-union notive for closing Holtville has been established. |
concl ude, however, that while the evidence is sufficient for a prima
faci e show ng of aninus, the respondents have convi nci ngly
denonstrated that the shutdown was prinarily for economc reasons,

and woul d have occurred in the absence of protected activi ty.6—Z

The i mmedi ate reason for closing was a shortage of operating capital; a
| ess direct cause was the poor performance of Inperial Valley |ettuce
over several years.

Holtville's main function was to provide | ettuce for Gowers
Exchange to harvest and narket; the secondary crops were sol ely
intended to nmake the farmng operation nore efficient. As the farmng
contracts wth their 10-90 percent division of costs and profits
denonstrate, the farmng conpany depended upon G owers Exchange for
operating capital. In 1980, G owers Exchange was seriously
over ext ended and was unable to obtain further financing inits own
nane. S nce the bank was wlling to extend credit to Holtville if its
revenue coul d be increased, the farmng contract between it and G owers

Exchange was drastically revised, so that the

62. Were there is nore than one possi bl e expl anation of
enpl oyer action, once the general counsel has established a prina facie
case, the burden of proof shifts to the enpl oyer to show by a
preponder ance of the evidence that the adverse action woul d have been
taken even absent the protected activity. See Martori Bros.
Ostributors v. ALRB sugra, 29 Gal . 3d 721; Royal Packi n% Go. (1982) 8
ALRB No. 74; Nshi Geenhouse (1981) 7 ALRB No. 18; Wight Line (1980)
251 NLRB 1083, 105 LRRM 1169.
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farmng conpany assuned 80 percent of the costs and profits.

As a consequence of the reallocation of the risk, Holtville
Farns, not G owers Exchange, bore the brunt on paper of the $1.3
mllion lost on the Inperial Valley lettuce deals for 1980-1981. &/
Utinately, of course, it nade little difference howlosses or profits
were al | ocated between the two conpani es, or which of themwas the
borrower of operating funds, because in the nain the funds cane fromor
went into the sane pockets—er, in the case of default, fromthe sane
assets. For Gowers Exchange, Inperial Valley |lettuce had been a
| osing proposition in six of the |ast seven years, and a naj or
contributor to its financial difficulties. U to this point Holtville
had been nodestly profitable, but its profits had been realized from

its flat crops and in spite of lettuce, its raison d etre.

Holtville Farns was cl osed, then, because G owers Exchange
could not get nore credit and needed to reduce the denand for operating

capi tal .6—4/ Sill faced wth the obligation to repay

63. The general counsel argues that the shift in contractual
ternms nade it nore likely that Holtville Farns woul d suffer a | oss.
This is not so, of course. The percentage of risk has to do, not wth
the likelihood of loss, but only wth the allocation of profit or |oss
among the parties. As Don Mtchell pointed out, if the parties knew
there woul d be no profit, they would not enter into the venture in the
first place.

64. Gowers Exchange admts that the 1981 loss to Holtville
woul d not have occurred but for the difficulties wth Gowers
Exchange's line of credit. (Post-hearing brief at ﬂp. 50-51.) The
general counsel points to the di screBancy bet ween t he conpany w t nesses
who suggest that they were urged by bank officials to close Holtville
Farns (see RT 11:182; RT XXM 1:110), and the bank official s who
testified that they | earned of the closing after the fact (RT XLIII:42-
43, 116). dven that the principal s were anare that the bank was
unw I ling to | end nore noney and wanted expendi tures reduced, who
g_c% ]chaI Iy was first to suggest that the conpany cl ose nakes no

i fference.
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Qowers Exchange's $2 nillion debt, the principal s decided to shut down
the fanning operation in order to decrease expenditures and even
generate sone funds by leasing its land and selling its equi pnent.

They hoped to replace Holtville' s lettuce wth | ettuce grown in joint
deal s, where G owers Exchange woul d put up only 50 percent of the
costs, but where they woul d get even the | esser amount of financing was
uncl ear .

Aternatives to closing Holtville nay have existed, as the
accountant called by the general counsel suggested, and the decision to
cl ose may even have been a poor one. But the issue is the notive for
the decision, not its wsdom and the board may not substitute its
judgnent for the business judgnent of the enployer. NRBv. Kingsford
(6th dr. 1963) 313 F.2d 826, 52 LRRM 2555; NLRB v. Houston Chronicl e
Publishing Co. (5th Ar. 1954) 211 F.2d 848, 33 LRRVI2847. G owers

Exchange did not nanufacture its $2 mllion debt and a cut-off of
credit inorder to create a pretext for closing Holtville.

Q her evi dence besides the financial data supports the
conclusion that the closure was chiefly notivated by economc
considerations, not discrimnation. After Holtville closed, G owers
Exchange did not enter into newfarmng contracts that required it to
put up all the growng costs, but it did offer Glbert Chell, wth whom
it fornerly had a. farmng contract, a joint deal (which he turned
down, because he | acked the necessary capital).

It also shut down the farmng operation at Toro Ranches,
where no uni on was invol ved. A though the decision was nade a year

earlier, the reason was essentially the same. Large suns of noney
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were needed to renew expiring | and | eases, and the bank was unw | | i ng
to extend nore credit and insisting that expenditures be reduced.
Smlar treatnent of the two operations, one wth a union and one
wthout, belies an intent to discrimnate agai nst the union

oper at i on. 65/

In short, while there is evidence of enpl oyer hostility
toward Holtvill e enpl oyees' participation in protected activity, there
is little evidence that the decision to close Holtville was noti vat ed
by a desire to chill unionismin the remaining parts of the Gowers
Exchange enterprise as required by Darlington. (Textile Vrkers v.
Carlington Mg. (., supra, 380 US 263, 58 LRRM 2657.) Mbreover,

al though being rid of the union was undoubtedl y vi ewed as a bonus, the
wei ght of the evidence convincingly establishes that the prinmary reason
for closing down the Holtville farmng operati on was econom c.

Snce it was not unlawful ly notivated, the pernanent
termnation of the Holtville enpl oyees did not violate sections
1153(c) or 1153(d).

65. The general counsel correctly points out that Hal Ml | er
expressed nore concern for the plight of the termnated non-union Toro
enpl oyees than for the union nenbers at Holtville. (GConpare RT M1: 39-
40 wth RT V:50-51.) Nonetheless, the assertion (brief at p. 86) that
new j obs were found for the Toro enpl oyees i s unsupported. David
Mirtinez, cited by the general counsel, testified only that Barsam an
told hi mthe Toro enpl o%_ees had gotten jobs, but he did not renenber
Bar sam an' s sayi ng anyt hi ng about how they got the jobs. (RT
XMII:116-117. There is no evidence that the two groups of workers
were treated differently.
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THE BARGAI N NG CBLI GATI ON
The Facts

Chroni cl e of the Bargai ni ng Sessi ons

G owers Exchange, of course, did not recogni ze any obligation
to bargain wth the union about the enpl oyees of Holtville Farns, and
until My 27, 1981, Holtville Farns flatly refused to bargain as wel | .
Oh that day, however, Holtville attorney Larry Dawson sent the UFWa
letter notifying it that the conpany was cl osi ng down and was w | |ing
to negotiate about the effects of the closure, but woul d not wai ve any
argunents pertaining to the union's certification. 66/ Triggered by the
| etter, bargai ning sessions occurred on thirteen days over the next
three nonths, but ended fruitlessly. The issues raised are the scope
of the respondents' bargai ning obligation, and whether the parties at
the table reached a legitinate inpasse. If found to have engaged in
surface bargai ning, the respondents naintain as a defense that the
union |likew se did not bargain in good faith. The respondents al so
contend that the general counsel played an inproper role in the
negoti ating process.

The chief negotiator for the union was David Mirtinez, URW
executive board nenber and regional coordinator. Larry Dawson
initially represented Holtville Farns, but was repl aced by attorney Ron

Barsaman after the second session. Holtville was the only

66, See XX 116. The letter contains an allusion to a
certification chal |l enge pending before the board, but at the tine it
was witten the board had already certified the UFW(Holtville Farns,
supra, 5 ALRB No. 48) and had the refusal -to-bargai n case (Holtville
Farns, supra, 7 ALRB Nb. 15) under considerati on.
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conpany at the table at first, but Barsaman entered the negotiations
w th expanded authority. 1In addition to negotiating for Holtville
about the effects of the closure, he was expressly authorized to

expl ore possibilities of settling this litigation on behal f of all four
respondents. He had authority to bind G owers Exchange, but wth
respect to Glbert Chell and Kal-Ed, he was limted to conveyi ng
information and positions to and fromChell's attorney. Fromthe
reports of the neetings it is apparent that after Barsaman repl aced
Dawson, G owers Exchange was present at the bargaining table for al
intents and purposes, in spite of linits on Barsaman's explicit
authority, and Chell and Kal -Ed were eavesdropping. Chell personally
attended a few sessions but was general |y unrepresented except for
Barsaman's l[imted rol e.

In addition to Martinez, the UFWwas represented at nost
neetings by Holtville ranch coomttee nenbers, who did not participate
inthe official exchanges, and at a few sessions towards the end, by
Ned Dunphy, fromthe union's legal departnent. Sone of the latter
sessions were al so attended by Larry Dawson for Holtville Farns and
Terry 0" Gnnor and Ed Soll for Gowers Exchange. The follow ng
synopsis is drawn fromthe testinony of the chief negotiators, Mrtinez
and Barsam an, whose reports are in accord for the nost part.

Respondi ng to Dawson's letter wthin a few days, the union
suggest ed that negotiations begin on June 5. Dawson replied that he
needed nore tine to prepare, so the first nmeeting was arranged for June
15, 1981. At that neeting the union announced that it wanted to

bargai n about the decision to close Holtville as well as its
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effects, but the conpany took the position, which it effectively

nai nt ai ned t hroughout the negotiations, that it had no obligation to
bargai n about the decision, which was al ready nade and was irrevocabl e.
The uni on al so requested certain infornation and nmade its first
"effects" proposal .

Gonsistent wth its stated views that it was dealing wth a
joint enployer and the decision to close Hiltville was a nandatory
subject of bargaining, inits first infornati on request the uni on asked
about: the relationships anong six entities, Holtville Farns, Gowers
Exchange, ythe Farns, Toro Ranches, A1l bert Chell and Kal -Ed, and the
conposition of their boards of directors; the | ands on which "the
conpany"gzl had been or anticipated operating during 1979-1982, by
| ocal e, acreage and produce; acreages of |eased | and for the sane
period, and the identity of new hol ders of | eases bei ng surrendered;
the disposal of farmequipnent; plans for any of the entities to enpl oy
Holtville supervisors or recommend themfor enpl oynent el sewhere; the
identity of any successors or assigns to Holtville; whether any of the
entities had operations in Arizona; whether Gl bert Chell was going to
continue operations; any plans the conpany had for the future of
Holtville's workers; the identity of all Holtville workers and their
gross wages for the entire period they had worked; and the identity of

workers entitled to paynents

67. Intheir testinony as well as, according to their
reports, in the bargai ni ng sessions, both negotiators repeated y
referred to "the conpany” wthout explicitly stating which entity or
entities they neant. At tines the identity can be inferred, but at
other tines It remai ns anbi guous, causi ng confusi on on occasi on bet ween
the negoti at ors thensel ves.
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fromthe termnated pension plan and the anount due each. 68/ At
either this or the follow ng neeting, the union al so asked for a
current seniority list. There was no response to the infornation
request at this neeting.

Regarding the effects of Holtville' s closure, the union
proposed that each enpl oyee recei ved severance pay of $500 for each
year of seniority, and that the conpany i medi ately pay to the workers
the funds due fromthe termnated pension plan. The union al so wanted
the conpany to agree to notify any successors or assigns that the union
represented the bargaining unit, and to give the uni on advance notice
of successors or assigns. And the union proposed that the conpany
assist the laid-off workers to find enpl oynent, with either related
entities or other Inperial Valley enployers, and that Holtville, if it
resuned operations, or any successor rehire the workers on the basis of
seniority.

In response, Dawson agreed only that the conpany woul d pay
out the pension plan funds, although he could not say when, woul d
provide letters of recommendation for the workers, and woul d not
contest their clains for unenpl oynent insurance benefits. A Dawson's
request, any further response and the schedul ing of the next neeting
were postponed until after the superior court hearing on the general
counsel 's efforts to obtain an injunction. &9

Littl e was acconpl i shed at the second neeting, held on June

30. Dawson took the position that the superior court chanber order

_ 68. The unilateral termnation of the pension plan is
di scussed bel ow

69. See note 4 above, and the acconpanyi ng text.
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I ssued the precedi ng week, whi ch enjoi ned the conpany from proceedi ng
to close w thout bargai ning about both the decision and the effects,
conflicted wth the recently issued ruling of the Lhited Sates Suprene
Gourt in FHrst National Miaintenance. (Hrst National Mintenance Corp.
v. NLRB (June 22, 1981) 452 US 666, 107 LRRM 2705.) He wanted nore

tine to evaluate the conpany's | egal position and deci de whet her to
supply the infornation the union requested. Mrtinez reiterated the
union's proposals and of fered to consi der any conpany proposal s that
woul d halt the actualization of the decision to close. Dawson again
acknow edged the conpany's obligation to pay out the pension plan
funds, but still did not know when the noney woul d be available. He
characteri zed the union's severance pay proposal as "unreasonabl e,” and
said that until the UPWnade a reasonabl e proposal the conpany woul d
have no response.

The record does not indicate howthe foll ow ng neeti ng on
July 16 was scheduled. Beginning wth this neeting, the enpl oyer was
represented by Dawson’s successor, Ron Barsaman. In the interimthe
board had issued its decision holding that Holtville' s techni cal
refusal to bargain was in bad faith and ordering it to nake the

enpl oyees whole. (Holtville Farns, Inc. (July 8, 1981) 7 ALRB No. 15).

Gonsequent |y, Martinez wanted to expand the subjects under di scussion
to include contract bargai ning and a nake-whol e settl enent. He
presented a slightly nodified version of the UFWs standard i nfornation
reguest for contract negotiations. Barsaman replied that the conpany
woul d continue to refuse to bargain about a contract, because it was
going to appeal the board's decision to the courts, but was wlling to

bargai n about effects wthout waiving its
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objections to the union's certification.

Qonsistent wth this position, the only infornati on Barsam an
was W lling to provide was that which he viewed as reasonably rel at ed
to effects bargaining. Taking the position that the union had wai ved
any argunent it mght have had about a joint enployer, he al so refused
to provide infornmation about any other entity.

Thus, in response to the union's initial request, the only
infornmation Holtville conceded was rel evant was the identity of its own
board of directors, information about each enpl oyee's earnings, future
plans for the enpl oyees, and a seniority list. Barsaman told Martine2
who the nenbers of the conpany's board of directors were. He told him
that all Holtville enpl oyees were losing their jobs and were free to
apply for enploynent wth the other entities naned by the union or wth
anyone el se. Drawi ng back fromDawson's earlier offer of letters of
recormendat i on, Barsaman al so said that upon request by a worker or a
potential enployer, Holtville would provide infornati on about the
wor ker' s enpl oynent history, including an eval uati on of perfornance.

(A alater neeting Barsaman al so agreed that plans to enpl oy
Holtville supervisors were rel evant, and advi sed the union that there
were none.)

Wt hout concedi ng rel evance, Barsamian advi sed Martinez that
Holtville Farns had no successors or assigns, and no operations in
Arizona. He referred Martinez to Chell's attorney for infornation
about Chell's plans. Regarding admttedly rel evant wage i nfornation
Bar sami an advi sed Martinez that the conpany had no cal cul ati ons of

gross earnings readily avail abl e but had gi ven the
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general counsel payroll records for 1978-1980. As he did throughout
the negotiations, Barsaman also referred Martinez to the general
counsel for information the enpl oyer declined to provide.

(n severance pay, the union reduced its proposal from$500 per
year of seniority to $450. In response, Barsanian, observing that the
standard severance paynent in California agriculture was around $100
for each year worked, nade the conpany's first counterproposal: one
week's pay, total, for each enpl oyee. He suggested that nore noney
woul d be avail abl e, and nore progress nade on other aspects of the
negotiations, if the union accepted the shutdown and surrendered any
clains to reinstatenent. He advised the union that the pension plan
had been termnated as of My 1980@/ and checks woul d be distri but ed
intw to three weeks; a list of the workers entitled to paynents, and
the amounts, woul d be provided. Barsaman testified that he told
Martinez at this nmeeting that the respondents were eager to settle this
litigation because it was interfering wth Gowers Exchange's efforts
to make joint deals for the 1981-1982 | ettuce season.

At the fourth session on July 21 neither party changed its
position regardi ng the appropriate subjects of bargai ning or the
infornation to be provided. A ong wth severance pay, the union
denanded anot her armount conpar abl e to what the conpany woul d have paid

into the pension plan had it continued, since it had been

70. The plan was actual |y termnated effective Novenber
1979. (See discussion below) Barsaman testified that his statenent
to Martinez was based on infornmation provided by either Larry Dawson or
controller Don Mtchell, and he later |earned the date he had gi ven was
i ncorrect.
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unilateral |y di sconti nued wthout notice to the union. (This denand
was not nentioned again, and apparently was dropped.) Mrtinez told
Barsaman that the uni on believed bargai ning unit work was bei ng
perf orned by non-uni on wor kers,7—1/ but Barsaman denied it, asserting
that no bargaining unit work was available. This led into a general
di scussion of current economc problens in the Inperial Valley, their
I npact on the conpany's decision to close, and the difficulty of
finding repl acenent jobs. Wen Martinez renmarked that he needed pr oof
of the conpany's economc information, Barsam an asked what was want ed,
and Martinez replied that he woul d have to find out. {The union never
did request specific infornation about the conpany's financi al
situation.) Barsaman testified that he thought neither he nor
Martinez was prepared to do any "nitty-gritty" negotiating that day.
Martinez announced that he was unavail abl e the fol | ow ng week,
so the neeting ended w t hout anot her bei ng schedul ed. An off-the-
record neeting was held on July 31, but the next official session did
not occur until three weeks later. The failure to neet was due to

Martinez's unavailability; he was occupi ed by other union

71. This was based on the reports by forner Holtville
enpl oyees that they had observed ot her workers performfunctions on the
sanme crops grow ng on the same |and that they had worked on, but as
di scussed above, there is no evidence that the enpl oyer retai ned an
interest in the crops. The suspicion that Holtville Farns was not in
fact entl rely closed was a const ant undertone of the negotiations. The
uni on' s skeptici smabout the enployer's intenti ons was al so based,
Martinez expl ai ned, on such factors as the union' s |ong-standi ng bel | ef
that Gowers Exchan e had created Holtville and other farmng co anr es
in order to avoid the union, and the persistence in chal | enging t
union's certification at Hoitville. NMany of the union's inquiries v\ere
intended to determne whether the farmng operation was in fact
shutti ng down or whether it woul d reappear I n another guise.
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busi ness, especially an effort to obtain access to the property of a
conpany in the Salinas area whose enpl oyees were on strike.

During the hiatus, attorneys for the respondents and the
general counsel net to explore possibilities for settling this case.
They di scussed proposal s for all the provisions of a settlenent
agreenent except those covering the effects on the bargai ning unit
workers of Holtville' s closure, a subject which, the participants
agreed, was nore properly wthin the purview of enpl oyer-uni on
bargai ning, not the settlenent talks. Progress was nade, and prospects
for a settlenent that woul d i nclude the uni on appeared sufficiently
promsing to warrant recesses and conti nuances in the hearing, which
had begun on July 2. 12 By August 12, Holtville Farns, GQowers
Exchange and the general counsel had reached accord on nost terns
(apart fromthose concerning the effects of the closure), but still
differed on two naj or provisions.

(ne difference concerned the geographi cal scope of the
agreenent: the general counsel wanted to bind the respondents'
operations statew de, while the conpani es wanted their obligations
under the agreenent limted to the Inperial Valley. The second, nore
conpl i cated area of disagreenent was the scope of a duty to be assuned
by G owers Exchange to notify and bargain with the uni on about grow ng
agreenents the conpany intended to enter. The general counsel wanted
the conpany to have a duty to notify and bargai n upon request whenever

it entered into any type of third-party grow ng

72. Portions of the transcript that contain reports on the
settl enment discussions were admtted i nto evidence (see RT XXXV: 77- 78,
XX :194, L:1) and are, along wth Barsaman's testinony, the source
of the account given here.
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contract, including grower-shipper agreenents or joint deal s (which the
parties had considerable difficulty defining), but the conpany, while
prof essing a sensitivity to the concern that grow ng contracts coul d be
used to undercut the union's position and divert bargai ning unit work,

I nsi sted upon being able to continue its usual nethods of operation
unhanpered by a potential bargai ning obligation.

During the sane period, after Martinez failed to keep a
conmmtnent to neet on August 10, Barsaman contacted Boren Chert kov,
the General Gounsel in Sacranmento, to enlist his aidin getting the
union to return to the table. In one or nore of their tel ephone
conversations, Chertkov indicated that if the union did not becone
available for bargaining wthin a reasonable tine but the other parties
reached agreenent, he would be wlling to approve a unil ateral
settlement (one to which the union was not a party) that woul d omt
terns concerning the effects of the closure but woul d i ncl ude an order
directing the respondents and the union to bargai n about them

h August 12, a conflict between regional representatives of
the general counsel and headquarters in Sacranento tenporarily

di srupted settl enent discussions and the hearing.zy At the sane

73. See RT XII. The record does not contai n conpet ent
evi dence fromwhi ch concl usi ons about the substance of the di sagreenent
can be drawn, nor is it apparent that any such concl usi ons woul d be
nmaterial or relevant. Speculation at the tine and in the briefs (see
e.g., Holtville Farns' ﬁost-hearing brief at pp. 154-158) about the
nature and details of the disagreenent is just that. Ironically, the
uni on and the respondents each viewed the conflict as being in the
interest of the other.
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tine Martinez agai n becane avail abl e, and a period of intense

bar gai ni ng began. Between the 12th and 20th the negotiators net every
day but one, wth late-night and nultipl e sessions on sone days.
(Barsaman's report that he and Martinez "literally" killed thensel ves
(RT X11:3) is aslight exaggeration.) Barsaman went to Salinas to
neet on the 12th and 13th, and the remai ning sessi ons took pl ace in the
I nperial Valley.

The bargai ni ng becane i ncreasingly convoluted, wth a
proliferation of topics under discussion. The subjects on the table at
one tine or another included: the decision to close Holtville; the
effects of the decision, including severance pay and rei nst at enent;
back pay for alleged discrimnatees, based on the union's clains that
the closure was discrimnatorily noti vated and a sham so bargai ni ng
unit work renai ned avail abl e; a coll ective bargai ning agreenent; a
nake-whol e agreenent to settle the nonetary aspect of the refusal-to-
bargai n case al ready decided by the board; and a settl enent agreenent
that would settle either this case alone or all of the above.

At the August 12 neeting, Martinez renewed the union's prior
information requests and proposal s. The union' s severance pay proposal
renai ned at $450 per seniority year; it al so denanded an unspeci fi ed
anount of backpay for discrimnatory |ayoff. Mrtinez specified that
the uni on wanted two years' guaranteed work for the Holtville enpl oyees
and a col |l ective bargai ning agreenent wth the joint enpl oyer.
According to Barsaman, this was the first tine Martinez clearly said
that the union wanted a contract that woul d cover all six entities

(Toro Ranches and Blythe Farns, along wth
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the four respondents); Martinez testified that he believed he had nmade
that clear all along. Barsaman told Martinez that Toro Ranches was
closing down at the end of the current season.

To satisfy the nmake-whol e anard of the refusal -to-bargai n case
Martinez al so stated, w thout specifying amounts, that the union
wanted, for August 1979 to the present, the 22 per cent fromAdamDairy
(areference to the board' s holding in AdamDairy (1978) 4 ALRB No. 24,
that in calculating a nake-whol e anard, an anount representing fringe
benefits, 22 percent of the total conpensation, was to be considered),
plus 2 percent to represent union dues; then 10 percent coul d be
deducted for the workers who had qualified for the conpany's pension
plan. Based on what workers told him Mirtinez figured that Holtville
pay rates were conparabl e to the Gowers Exchange contract rates,
except for cost of living adjustnents, overtine pay and ot her
differences in fringe benefits.

Barsaman responded that it was inpossible to guarantee two
years' work, and he woul d never agree to pay dues on top of a nake-
whol e settlenent. He argued that the pension fund payout, which he
estimated at $150, 000, was an unexpected cash benefit that shoul d be
taken into account in calculating the financial inpact of the
termnations on the workers. Barsaman testified that at this point,
for the first tine, he opened up decision bargai ning by explaining to
Martinez that Holtville could not operate because it could not get
noney fromthe banks, and it was open to any proposal the union mght
have, such as a loan fromits pension plan, that coul d provi de an
alternative to closing. In his testinony, Martinez did not nention any

di scussion of this subject until a later
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neet i ng.

Barsaman al so told Martinez that the conpany did not have the
noney to pay both nake-whol e and severance paynents, and proposed t hat
the technical refusal -to-bargain case be left to the courts. Mrtinez
replied that while he personal |y understood the conpany's position, the
wor kers coul d not understand how pursuing its objections to the union's
certification was not bad faith on the conpany's part. Barsaman
suggested that the parties work on the non-economc portions of a
settlenent agreenent for this case, based upon the accords reached wth
the general counsel, and | eave the effects of the closure to a
bargai ning order in the agreenent which, as part of a board-approved
settlenent, could be taken directly to court for enforcenent--"a super
duty to bargain," as he described it. The conpany's offer for
severance pay was nodified froma strai ght one week's pay for each
worker to $25 for each year of seniority, wth Barsaman naking it
clear that the anount could be increased if the union was cooperative
about settling other issues.

Mbst of the sixth neeting, held on August 13, was spent
discussing in detail the latest draft of the proposed settl enent
agreenent. The union had najor differences wth the draft: it wanted
the entire agreenent applied to Toro Ranches and B ythe Farns, as wel |
as the four respondents; it agreed wth the general counsel that the
scope should be state-wide, not limted to the Inperia Valley; it
want ed acknow edgenent of a contract enbodi ed i n the agreenent, not
just recognition of a duty to bargainif Holtville or a successor
resuned farmng; it wanted other entities that grew crops for Gowers

Exchange to observe the uni on contract
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iIf they were controlled by the "joint enpl oyer” instead of G owers
Exchange nerely assumng a duty to bargain about third-party grow ng
contracts; and it wanted the joint enpl oyer clearly obliged to bargain
about, not just "discuss,” any decision to partially close or
subcontract work, as well as the effects of any such decision. AA a

| ater neeting Barsaman agreed to this last position, but the others
remai ned i n contention.

For a collective bargaining agreenent, Mrtinez proposed the
naster contract the union already had wth Gowers Exchange, wth
nodi fications simlar to |ocal suppl enents to be bargai ned as needed
for the different segnents of the joint enpl oyer. He and Barsam an
di scussed the difficulty of defining when G owers Exchange had
sufficient control over a farmng entity to warrant application of the
contract. Barsaman asserted that the conpany would be at a
conpetitive disadvantage if it had to bargain with the uni on about
grower - shi pper deals before entering into them but would be wlling to
give the union notice of such deals after they were signed.

At this neeting, Barsaman al so gave the first estinates of
the aggregate val ue of the current severance pay proposal s: assumng a
total of 160 years of seniority, which he said he estinated by
approxi mati ng the nunber of years worked by each of the forner
enpl oyees naned in the conpl aint, he cal culated that the UFV¢ proposal
of $450 per year woul d cost $72,000, while the enpl oyer's proposal of
$25 per year woul d cost $4,000. Barsanmian asked if the uni on woul d
consi der deferring paynents, and Martinez responded that it woul d,
dependi ng on the anounts i nvol ved.

The seventh neeting took place in Cal exi co on Sat urday,
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August 15, with Larry Dawson, Gl bert Chell and the workers' commttee
In attendance along wth Barsaman and Martinez. Barsaman conpl ai ned
about the absence of Ned Dunphy of the UFWI egal departnent, whom he
had expected. The difficulty of defining the third-party grow ng
contracts that mght be subject to notice or a duty to bargain and the
probl emof jobs for the Holtville enpl oyees were agai n di scussed
wthout resolution. Harvest jobs wth Gowers Exchange, suggested by
Barsaman, were of little interest to the workers because the jobs
required traveling; to Martinez's suggestion of jobs wth other
Inperial Valley farners, Barsaman responded that the enpl oyer coul d
not provi de thembecause the farners, not G owers Exchange, were
responsi bl e for enpl oyi ng the non-harvest workers.

There was novenent at this neeting on the severance pay
proposal s. Barsanian increased the conpany's offer from$25 to $40 for
each year of seniority, and Martinez reduced the union's demand to $425
per year. Martinez also put forward tentative figures for settling
ot her aspects of the dispute: $68,000 for back pay in this case and
$35, 000 for the nmake-whol e award in the refusal -to-bargain case. He
explained that the later figure was based on representations Barsam an
had nade about the general counsel's valuation of the anard. No one
changed positions on other issues. After sone di scussion about each
side's waiting for the other to nake substantial novenent, Barsam an
i ncreased the conpany' s severance pay offer to $50 per year, for a
total of $8,000 based on his estimate of 160 seniority years.

The parties net again the foll ow ng day, Sunday the 16t h.
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In a discussion of the contract denand, Martinez expl ained that the
union wanted a contract wth Holtville Farns so the workers woul d be
protected if the conpany or a successor resuned farmng. Barsam an
said he did not think getting a contract wth Holtville would be
difficult, but he questioned the value of one, since in his viewit
woul d not be legal |y binding on successors, who would in any case be
obliged to bargai n by the proposed settl enent agreenent; furthernore,
there were no jobs anyway.

Barsaman reported that the total of the pension plan
distributions was close to $115, 000, an anount, Martinez pointed out,
that was substantially |ower that Barsaman's earlier figure of
$150, 000 and i ncl uded paynents to G lbert Chell and the conpany
principals. (Barsaman testified that he had been m sadvi sed about

the anount, by Hal Ml ler he thought.) Martinez still wanted a |i st

of recipients and anounts, which Barsaman provided the next day. “

There was another fruitless di scussion about | obs.

Later in the neeting, Barsaman nade a package proposal :
severance pay for each enpl oyee of $75 per year of seniority, for an
estinated $12,000; no settlenent of the refusal -to-bargain case;
acceptance of the settlenent agreenent in this case, which woul d
require Holtville Farns or any successors to bargain for a contract in
the future but would not require successors to assune a contract; job

recommendat i ons and assi stance w t h unenpl oynent i nsurance for

74. Martinez, apparently confusing the final accounting wth
anot her accounting given himby a worker, testified on rebuttal cross-
examnation that he did not receive a final accounting fromthe conpany
(RT XLI X 144), but that contradicts his ow testinony on direct
examnation (RT XM I11:176) as well as Barsaman's.
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enpl oyees, but no job guarantees; and distribution of a snall anount of
interest, $1,000 or so, remai ning fromthe pension fund. Barsaman tol d
Martinez that the conpany coul d not |egally bind successors to assune a
contract. If the package was unacceptabl e, bargai ning on effects
alone, apart fromany settlenent of the case, the conpany offered
severance pay of $50 per seniority year. The union reduced its
severance pay denand to $400 per year. Saying that the union had not
nade substantial novenent, Barsam an renoved the enpl oyer's package
fromthe table.

The fol | ow ng day Barsaman and Martinez were joined by Larry
Dawson for Holtville Farns and Terrence O' Gonnor and Ed Soll for
Gowers Exchange. bserving that conpany | awers were available to go
over settlenent |anguage, Barsamian agai n objected to Ned Dunphy's
absence. Mrtinez replied that at Barsaman's request he had tried to
get Dunphy there, but Dunphy's presence was not essential since he,
Martinez, had authority to bargain on everything. Barsaman returned
t he package proposal of the previous day to the table, S vith a
nodi fication: the severance offer of $75 per year woul d be paid
i nmedi ately, but the parties woul d al so agree that negotiations coul d
be reopened for nore noney if G owers Exchange generated noney fromits
harvest operations or Holtville resuned farmng.

From $400 per seniority year, the union nodified its

75. Barsaman testified that in response to his
restatenent of the package, Martinez explicitly stated for the first
tine that the union wanted a contract not just wth Holtville, but wth
the joint enployer. He previously testified, however, that this
m sunder st andi ng had cone to light and been clarified at an earlier
sessi on.
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severance pay proposal to $200 per year payabl e i medi ately and an
addi tional $500 per year payable at the end of the 1982-1983 harvest.
(Later the date of March 1, 1983, was specified.) Barsaman protested
that the novenent was actual ly an increase, but Mrtinez expl ai ned that
the union did not viewit that way: the enpl oyer got the use of the
noney for two years and the future paynent woul d not be worth as nuch
when recei ved, because of inflation; and if the enployer really was in
dire straits, then the workers woul d never receive the second
instal | ment and woul d have given up hal f of their $400 denand. He
observed that the offer responded to the enpl oyer's proposal of an
initial paynent coupled wth possible future negotiations for nore,
only the union wanted the deferred payment be specified instead of |eft
for future bargaining. Mrtinez al so announced that the union was not
relying on Barsaman's estimate of 30 workers with 160 years of
seniority anong them he did not have an accurate seniority list but
estimated that there were approxi nately 57 enpl oyees.

At a second session that evening, the parties reviewed a
revi sed version of the proposed settlenent agreenent. Al though the
enpl oyer's official position was that those areas where agreenent had
been reached wth the general counsel were final, Barsaman indicated
they coul d be reopened if necessary to obtain a settlenent wth the
union. (oncerning the duty to notify or bargain about third-party
grow ng agreenents, the enpl oyer proposed inserting | anguage fromthe
current Gowers Exchange-U~Wcontract, part of the so-called "grower-
shi pper cl ause" that permts the conpany to enter into any type of

grow ng contract at wll as long as it does not
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"subvert" the union. o The enpl oyer was also willing to give the

uni on notice and copi es of singed grow ng contracts, but only for
Inperial Valley lettuce and only for a year. The union's reservati ons
about the agreenent were basically unchanged fromthe earlier

di scussion of the 13th. The parties al so di sagreed about the | anguage
of the preanble to the settlenent and the duration for posting the
noti ce to enpl oyees, wth the union wanti ng 90 days, the conpany
wanting 25, and the general counsel proposing 60.

Wien the negotiators resuned |ate that night for the third
session of the day, the union nodified its severance pay proposal;
reduci ng the deferred paynent from$500 to $300 per year and permtting
the initial paynent to be nade in installnents. The discussion focused
on the treatnent of grow ng contracts in the settl enent agreenent once
again. Mrtinez agreed to the insertion of the | anguage fromthe
grower -shi pper clause if it was nodified to prohibit the contracts from
circunventing the settlement agreenent or resulting in the | oss of
bargai ning unit work, but the union al so wanted a provi si on extendi ng
the union contract to any farmng entities "controll ed" by Gowers
Exchange by virtue of its growng contracts. The union's proposals in
sone areas were reduced to witing and given to the conpany.

The fol l ow ng day, August 18, there were agai n several
sessions. Ned Dunphy joined the other negotiators sonetine during the
day. Barsaman gave Martinez a witten response to the union's

information requests in which the enpl oyer reiterated its refusal to

76. The enpl oyer proposed incorporating the first
paragraph of article 38 of the contract, quoted bel owin note 81.
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provide information it considered relevant only to bargaining for a
contract or about the decision to close Holtville. Wth respect to

I nformation about the earnings of Holtville enpl oyees, the response
advi sed only that the ALRB had been provided wth quarterly reports
(actual ly they were weekly payrol| records) for 1978 through 1980.
Verbal |y, Barsaman told Martinez that Holtville would try to provide
gross wage infornation for the pre-1978 years and copies of W2's for
1981, and that informati on necessary to conpute a nake-whol e award
mght be forthcomng if settlenent of this case appeared possibl e.
Athough it had agreed to do so, the enpl oyer had not yet provided a
seniority list.

Declaring that the union was increasing its severance pay
denmand by enl argi ng the nunber of people assertedly entitled toit,
Barsam an advi sed Martinez that the enpl oyer woul d not nmake anot her
economc offer unless the union first provided a list of the people it
contended qualified. Mrtinez replied that the union had never agreed
to accept the enployer's estimates, and was still unable to cal cul ate
the nunber of seniority years because Holtville had never provided a
seniority list. Later that day Martinez gave Barsaman a |ist of 41
nanes of workers assertedly entitled to full paynent for each year of
seniority, and 14 nore assertedly entitled to part paynent. Based on
this list, the union now cal cul ated that back pay for the current case
shoul d be $90,000. Martinez also inforned Barsaman that the union did
not consider itself bound by the ALRB s val uation of the nmake-whol e

award and wanted substantial |y
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nor e—ever $400, 000. i

The parties reviewed their differences over the settl enent
agreenent. Mrtinez explained that fromthe union's perspective, the
shortcomng of the enpl oyer's current proposal about grower-shi pper
agreenents was that it did not provide for the union contract to be
extended to farmng entities control l ed by Gowers Exchange. The union
still maintained that Toro Ranches and Bl ythe Farns could | egal ly be
covered as part of the joint enpl oyer, but was wlling to agree to
their exclusion if, as Barsaman asserted, their inclusion would be
i1l egal because they were not naned as respondents and the uni on was
not certified to represent their enpl oyees. Nothing was said by either
party about howthis issue mght be resolved. Nbo agreenent was reached
on other nodifications the union wanted, including state-w de
applicability, union contracts wth Glbert Chell and Kal -Ed, as well
as Holtville Farns; and acknow edgnent of the nake-whol e obligation
fromthe refusal -to-bargai n case.

The conpany had a new package proposal whi ch woul d be
wthdrawn if any part was rejected: acceptance of the |atest draft of
the settlenent agreenent; settlenent of all litigation, including the
refusal -to-bargai n case and the injunction proceedings in this case;
letters of recommendation for Holtville enpl oyees; and a | unp sum of
$35,000 to be paid wthin 60 days, distribution of which

77. Neither negotiator mentioned this figure i n connection
wth this particular meeting, but it was given by Mrtinez in his
rebuttal testinony as the tentati ve anount denanded at an unspeci fi ed
tine (see RT XLIX 135), and this appears to be the logical tine for it.
Martinez did not explain howthe anmount was cal cul at ed.
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woul d be left to the union.

After a caucus, the union responded wth sone nodifications of
Its own proposals. In addition to proposing | anguage about the
extension of the union contract to enpl oyer-controlled farners, it
dropped its demand for 7 percent interest on the nake-whol e anard (but
not the 2 percent for union dues), and reduced its backpay denand to
$80,000. It maintained its position on severance pay.

Barsaman replied that the conpany had offered all that it
coul d, and characterized the $35,000 offer as "final." He accused the
uni on of backtracking and increasing its demands. Mrtinez answered
that the union had sinply naintained its position on nake-whol e and
backpay, wth the difficulties arising because the conpany had not
provi ded the gross wage informati on needed for cal cul ati ng the anounts;
and the appearance of an increase in the severance pay proposal was due
to the deferral of part of it which, the union was anware, mght never
be received. Barsaman and Martinez argued about whether the union
woul d have been abl e to cal cul ate the backpay and nake-whol e anounts if
it had the gross wage infornation it had requested. Barsaman asserted
that Martinez had never requested the information he actual |y used to
cal cul ate the union's nake-whol e estinate.

Later, the conpany said its $50 offer for severance pay al one,
nade as a separate proposal several neetings earlier, was still on the
tabl e and open to negotiation. The union wthdrew the | anguage it had
submtted on extendi ng the union contract, |eaving as its proposal the
grower - shi pper clause fromthe current G owers Exchange contract plus a

provi si on prohibiting circunvention of the
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settl enent agreenent or bargai ning unit work. The union al so reduced
its backpay denand for the second tine that day, back to the $68,000 it
initially estinated.

Bar sam an responded that the union' s proposal was not
acceptabl e, and asked if the union had any suggestions about how it
mght help put Holtville Farns back in business, if that was the only
way G owers Exchange coul d continue to function. Wen Martinez pressed
for particulars, Barsaman remnded himthat he had agreed to |l ook into
a loan fromthe pension fund, but when Martinez then asked how nuch the
conpany owed, Barsamian's only response was that the union had not
previously asked for infornmati on about the conpany's financial
situation. Barsaman urged Martinez to nake a proposal about a uni on-
sponsored | oan, and Martinez agreed to look intoit. Noting that the
proposals on the table did not reach the issue of decision bargaining,
Barsam an al so asked if the union would be willing to consider a pay
cut. Mrtinez responded that it was a bit late to begin bargai ni ng
about the decision to close, which the conpany had nai ntai ned was non-
negot i abl e.

Barsaman infornmed Martinez that the conpany woul d proceed
wth litigation, although it was still wlling to neet with the union,
and he asked the union to cal cul ate what anount it woul d accept for a
| unp-sumsett! ement of everything. They agreed to neet again the
fol | ow ng day.

The next day was no substantive novenent. Barsam an gave
Martinez conpil ations of enpl oyee gross wages for 1975 t hrough 1977,
and copies of W2's for 1981. Martinez had by this tine seen the

weekly payrol| records that the enpl oyer had turned over to the
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general counsel. Both sides recapitul ated their positions. Barsaman
expl ai ned that the conpany had two packages on the table, both "final
of fers" open until 5 o' clock the foll ow ng day: one for $35, 000 for
settling everything, including the nmake-whol e award, and one for
$12,000 ($75 per year for 160 years of seniority) to settle this case
alone; in either instance, the precise | anguage of the settlenent
agreenent could still be negotiated. The conpany's offer for severance
pay al one of $50 per year was still outstanding. Wien Barsam an
poi nted out that the union had never made a counterproposal on just the
economc effects of the closure, Martinez responded that its position
was the sane severance pay proposal it had on the table as part of an
overal | settlenent. According to Barsaman, he and Martinez agreed that
the parties were taking their final positions, but were not yet at
| npasse.

At the next session, on August 20, the uni on nade sone
novenent. |t reduced its proposal on the duration of posting the
noti ce to enpl oyees from90 to 60 days; it reduced its denand for
guaranteed work for the Holtville enpl oyees fromtwo years to one; and
it reduced its backpay denand from $68, 000 to $67,500, indicating it
would be wlling to nove nore on that amount. Martinez al so expl ai ned
that an agreenent was not conditioned on settling the nmake-whol e awar d.
In all other respects, the union maintained its previ ous positions.

The conpany repeated that its package offers were still open
until 5 o' clock. On effects alone, in addition to $50 per year
severance pay and distribution of the pension funds (which had al ready

occurred), it offered to followthe lawif Holtville
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reopened, cooperate wth recomendations for jobs, and not obstruct
union efforts to i npose | egal obligations upon successors or assigns.
Bar sam an al so specified an anount of $500,000. for the suggested | oan
fromthe uni on pension fund, and asked for a detail ed request for any
financia infornation the uni on want ed.

The parties net once nore, on August 25, wth a nediator whose
attendance the board hel ped arrange. He net separately wth both sides
and reviewed their positions, which renai ned unchanged. After going
back and forth between themseveral times, the nediator said he "was
not born in Bethlehem" and told themhe thought their positions and
their different views of their rights were irreconcil abl e.

Barsaman testified that a week |ater, on August 31, he
encl osed a seniority list for Martinez wth other docunents he was
nmai ling Ned Dunphy. A cover letter corroborates his testinony. Dunphy
testified, however, that when he received the packet no seniority |ist
was included, and Martinez testified that he never recei ved one.

Attorneys for the general counsel did not participate in face-
to-face settlenent discussions after negotiations between the enpl oyer
and the union resuned on August 12. Qonpany negoti ators conpl ai ned
about the general counsel's unavailability but the union
representatives did not think their presence was needed, and general
counsel attorney Judy Véissberg, who had prinary responsibility for the
case, reported that she saw no useful role to performwhile the parties
t hensel ves were engaged in serious effects bargaining. In a tel ephone

conversati on w th Barsaman, Vi ssberg had agreed t hat
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G owers Exchange's obligation under a possible settlenent agreenent
could be limted to the Inperial Valley, but it is unclear fromthe
record whet her her nodified proposal on geographi cal scope was
acceptable to all the respondents. The other naj or area of di sagreenent
bet ween the enpl oyer and the general counsel, the extent of an
obligation to bargai n about third-party grow ng contracts, renai ned

unr esol ved.

Summary of Positions

To recapitul ate, bargaining began at a leisurely pace, wth
four neetings in the two nonths followng Holtville's My 27 letter,
and then accel erated so that roughly el even sessions took place wthin
a nine-day period. The initial slowess was because Holtville' s first
negotiator, Larry Dawson, clained a need for nore preparation tine, but
the three-week hiatus before the intensive sessions began was the
result of the unavailability of union negotiator David Martinez. Qily
Holtville was at the table wth the union at the outset, but begi nni ng
wth the third session on July 16, when Barsaman took Dawson’s pl ace
as negotiator, Gowers Exchange took part in the negotiations as well.
A though Barsaman had | imted authority to act for themas wel |,

A lbert Chell and Kal-Ed did not actual |y participate in the exchange
of positions and no proposals were made to themor on their behalf.

Initially, Holtville Farns was wlling to discuss only the
effects of the decision to close it. Qowers Exchange's entry into
negotiations was pronpted by the realization that the litigation

arising fromthe dispute wth the UFW in court and in this
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proceedi ng, was interfering wth its ability to nake lettuce deal s, and
consequent |y, as Barsaman conveyed to Martinez, the enpl oyer becane
eager to settle this case. The union, on the other hand, al so wanted
to discuss the decision to close Holtville Farns, a nonetary settlemmt
of the refusal -to-bargai n case, and the substance of a collective

bar gai ni ng agreenent that woul d cover, not only Holtville Farns, but
any de facto farmng subsidiary of G owers Exchange.

Throughout the negotiations, the enpl oyer effectively refused
to bargain about the decision to close Holtville. Barsaman
characteri zed his suggestions that the union consider |ending noney for
the conpany' s continued operations as openi ng up the subject, but no
neani ngf ul di scussi on took place then, and in fact could not, since the
conpany had al ready disposed of its farmland. The enpl oyer did not
nodify its prior refusal to provide requested information it deened
rel evant only to deci si on bargai ni ng. L Wii | e the union never expressly
conceded the issue, it did not continue to press for its discussion,
and its overall positions inplicitly accepted the finality of the
shut down.

The enpl oyer al so refused throughout the negotiations to
bargai n about a col | ective bargai ni ng agreenent or provide infornation
it considered relevant only to that issue. A though Barsam an
suggest ed on August 16 that a contract wth Holtville woul d not be a

stunbl i ng bl ock to an agreenent, the enpl oyer's

78. Holtville Farns concedes in its post-hearing brief (see
pages 127, 95) that it refused to provide infornati on about the
glec! sion to close and until August 20 refused to bargain about the
eci si on.
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proposal s never went beyond recogni zing an obligation to bargai n about
acontract inthe future, in the context of a stipulated settl enent
agreenent. The union, on the other hand, persisted in its proposal
that its contract wth Gowers Exchange be extended to cover not only
Holtville Farns, where it was certified, but also Glbert Chell, Kal-
Ed, Toro Ranches and Blythe Farns, although it finally agreed to drop
the latter two if their inclusion was not legal. Al five entities
were part of the "joint enployer,” inits view and it wanted the
contract wth Holtville in the event the conpany or a successor
resuned operations. It also wanted any successor to be required to
assune the contract.

Sone bargaining did occur on the related issue of the
nake-whol e anward ordered in the refusal -to-bargai n case, although
the parties remained far apart in their proposals.zgl Both parties
nade it clear, though, that settling the nmake-whol e cl aimwas not a
prerequisite for reaching an agreenent about effects.

Goncerning the effects of the decision to close, proposals
wer e exchanged about the pension plan, enpl oynent for the laid off
wor kers, obligations of any successors and assi gns, and severance
pay. The only topic that was resol ved was the pension plan: from

t he begi nning the conpany acknow edged its obligation to pay out

79. The union estinated the val ue of the nake-whol e anard
at over $400,000. The enpl oyer offered $23, 000 indirect!y—+he
difference between its $12, 000 package for settling this case al one
and its $35, 000 package for settling the refusal -to-bargai n case as
wel . ALJ Thomas Sobel recently determined that the anount due is
appr oxi mat el y $188, 000 t hrough June 30, 1981, plus interest. See
Holtville Farns, Inc., Case Nos. 79-CE114-EC et al. (March 31, 1983)
suppl enental decision in Holtville Farns, Inc., supra, 7 ALRB No. 15.
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funds fromthe termnation plan, and although in the interim
Bar sami an provi ded the union wth incorrect and m sl eadi ng

i nfornation about the pension plan, finally the funds were
distributed and the uni on was gi ven an accounti ng.

n the subject of jobs, frominitially suggesting that
Holtville shoul d be reopened and the workers reinstated, the uni on
noved to a proposal that the enpl oyer provide two years guarant eed
work, subsequently reduced to one year, wth any Inperial Valley
grower. The union al so wanted agreenent that upon the resunption of
operations by Holtville or a successor, the workers woul d be rehired on
the basis of seniority. The enpl oyer consistently naintained that it
coul d not guarantee work for any period or provide jobs wth any entity
but G owers Exchange. Harvest jobs wth G owers Exchange were not
acceptabl e to the union because they entail ed novi ng around the state,
while the work at Holtville had been stable. The enpl oyer did agree
not to hinder worker clains for unenpl oynent insurance benefits (not
much of a concession, since it did not contend that anyone was out of
work through the workers's own fault) and to provide letters of
recommendation. Its only other concession was to agree that if
Holtville were to reopen, the workers would be rehired in seniority
or der.

The uni on proposed that the enpl oyer give it advance notice of
any successors or assigns, and notify themthat the workers were
represented by the UFW The enpl oyer was wlling to agree as part of a
conpl ete settlenment to obligate successors to bargain wth the union,
but not to assunme a contract. Wthout a settlenent, it was willing to

notify successors that they mght be obligated to
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bargain, but not to notify the union of their takeover.

The parties nade substantial novenent on severance pay, but
ended up far apart nonethel ess. The union initially proposed $500 for
each year of seniority. After it reduced its denand to $450, the
enpl oyer nade its first counterproposal, offering a flat one week's pay
for each enpl oyee; it subsequently noved to $25 per seniority year.

Not until the sixth neeting were any estinates nade of the aggregate
value of the proposals. A that point Barsaman val ued the union's
proposal of $450 per seniority year at $72,000, and the enpl oyer's
proposal of $25 per year at $4, 000, based upon an estinated 160
seniority years, derived fromapproxinati ng the nunber of years worked
by the enpl oyees nanmed in the conplaint; he did not explain -- at |east
not while testifying—the basis for his estinate of the nunber of years
wor ked by those enpl oyees. The union then |owered its denand to $425
per seniority year, and the enpl oyer noved up, in two steps, to $50-er
$8,000 total, based on 160 seniority years. The enpl oyer then proposed
$75 per seniority year, or $12,000, as part of a package proposal for
settling the case; for severance pay al one, apart fromany settl enent,
it offered $50 per seniority year. The union responded by reducing its
denand to $400 per year.

After the enpl oyer suggested that nore severance pay mght be
negotiated in the future, the union nade a two-stage proposal of $200
per seniority year payable inmedi ately and an additional $500 per year
payabl e in 1983. Pointing out that the enpl oyer had suggested deferred
paynents and the possibility of negotiating future anounts, Martinez

expl ai ned that the union wanted the anount
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of any deferred paynent specified, not |eft open, and did not viewits
new proposal as an increase because for two years the enpl oyer woul d
have the use of the noney, its val ue woul d decrease due to inflation,
and it well mght never be received if the enployer was in dire straits
bei ng portrayed. The union subsequently reduced the anount of the
deferred paynent from$500 to $300, and offered to take the initial
$200 per year in installnents. It also announced that it did not
accept Barsaman's figure of 160 seniority years. At the enpl oyer's
request, the union provided a list of 53 people who it contended were
entitled to sone severance pay. Shortly before negotiations ended, the
enpl oyer proposed, in settlenent of both this and the refusal -to-
bar gai n case, anot her package contai ni ng $35, 0000, the all ocation and
distribution of which would be Ieft to the union.

Thus, when negotiations ended on August 20, the union's
severance pay proposal was $200 per seniority year to be paid
i medi ately, although installnents were acceptabl e, and $300 per year
to be paid in 1983. The proposal was the sane whether it stood al one
or was part of a settlenent agreenent. The enpl oyer had on the table
one proposal for severance pay al one of $50 per seniority year. It
al so had submtted two package proposal s, the tine for acceptance of
which had expired. In one, the nonetary offer was $35,000 in a | unp
sumfor settling all litigation, including the nake-whol e award, and
the other, $12,000 (representing $75 per year for 160 seniority years)
for settling this case al one.

As the severance pay proposal s show, effects bargai ning had

becone i nextricably interwoven with settlenent discussions. The
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di scussi ons bet ween the enpl oyer and the general counsel while Martinez
was unavai | abl e had brought about a tentative agreenent on nany terns
that did not directly relate to the effects of Holtville' s closing, but
two maj or subj ects remai ned unresol ved. Barsaman had been tol d by
General ounsel Boren Chertkov that if the union did not appear wthin
a reasonabl e period of tine for effects bargaining and if a settl enent
was ot herw se reached, he would be wlling to approve a unil ateral
settlement in which, inter alia, the respondents woul d be directed to
bargain in the future about the effects.

A few days | ater bargaining did resune, however, and a
possi bl e settl enent agreenent becane a najor topi c of the di scussions
bet ween the enpl oyer and the union. The uni on accepted nany provi sions
wor ked out by the general counsel and the enpl oyer, and fruitful
di scussion of other aspects ensued. For instance, on the issue of
gr ower - shi pper agreenents, the uni on was nore synpathetic to the
enpl oyer' s position than the general counsel had been. Wnlike the
general counsel, the union did not insist on advance notice and an
opportunity to bargain about |egitimate grow ng contracts, although it
did want protection fromsubversion of the agreenent or bargai ning unit
work. The enpl oyer agreed to give the union notice and copies of its
grow ng agreenents after they were negoti ated, although the offer was
limted to one year and the Inperial Valley. For a period the union
insisted that the enpl oyer agree to the extension of its union contract
to any farmng operation it "controlled,” but finally the union
wthdrewits proposed | anguage and accepted wth mnor nodifications

t he proposal
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put forth by the enpl oyer.

Q her provisions renai ned unresol ved, however, including the
duration of the posting period for the notice to enpl oyees and t he
| anguage of the preanble to the settlenent agreenent. Mre
signicantly, the parties still disagreed about the geographi c scope of
the settlenent and the parties to it, although they were draw ng cl oser
onthe latter issue. Another basic difference reverted to the issue of
contract bargai ning: the union wanted the settl enent to include
acknow edgrment of a contract wth all segnents of the alleged joint
enpl oyer, while the enpl oyer was wlling only to acknow edge a duty to
bargain about a contract if farmng resuned at Holtville. Another
I ssue that needed to be resolved if the case were to be settled was the
union's denand for back pay for allegedly discrimnatory | ayoffs of
Holtville enpl oyees, but the topic was barely discussed. The union
persisted inits claim wth a final denand of $67,500, while the
enpl oyer tacitly denied the claimin its entirety.

Regarding infornati on requests, the enpl oyer admtted a duty
to provide infornation reasonably related to effects bargai ning, and as
a, consequence answered sone queries about Holtville Farns al one, such
as the conposition of its board of directors, the existence of
successors or assigns, and future plans for supervisors and workers.
Sone information furni shed by the enpl oyer was i nconpl ete. For
Instance, it advised the union that there were no plans "at this point"
for Holtville to farmin 1982, but declined to provide copies of |and
| eases; and it advised the union that "nost of Holtville' s equi pnent
has not, cannot, be sold and is sinply being stored,” w thout

nentioni ng that sone was sold
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to dlbert Chell.@/

The enpl oyer agreed to provide an up-to-date seniority list
and infornation about past earnings of Holtville enpl oyees, both
requested at the onset of negotiations. MNonetheless, it failed to
provi de wage infornati on about 1978 through 1980, referring the union
to payrol|l records it had turned over to the general counsel i nstead,
and it did not deliver information for any other years until the day
before negotiations ended. The press of the litigation was the only
expl anation given for the delay. Ten days after the tal ks st opped,
Barsaman nailed the union a seniority list (which Martinez never
received). Barsaman' s only explanation for not providing it sooner
was that so nany lists were avail abl e he did not know which to turn
over. (RT XXXV:114.)

The enpl oyer asserted various reasons for refusing to respond
to other inquiries. It would not provide information it deened
relevant to the decision to close Holtville, because it had no duty to
decision bargain. It refused to provide infornation about
rel ati onshi ps anmong the conpani es that conposed the all eged "joi nt
enpl oyer" because, it asserted, the union had waived its cla mof joint
enpl oyer status, which the enpl oyer denied in any event, and
furthernore, the infornation was irrelevant to effects bargaining. It
declined to respond to the union's standard information request because
it was pursuing its challenge to the union's certification in court.
Bar sami an al so advi sed the union that much of the information the

enpl oyer refused to furnish had been provided to the ALRB.

80. The quotations are fromthe enployer's witten
response of August 18, 1981 (QXX 125).
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Anal ysi s and (oncl usi ons

Deci si on Bar gai ni ng

Before a consideration of the nature of the bargai ning that
occurred can be undertaken, a delineation of the scope of the
enpl oyer's duty to bargain is needed. ALRA section 1153(e), nodel ed
after section 8(a)(5) of the NLRA (29 U S.C section 158(a)(5)), nakes
It an unfair labor practice for an agricultural enployer "[t]o refuse
to bargain collectively in good faith* wth the certified
representative of its agricultural enpl oyees. |In |anguage essentially
identical to NLRA section 8(d) (29 US C section 158(d)), section
1155.2 of the ALRA defines the duty to bargain in good faith as:
. . the mutual obligation of the agricultural enployer and
t he representative of the agricultural enpl oyees to neet at
reasonabl e tines and confer in good faith wth respect to
wages, hours, and other terns and conditions of enpl oynent, or
the negot i ation of an agreenent, or any questions arising
thereunder, and the execution of a witten contract
i ncorporating any agreenent reached if requested by either
party, but such obligation does not conpel either party to
agree to a proposal or require the maki ng of a concessi on.

Interpreting NLRA sections 8(a)(5) and 8(d) in NLRB v. \dost er

DO vision of Borg-Vérner Gorp. (1958) 356 U S 342, 42 LRRMI 2034, the

Suprene Gourt approved a distinction between nandat ory and per m ssi ve
subj ects of bargaining. Mundatory subjects are "wages, hours, and
other terns and conditions of enpl oynent”: concerning other natters,
the enpl oyer and the enpl oyees' representative are free to bargain or

not. A so see QP. Mirphy Produce Go., Inc. (1981) 7 ALRB No. 37.

In Textile Wirkers Lhion v. Darlington Mg. (. (1965)
supra, 380 U S 263, 58 LRRVI 2657, di scussed above, the court
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announced that an enpl oyer has no duty to bargai n about a decision to
go out of business entirely, regard ess of the notive for the decision.
Mre recently, in Frst National Mintenance Gorp. v. NLRB (1981)
supra, 452 U S 666, 107 LRRM 2705, it held that at |east under the

ci rcunstances of the case before it, an enpl oyer al so has no duty to
bar gai n about an economcal |y notivated deci sion to shut down part of
its business. In both instances, even though the consequence is the

| oss of bargaining unit work and the union has a legitimate interest in
job security, the decision to close does not cone wthin the "terns and
condi tions of enpl oyment™ about which bargai ning i s mandat ory because
to require bargaining would be to interfere unduly with the

prerogati ves of managenent. (A partial closing notivated by anti-uni on
aninus may cone wthin the purview of NLRA section 8(a)(3) (29 US C
section 158(a)(3)) or ALRA section 1153(c). Darlington, supra; Frst

Nati onal M ntenance, supra; see di scussi on above.)

In Frst National Mintenance, the court sets forth a

bal anci ng test:

... Inviewof an enployer's need for unencunbered deci si on
naki ng, bargai ni ng over nanagenent deci sions that have a
substantial inpact on the continued avail ability of enpl oynent
shoul d be required only if the benefit, for [|abor-nanagenent
relations and the col | ective bargai ning process, outweighs the
burden pl aced on the conduct of business. 107 LRRMat 2710.

It then went on to concl ude that:

. . . the harmlikely to be done to an enpl oyer's need to
operate freely in deciding whether to shut down part of its
busi ness ﬁurel y for economc reasons outweighs the increnental
benefit that mght be gained through the union's participation
in nmaking the decision .... 107 LRRMat 2713.
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The court inplied that its holding was narrow It noted that
it was intimating no view about other types of nanagenent deci sions
such as plant rel ocations, sales, other kinds of subcontracting,
autonation, and so forth, all of which were to be considered on their
particular facts. (107 LRRMat 2713, fn. 22.) It described specific
facts of the case before it (sone of which are di scussed below) in
order toillustrate the limts of its holding, and anal ogi zed the
enpl oyer's decision to halt work at a specific location to "a change
not unlike opening a new |ine of business or going out of business
entirely." (107 LRRMat 2713.)

Wt hout suggesting di sapproval of its earlier decision, the
court distingui shed F breboard Paper Products Gorp. v. NLRB (1964) 379
US 203, 57 LRRM 2609, where it held that "contracting out" of the

type present there, involving the repl acenent of enpl oyees in the
exi sting bargaining unit wth those of an i ndependent contractor to do
the sane work under simlar conditions of enploynent, is a nandatory

subj ect of bargaining. Frst National Mintenance, supra, 107 LRRM at

2709- 2710, 2713. H breboard has been broadly interpreted as nmandati ng
bar gai ni ng over any busi ness deci sion that can be characterized as one
to subcontract bargaining unit work. QP. Mirphy Produce ., Inc.,
supra, 7 ALRB No. 37 (citations omtted).

Gonbi ned, wth Darlington, Frst National Mintenance

establ i shes a per se rule that bargai ning about a deci sion noti vat ed
purely by economc considerations to go partly or totally out of
busi ness is not nandatory. (See Paul W Bertuccio (1982) 8 ALRB Nb.

101.) But if the action that causes the | oss of bargaining unit
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work is sonething other than an abandonnment of part or all of the

enpl oyer's operation or the pernanent elimnation of goods or services
fornerly produced—f, for instance, it can nore accurately be
characteri zed as subcontracting, nmechani zation, a crop decision, a

plant relocation, etc.-- then the holding of Frst National Mintenance

does not apply, and the case nust be considered on its ow facts. See

FHrst National M ntenance, supra; Paul W Bertuccio, supra (crop

decisions); QP. Mirphy, supra (nechani zation); Bob's B g Boy Famly
Restaurants (1982) 264 NLRB No. 178, 111 LRRM 1354 (subcontracting);
(NLRB) General (ounsel Menorandum 81-57 (Nov. 30, 1981), 109 SNA LRR 67
(Jan. 25, 1982).

Wiere the applicability of the per se rule is not evident, the
facts of the situation nust be reviewed to determne whether the
enpl oyer's decision is anenabl e to the col | ective bargai ni ng process or
whet her, because the decision represents a significant change in
operations or lies at the very core of entrepreneurial control, the
benefits of collective bargai ning are outwei ghed by the burden it
pl aces on the enpl oyer's need to operate freely in maki ng such

nanagenent decisions. See First National Mintenance, supra; Bob's Big

Boy Famly Restaurants, supra. A determination of suitability to

col l ective bargai ning requires an anal ysis of such factors as the
nature of the enpl oyer's business before and after the action, the
extent of capital expenditures, the basis for the action, and, in
general, the ability of the union to engage in neani ngful bargai ning in

view of the enployer's situation and objectives. Bob's Big Boy Famly

Restaurants, supra; Bertuccio, supra; also see
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QP. Mirphy, supra.

The initial issue here, then, is whether the decision to shut
down Holtville Farns comes wthin the per se rule applicable to
econom cal |y notivated deci sions to go out of business partly or
totally. Here the decision was economcal ly notivated prinarily, but
since Holtville was part of the | arger G owers Exchange operation, it
was not a decision to go out of business entirely. A though the
shut down appears on the surface to be a partial going out of business,
the distinction between partial closing and subcontracting i s not
al ways readily apparent (Bob's Big Boy Famly Restaurants, supra, 111
LRRM at 1356).

A najor feature distinguishes Holtville s shutdown fromthe

partial closure considered in Frst National Mintenance. There the

enpl oyer, a supplier of nai ntenance services, decided to termnate its
contract wth a custoner because of a fee dispute. S nce the enpl oyer
hired personnel separately for each custoner and did not transfer

enpl oyees between | ocations, the decision neant the enpl oyees who
worked for that custoner were discharged. In discussing the limts of
its holding, the court noted, first, that the enpl oyer "had no
intention to repl ace the di scharged enpl oyees or to nove the operation
el senwhere.” Frst National Mintenance, supra, 107 LRRMat 2713.

Here, however, Gowers Exchange did intend to repl ace the
| ettuce formerly grown by Holtville wth [ ettuce grow by ot her

farmers. In this respect, the situationis simlar to Bob's B g Boy

Restaurants, supra, where a conmissary that furnished restaurants wth

prepared foodstuffs closed the departnment and termnated the
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enpl oyees that processed one item shrinp, and contracted with an
outside firmto supply packaged shrinp instead. The board poi nted out
that the enpl oyer still supplied processed shrinp to its constituent
restaurants; the only difference was that the processing work on the
shrinp was now perforned by the enpl oyees of the outside supplier,

i nstead of the respondent’'s own enpl oyees. (111 LRRMat 1356.) S nce
the respondent’' s busi ness, that of providing prepared foodstuffs to the
restaurants, renai ned basically the sane, the action did not have a

maj or inpact on the nature and direction of the business. (lbid.)

The G owers Exchange-Holtville Farns entity, |ooked at as a
whol e, was in the business of cultivating, harvesting and narketing
various crops, prinmarily lettuce. After Holtville closed, G owers
Exchange was still directly engaged in the busi ness of harvesting and
narketing lettuce as it had been. It no longer cultivated |ettuce
through its own farmng operation, but it intended to repl ace the
| ettuce provided by Holtville wth | ettuce gronwn under contracts wth
other farners. The degree of success of its plans is inmaterial to an
evaluation of the situation at the tine of the decision to close
Holtville.

G owers Exchange intended to renain in the busi ness of
cultivating lettuce, albeit indirectly. Inits joint deals, it
acquires a proprietary interest in the lettuce crop when the crop is
planted, by virtue of providing half or two-thirds of the funds needed
togrowit; it consults about cultivation practices, although the
farner enpl oys the workers and directly supervises the grow ng of the

crop; and the cultivation of the crop is tined to fit its
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harvesti ng needs and narketing judgnents. It has a smaller financial
interest inthe joint-deal crops than in the crops grown by Holtville
(except for the last year, when it had only a 20 percent interest in
Holtville's crops), but in all other respects it perforns the sane

basi ¢ functions regardl ess of the farner. For G owers Exchange, |ike
Bob's Big Boy, there was nothing that coul d be "objectively ternmed a
naj or shift in the direction of the Conpany." (Bob's Big Boy Famly

Restaurants, supra, 111 LRRMat 1356.) Holtville's closing did not

have a nmaj or inpact on the nature and direction of the enpl oyer's total
busi ness.

The joint deals distinguish this case fromN.RB v. Adans
Dairy, Inc. (8th dr. 1965) 350 F.2d 108, 60 LRRM 2084, cert. den.
(1966) 382 US 1011, 61 LRRM 2192, upon which the respondents rely,

where the court held that a dairy that stopped distributing its
products, sold its trucks and discharged its sal esnen-drivers had no
duty to bargain about its decision to termnate that phase of its

busi ness. There the court relied on the fact that the enpl oyer
retained no |l egal, managerial or financial interest in the operations
of the independent contractors who took over the distribution, but here
the enpl oyer has all three types of interest in the operations of the

I ndependent contractors that growits lettuce in place of Holtville.

G owers Exchange argues that its joint deals are

/
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specifically authorized by its contract wth the u=W8—1/ But what

Is at issue here is the scope of the enployer's duty to bargain wth
the UFWas the representative of enpl oyees of Holtville Farns, not
Gowers Exchange, and even if it is assuned that the enpl oyer's conduct
does not violate the union's contract wth Gowers Exchange, that says
not hing about the rights of Holtville enpl oyees. The enpl oyer's
assertion of the Gowers Exchange contract isironic inviewof its
refusal to bargain about a contract for Holtville enpl oyees.
Furthernore, the provision relied upon by G owers Exchange al so
contains a limtation not nentioned by it, which states that the
conpany W Il not subvert the union by entering into such agreenent.

Evi dence was taken that the intent of this limtation was to prevent

the use of growng contracts to elimnate

_ 8l. The reference is to article 38 of the contract, the
first paragraph of which reads as foll ows:

ART ALE 38 GRONER SH PPER GONTRACTS

It is recognized bg Conpany and Uhion that various types of |egal
entities are used by growers and shippers in the agricul tural

i ndustry, including partnership, joint venture and other | egal
contractual arrangenents, in the grow ng, packing, harvesting and
selling of agricultural crops. Neither the Gonpany nor the Lhion
shal | prevent the Conpany fromentering into these | egal _
arrangenents by any of the provisions of this Agreenent, nor w |
the Conpany subvert the Uhion by entering into these |egal
arrangenents. In addition, and whenever it is possible for the
Qonpany to performthe work of weeding, thinning or hoeing, the
Conpany w Il do so, it being the intent to provide jobs for

bargai ning unit workers. (Underlining added.)

Inits argunent, Gowers Exchange quotes the first clause of the second
sentence w thout nentioning the second, underlined clause. (See post-
hearing brief at pages 34-35.)

The contract al so contains an article restricting the
conpany' s right to subcontract. See GX 133.
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bargai ning unit work. Gonsequently, there was a contract contai ni ng
such a provision that covered Holtville enpl oyees, the enpl oyer's
conduct woul d appear to violate it, and not be justified by it.

The situation is different wth respect to the other crops
grown by Holtville Farns, however. Wien Holtville closed, the
production of non-lettuce crops stopped entirely: the enpl oyer no
|l onger grew harvested or narketed al falfa, wheat and the other crops,
and did not seek to replace them |In this respect, closing Holtville
was, "a change not unlike . . . going out of business entirely."
(Hrst National Mintenance, supra, 452 U S 666, 107 LRRM 2705, 2713.)

In sum then, the decision to close Holtville amounted to a
decision to discontinue entirely arelatively mnor line of the
busi ness, the production of non-lettuce crops, and to contract out one
step, cultivation, inthe ngor line, the production of |ettuce. The

|atter aspect renders the per se rule of Frst National Mintenance

I nappl i cabl e.

Anot her significant distinction between this case and H rst

Nati onal Miaintenance is the enployer's labor relations history. A

history of bad | abor relations and unfair |abor practices has been a
factor in opinions finding a duty to bargai n about nanagenent deci si ons
that elimnate jobs, even in the absence of an anti-union reason for
the enployer's conduct. In NLRB v. Transnarine Navigation Gorp. (9th
dr. 1967) 380 F.2d 933, 65 LRRM 2861, where no duty to deci sion

bargai n was found, the absence of a history of aninosity between uni on

and enpl oyer was one reason given by the
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court for finding itself in accord wth sone decisions, NLRB v. WIIliam
J. Burns Internat. Detective Agency, Inc. (8th dr. 1965) 346 F. 2d 897,
59 LRRVM 2523, and NLRB v. Adans Dairy, Inc. (8th dr. 1965), supra, 350
F.2d 108, 60 LRRM 2084, and at odds wth others, NLRB v. Wnn-DO xi e
Sores, Inc. (5th dr. 1966) 361 F. 2d 512, 62 LRRM 2218, cert. den. 385
UsS 935 63 LRRM 2372, and NNRB v. Amrerican Mg. . (5th dr. 1965)
351 F.2d 74, 60 LRRM 2122 (section 8(a)(3) violation al so found).
(Trannarine Navigation Gorp., supra, 380 F.2d at 937-938.) In Frst

Nati onal M ntenance, the court nentions as limting features the

absence of a claimof anti-union aninus and | ack of evidence of the
enpl oyer' s abrogation of ongoi ng negotiations or an exi sting bargai ni ng

agreenent, (Hrst National Mintenance, supra, 107 LRRMat 2713), by

its cooments inplicitly preserving the distinction nade in Transnari ne.

In the present case, although the decision to close Holtville
Farns was prinarily notivated by busi ness considerations, the
opportunity to be rid of the union in the grow ng operation played a
part. There were no ongoi ng negotiations or existing agreenent which
m ght have been abrogated only because the conpany refused in bad faith
to bargain. Had contract negotiations occurred, the union mght have
obt ai ned provisions "inplenenting rights to notice, information, and

fair bargaining" in the event of a shutdown. See Hrst National

Mai nt enance, supra, 107 LRRMat 2711. The enpl oyer's past rel ations

wth the union should be a factor when the benefit for | abor-nmanagenent
relations and the col | ective bargai ning process is bal anced agai nst the
burden on nanagenent. The ani nosity engendered when the enpl oyer is

able to
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elimnate bargaining unit work while failing to neet its |egal
obligations toward the union is costly to the public's interest in the
col | ective bargai ning process and the peaceful goals of the Act.

onsequent |y, the shutdown of Holtville Farns was not sinply
an abandonnent of a portion of the enpl oyer's business purely for

econom ¢ reasons, and the holding of Frst National Mintenance i s not

controlling. Instead, the case nust be considered on its ow facts,

anal yzi ng such factors as those raised in Bob's B g Boy Famly

Restaurants, supra, and QP. Mirphy, supra. The inpact of the decision

on the nature of the enpl oyer's busi ness has al ready been di scussed.
The disposition of capital assets that acconpani ed the
shut down is not decisive. Hboltville disposed of its |eased | and by the
expiration or surrender of the |l eases without obligation or cost. The
| and t he conpany owned was not sold, but was |eased out for a four-year
term for a sumapproaching one-half mllion dollars, payable in
instal lnents over the | ease period. Sone farmequi pnrent was sold to
Kal - Ed al nost i mmedi ately for $15,000, but the rest was dispersed to
other facilities, and its value and final disposition do not appear in
the record. Thus, as far as is apparent, the conpany has not
i rrevocabl y di sposed of any crucial capital assets. The nost
substantial elenent of capital restructuring is the | easing out of
conpany-owned | and, and while the total rental val ue i s consi derabl e,
the transaction is by its terns for alimted peri od.
The closure did represent, however, a najor re-direction of

operating capital, a nove conpel |l ed by the constraints on G owers
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Exchange's ability to obtain further credit fromthe bank. The
operating capital required to finance half of the | ettuce grow ng costs
of independent farners is approxi mately half of the anount required to
finance all of Holtville's lettuce grow ng costs. (The nodest profits
real i zed on the non-lettuce crops covered the cost of grow ng them but
contributed little to the cost of growng lettuce.) As far as appears
fromthe record, |abor costs were a relatively snall part of
Holtville' s operating costs.

Nothing in the nature of the change itsel f nakes the decision
i nherently unsuitable to collective bargaining. G ven the economc
situation that pronpted the decision, however, | cannot discern a
neani ngful role for bargaining. The union could not hel p G owers
Exchange get further extensions of credit fromthe bank, nor could its
ability to nake concessi ons about | abor costs or productivity or to
suggest ways of increasing nanagerial efficiency materially affect the
need for operating capital.

| conclude that the enpl oyer had no duty to bargai n about the
decision to close Holtville and contract out |ettuce cultivation
because, given the enployer's situation and objectives, the union woul d
have been unabl e to engage in neani ngful bargai ning. See Bob's B g Boy
Famly Restaurants, supra, 111 LRRM 1354, 1356. Uhder the

ci rcunstances of this case, to require bargai ning woul d be to i npose a
burden on the enployer's ability to conduct its business that outwei ghs
the benefit for the collective bargai ning process. See Frst National
Mai nt enance, supra, 107 LRRMat 2710.
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E fects Bargai ni ng

Even though the enpl oyer had no duty to bargain about its
decision, it did have a duty to bargai n about the inpact of the
decision on the workers. (See, e.g., Frst National Mintenance Corp.
v. NLRB (1981) supra, 452 U'S. 666, 107 LRRV 2705, 2711; NLRB v.
Transnarine Navigation Corp. (9th dr. 1967) supra, 380 F.2d 933, 65
LRRVI 2861; NLRB v. Royal P ating & Polishing Go. (3rd dr. 1965),
supra, 350 F.2d 191, 196, 60 LRRM 2033; H ghland Ranch v. ALRB (1981)
29 Cal.3d 848, 176 CGal . Rotr. 753, affirmng in pertinent part (1979) 5
ALRB No. 54.) The duty to bargain about the effects arises fromthe

union's legitinate concern about the future of the displ aced workers

(see Hrst National Mintenance, supra;, Royal P ating & Polishing,

supra), and bargai ning nmay cover such subjects as severance pay,
vacation pay, seniority and pensions, anong others, which are
necessarily of particular inportance and rel evance to the enpl oyees.
(NLRB v. Transnarine Navigation Gorp., supra, 380 F.2d at 939; H ghl and
Ranch v. ALRB, supra, 29 Cal.3d at 857.) Hfects bargai ni ng nust be

conducted in a neani ngful nanner and at a neaningful tine. (Hrst
Nati onal M ntenance, supra, 107 LRRMat 2711.)

The enpl oyer violated its duty by failing to notify the union
of - the decision to close Holtville in tine to give the union an
opportunity to engage in neani ngful bargaining. A though as a
practical natter the decision was nade by the mddl e of April, the
enpl oyer did not notify the union until the end of May. By that tine,
the conpany had al ready begun to di spose of |and and equi pnent, and

pernanent termnations in anticipation of the
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shutdown in addition to routi ne seasonal |ayoffs had deci nated t he work
force. The union was ready to begi n bargai ning wthin days of
recei ving the conpany's letter, but Holtville Farns negotiator Larry
Dawson obt ai ned post ponenents wth the result that on June 30, the day
the | ast enpl oyees were termnated, he and the union net for only their
second sessi on.

By the delay in giving notice, aggravated by the delays in the
initial sessions, the enpl oyees were deprived of the opportunity to
have their union bargain while their services were still needed and a

neasure of bal anced bargai ni ng power existed. (See H ghland Ranch,

supra, 5 ALRB No. 54, slip opn. at p. 9, enforced in pertinent part, 29
Cal . 3d 848; Van's Packing P ant (1974) 211 NLRB 692, 86 LRRM 1581;
Transnarine Navigation Corp. (1968) 170 NLRB 389, 67 LRRM 1419; Royal
Fating and Polishing G. (1966) 160 NLRB 990, 995, 63 LRRV 1045.)

The obligation to bargai n enbraces the obligation to supply
rel evant information upon request. (See, e.g., Detroit Eison (o. v.
NLRB (1979) 440 U S 301, 100 LRRM2728; NLRBv. Truitt Mg. (. (1956)
351 US 149, 38 LRRM 2042; Kawano, Inc. (1981) 7 ALRB No. 16; Masaji
Eo (1980) 6 ALRB No. 20; As-H Ne Farns, Inc. (1980) 6 ALRB No. 9.)

Satisfaction of the obligation requires not only that the infornation
be furnished, but also that it be supplied wth reasonabl e pronpt ness.
(B.F. Danmond Gonstruction . (1967) 163 NLRB 161, 175, 64 LRRM 1333,
enforced (5th Ar. 1969) 410 F.2d 462, 71 LRRM 2112, cert. den. 396
US 835 72 LRRV2432; Kawano, Inc. (1981) 7 ALRB No. 16.)

Here the enpl oyer both failed to provide and del ayed in
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provi di ng enpl oyee wage data and a seniority list, infornation that it
conceded was relevant to effects bargaining. A Hbltville seniority
list was not furnished until a week after the | ast bargai ni ng sessi on.
Holtville argues that exigent circunstances prevented the conpany from
providing the list, but the only reason given by negotiat or Barsam an,
that he did not know which list to turn over, is hardly conpelling.
Late submssion is not sufficient where diligent efforts to furnish the
information in a tinely fashion have not been nade. (General Hectric
(. (1964) 150 NLRB 192, 261, 57 LRRM 1491.)

Holtville al so argues that the union's ability to prepare
proposal s was unaffected by the lack of a seniority list. Infornation
Is not nade irrelevant sinply because the union is able to continue to
negoti ate and nake proposals wthout it. As-HNe Farns, Inc., supra, 6
ALRB No. 9; NNRBv. FHtzgerald MIls Gorp. (2d dr. 1963) 313 F. 2d 260,
52 LRRM 2174, cert. den. (1963) 375 U S 834, 54 LRRM 2312.

Furthernore, the useful ness of the information here is obvious. The
parties were far apart in their severance pay proposal s, and part of
their disagreenment centered on the nunber of seniority years invol ved.
A seniority list woul d have assisted the cal culation of, not only the
nunber of seniority years, but al so the total val ue of the proposals.
The enpl oyer conceded that informati on about Holtville's
future intentions was relevant to effects bargai ning, but refused or
failed to furni sh nuch specific infornmation, such as its past and
antici pated crop production and | and | eases, the identity of new

| essees, and the precise disposition of farmequipnent, including
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the sale of sone to dlbert Chell. The relevance of infornation about
the disposition of |and hol dings, crops, and farmequi pnent is not
limted to the decision to close, as the enpl oyer contended, but
extends to the effects of the decision as well. Qdven the loss of its
bargaining unit and its nenbers'jobs, the union had a legitinate
interest in satisfying itself that the conpany was i ndeed goi ng out of
busi ness as clained. The union's suspicions mght have been al |l ayed by
the requested information. The infornation was al so rel evant to an
eval uation of the prospects for the resunption of operations in the
foreseeabl e future, by Holtville or another entity, which woul d have a
direct effect on enpl oynent prospects for the workers. The bare
assertions by the conpany's negotiator that there were no successors or
assigns and no present plans to continue or resune operations were

i nsufficient.

For simlar reasons, the union had a legitinmate interest in
obtaining infornmati on about the details of Holtville s relationship to
other entities wth which a cl ose associ ati on was appar ent—+he al | eged
joint enployer. As is evident fromthis litigation, such infornation
was pertinent to an inforned eval uation of the nature of the enployer's
action and the scope of the resulting bargaining obligation. It also
affected the enployer's ability to provide other jobs or reinstatenent
rights for the displaced workers. Even though ultinately the
determnation is that no I egal obligation existed, as wth G|l bert
Chel |l and Kal -Ed, the union was entitled to informati on that woul d hel p
It evaluate its own position.

The negotiations that occurred after Barsaman repl aced

Cawson have the senbl ance of good faith bargaining. QGowers
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Exchange joined Holtville at the table because it genuinely desired a
settlenent. Nonethel ess, due to the enpl oyer's conduct, serious
negotiations did not begin until after the shutdown was conpl ete, when
the conpany had di sposed of its |and and equi pment and termnated its
workers, and the union had been deprived of all bargaining strength.
See Hghland Ranch (1979), supra, 5 AARB No. 54, slip opn. at p. 9, n.

13. Mreover, throughout the negotiations its approach to providing
infornation can justly be described as cavalier, narred by om ssions,
msinformati on and i nexcusabl e del ay, as well as unwarranted refusal s.
It contributed naterially to the failure of the bargai ning by
exacerbating the mstrust engendered by Holtville's previous refusal to
recogni ze and bargain with the union and by depriving the union of
i nfornati on needed to eval uate the enpl oyer's positions and hel pful to
the fornulation of its own proposal s.

Furthernore, the continuing refusal to recognize the union

or bargain over a contract was another naterial fact or.8—2/ The

posture did not unlawful |y affect the enpl oyer's substantive positions
at the bargaining table. As a practical natter, it dealt wth the
union as the legitinmate representati ve of the workers. It al so

nmani fested a w llingness to acknow edge, in a settlenent agreenent, an

obligation to bargai n about a contract in the event

82. Holtville Farns concedes (post-hearing brief at p. 135)
that if the board s decision was upheld by the courts (as it has been),
Foltville' s bad faith continued until August 16, 1981, the date when,
it clains, it agreed to negotiate a contract. | do not find that it
did agree then to negotiate a contract. As indicated above, it only
indicated its wllingness to acknow edge, in a settlenent agreenent, an
obligation to bargain about a contract in the future.
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that Holtville resuned operations. This position was not inherently
unr easonabl e, since the enpl oyer mght reasonably assert that to
negotiate a contract for a closed conpany was an exercise in futility.
Neverthel ess, the enployer's intransigence did nothing to alleviate the
union's suspicion that Holtville had not really cl osed and m ght
reappear in another form in which event the union woul d at best be
only at the beginning of the bargai ning process, and that only if the
enpl oyer abided by its coomtnent. Wen what the situation required
was a denonstration of good faith, the enployer persisted inits

obdur acy.

(onsi dered as a whol e, the enpl oyer's conduct did not
represent a substantial break wth its past unl awful conduct or the
adoption of a course of good faith bargai ning. See Joe Maggi o, |Inc.
(1982) 8 ALRB No. 72; MFarland Rose Production (1980) 6 ALRB No. 18.

It contributed substantially to the deadl ock that ensued, which as a
conseguence was not a bona fide inpasse. | conclude that the enpl oyer

viol ated section 1153(e) and, derivatively, section 1153(a).

The Unhi on' s Gonduct

The enpl oyer asserts that any shortcomings on its part are
excused or negated by the union's conduct. It correctly points out
that the bargai ning obligation inposed by section 1155.2 is a nut ual
one, and the union's failure to bargain in good faith may be a defense
to the enpl oyer's breach. See, e.g., ALRA section 1154(c); Admral
Packing (. (1981), 7 ALRB No. 43; Mintebell o Rose (., Inc. (1979) 5
ALRB Nb. 64, affd in pertinent part, (1981) 119 Cal . App. 3d
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1, Q P. Mirphy, supra, 5 ALRB No. 63; As-H Ne Farns, supra, 6 ALRB Nb.
9; NNRBv. Sevenson Brick and Block ., (4th dr. 1968) 393 F. 2d 234,
68 LRRVI 2086. The board has al so acknow edged t hat uni on conduct which

does not necessarily amount to bad faith bargai ning nay nonet hel ess
prevent the energence of a situation in which the enployer's good faith

can fairly be tested. Admral Packing G., supra;, al so see NLRB v.

S evenson Brick and Bl ock Go., supra.

(ne indication of bad faith asserted by Holtville is the
union's insistence that the parties bargain about the decision to
close. It is true that the union never formally surrendered its
position, fromthe terns of its proposals and the progression of
negotiations as a whole, it is clear that the union did not condition
an agreenent upon the enployer's wllingness to bargai n about the
decision. In fact, when Barsam an suggested that he was opening up the
topi ¢ by asking about the possibility of obtaining a loan through the
uni on, Martinez responded that it was too late to begi n decision
bar gai ni ng.

Holtville argues that it was bad faith for the union to insist
upon a contract wth entities alleged to be part of the joint enployer,
specifically Glbert Chell and Kal -Ed, where the union was not
certified, as well as Holtville. The denand for a contract wth
Holtville was not unreasonable in light of the union' s understandabl e
concerns that the conpany mght reopen in another guise. Section
1153(f) prohibits an enpl oyer fromrecogni zi ng, bargaining wth, or
signing a col |l ective bargai ning agreenent with a | abor organization
that is not certified pursuant to the el ection process, and the uni on

was not the certified representative of Chell

- 146-



and Kal - Ed enpl oyees as such. Yet the union's position was
naintained neither in bad faith nor to the point of inpasse.

BEven though the union's contention that A lbert Chell and Kal -
Ed were a joint enployer wth Gowers Exchange-Holtville Farns has
ultinately failed, the position was reasonabl e. There was evi dence
that supported it. |Its viability had been acknow edged in the
settl ement agreenent of the previous year, in which Al bert Chell and
Kal -Ed agreed to act as though they were joint enployers wth Holtville
Farns. As alegal issue, the board has yet to consider the
rel ati onshi p between section 1153(f)'s prohi bition and the vari ous
elements of a joint enployer or a nulti-faceted singl e enpl oyer. There
were indications at the tine that section 1153(f) was intended to
prevent sweetheart contracts and did not necessarily prevent a
bar gai ni ng obligation under all circunstances involving uncertified
unions. See, e.g., Hghland Ranch (1979) supra, 5 ALRB No. 54, later
affd. in pertinent part, Hghland Ranch v. ALRB (1981) 29 Cal . 3d 848;
Kaplan's Fruit & Produce ., Inc. (1977) 3 ALRB No. 28. The

concl usi on reached here, that Holtville Farns was still the prinmary
enpl oyer of its enpl oyees even when they were paid by Chell or Kal-E,
has simlar consequences, albeit reached by a different route, as the
uni on' s position.

Furthernore, the union' s persistence nust be viewed in |ight
of the enployer's refusal to supply it wth the information that m ght
have convinced it Chell and Kal -Ed were i ndependent entities. Under
the circunstances, the union was not responsible for the deadl ock on
the issue.

The uni on was responsi ble, as Holtville clains, for the
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three week break in negotiations between July 21 and August 12, due to
the unavailability of its negotiator. The busy schedul e of the
negotiator, regardl ess of the inportance of other obligations, is no
excuse for a party's failure to attend to its coll ective bargai ni ng
obligations wth a reasonabl e degree of diligence and pronptness. See
Masaji B o, supra, 6 ALRB No. 20; QP. Mirphy Produce (., Inc., supra,
5 AARB No. 63; NLRBv. Exchange Parts (o. (5th dr. 1965) 339 F. 2d 829,

58 LRRM 2097. After this period, however, the union negotiator was
fully availabl e for ten days of intense bargai ning. Considering the
totality of the circunstances, this three week del ay did not have a

substantial inpact on the negotiations (see As-H Ne Farns, supra, 6

ALRB No. 9). It isinsufficient to prove overall bad faith bargai ni ng.
See Sam Andrews Sons, Inc. (1982) 8 ALRB No. 64.

The last reason asserted by Holtville for finding the union in
bad faith is that it nade "economcal |y preposterous” severance pay
proposal s. The board has been clear, however, that it wll not sit in
j udgnent upon the substantive terns of bargai ni ng proposal s. See
Admral Packing Go., supra, 7 ALRB No. 43, slip opn. at p. 14; also
see, e.g., TW Farns, Inc. (1983) 9 ALRB Nb. 10; Dal Porto & Sons, Inc.
(1983) 9 AARB No. 4. Neither the disparity between the proposal s of

the parties nor the fact that the union's proposal s were unreasonabl y

high in the enpl oyer's view 83/ est abl i shes t hat

83. Holtville Farns seeks to conpare the union's severance
pay proposals with the figure of $100 per year of seniority, which it
clains I1s "standard" in Galifornia agriculture, but the claimis
unsubstantiated in the record. A though Barsaman told Martinez the

(Foot note conti nued------ )
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they were nmade in bad faith. The union did not unreasonably hold to
its position, but nodified its proposal s several tines during the
course of the negotiations, at tines al nost inmedi ately after the
conpany negoti ator denanded novenent. In every instance but one the
new figures proposed by the union were reductions over the ol d.

Around the md-point of the negotiations, the union changed
its severance pay froman i medi ate paynent of $400 per year of
seniority to $200 per year payabl e i mmedi ately and an additional $500
per year payable in tw years. The new proposal nay have been | ess
acceptabl e than the old, in the view of the enployer, but that does not
initself evidence bad faith on the part of the union. (See J.R Norton
G. (1982) 8 ALRB No. 89, slip opn. at p. 25.) Here the union expl ai ned
the reasoning behind its change, and its rationale is not patently
unreasonabl e. Were a |ater proposal is | ess acceptable than an
earlier one, the proposal is not evidence of bad faith if acconpani ed

by a reasonabl e explanation. (See J.R Norton (., supra.)

Nothing in the union's rol e during negotiations establishes an
i nherent unwi | | i ngness to nake reasonabl e efforts to conpose its
differences wth the enpl oyer. The enpl oyer has not described any way

i n whi ch union conduct directly hindered its ow ability to

(Foot note 83 conti nued----)

sane thing in negotiations and clains that Murtinez acknow edged the
“fact," he hinsel f expresses uncertainty about whether there is "such a
thing" as a standard or average severance |oay. RT XXX |:119- 120.
(Acceptance of Holtville' s argunent mght |ead one to wonder whet her
Its own severance pay proposal was made in good faith. (Imediately
after this statenent to Martinez, Barsaman offered only a flat $75—-
total, not per year of seniority—for each enpl oyee.)
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bargain in good faith, but argues only that certain conduct of the
uni on negotiator "nay have affected” its own good faith bargaining.gy
| conclude that the enpl oyer's bad faith bargai ning is not excused by
uni on conduct .

Holtville al so asserts that the general counsel's role in
settl enent discussions nay have affected the enpl oyer's bargai ni ng
posture in sonme nanner that effectively precludes a determnation of

its state of mnd. . Admral Packing Go., supra; slip opn. at p. 11.

In theory, conduct of the general counsel could be a factor in the
totality of circunstances fromwhich the parties' state of mnd toward
bargaining is derived, and for that reason evi dence of the general

counsel 's role was admtted. 8

The burden of show ng that it actually
has been a factor nust fall on the party that asserts the position,
however, and counsel points to no particular conduct that in fact
affected the parties' positions. O August 12, when the general
counsel ceased direct participation in settlenent discussions, two

naj or areas of disagreenent remained. At the sane tine, the parties
began their nost intense period of bargai ning, and the settl| enent
agreenent was anong the topics nost di scussed by them Neither
condition for General Qounsel Chertkov's agreenent to a unil ateral
settlenent was net: the union was no | onger available for effects

bar gai ni ng, and agreenent had not been achi eved on

84. See Holtville Farns post-hearing brief at page 143.
85. Wth hindsight, | woul d now exclude such evi dence under

Evi dence Code section 352 1 n the absence of an offer of proof tying in
the general counsel's conduct.
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all other terns of a settlenent. Uhder the circunstances, what further
role the general counsel could constructively fill at that tineis
unclear. A though it desired the unilateral settlenent, the enpl oyer
has not denonstrated that the general counsel's conduct negatively

affected its own approach toward bargai ning wth the union.
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CHANGES | N WIRKI NG GONDI T ONS
The Facts

The conplaint contains three allegations of unilateral changes
Inworking conditions at Holtville Farns that viol ate secti on 1153(e):
the termnation of the pension plan; a 1980 wage i ncrease; and an
increase in hours of work as the conpany shut down. The respondents
assert the six-nonth statute of limtations, ALRA section 1160.2, as an
affirnati ve def ense.

In 1976 Holtville had initiated a pension plan covering all
its enpl oyees. By letter dated Septenber 26, 1980, Hal Ml ler notified
the admnistrator of the plan to termnate it as of Qctober 1, 1980.

Ml | er was subsequent |y advi sed by the admnistrator that the
termnation woul d be | ess conplicated if nade effective Novenber 1,
1979, the anniversary date of the plan, so on Novenber 7, 1980, he sent
another letter nmaking the termnation effective as of the earlier date.

Smlar plans wth the sane conpany had covered the enpl oyees
of Toro Ranches and the non-uni on enpl oyees of G owers Exchange; these
plans were terninated at the sane tine as Holtville's. The pension
pl an was replaced by a profit sharing programfor the G owers Exchange
supervi sors and non-uni on enpl oyees, but not for the enpl oyees of the
farmng conpanies. In 1980 no profits were distributed under the new
pr ogr am

The UFWwas not notified of or consulted about the pension
plan's termnation. The only announcenent was an Engli sh-| anguage
"Notice to Enpl oyees, " provided by the plan's admnistrator, that was

posted in the Holtville Farns office after the plan was
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cancel l ed. Spani sh was the prinmary | anguage of nost, if not all
Holtville fiel dworkers. They cane into the office only occasionally,
and no evi dence suggests that they read notices posted there.

h July 21, 1980, Holtville fiel dworkers recei ved a wage
I ncrease of 40 cents per hour for regular tine, and 50 cents per hour
for overtine. The last pay rai se had been granted i n Novenber 1979;
the record does not reveal when previous rai ses were given. nly the
July 1980 increase is at issue here.

Hal Ml ler and Gl bert Chell, the peopl e responsible for
setting wages at Holtville, testified that increases were generally
granted after they had heard that wages had gone up at simlar
conpani es and had reviewed rates in the area. Mller testified that
the increases were nade on "a rather regular basis, . . . generally
yearly" (RT XLIV:97), and Chell said they "usual | y" occurred sonetine
during the summer (RT XXM :60). Chell also testified that workers
Were given no guarant ees about wages, but were told only that the rates
woul d be reviewed and adj usted once or twce a year. The last two
raises brought Holtville's wages in line wth the rates in the Sun
Harvest "master” contract. As wth the pension plan, the uni on was not
notified or consul ted about the wage increase.

The general counsel contends that as Holtville was closing
and workers were being termnated in the spring of 1981, the work hours
of the renai ning enpl oyees increased. Specifically, irrigators Abundi o
Sanchez and Mguel Verduzco testified that because of the |ayoff of
four other irrigators, the nunber of hours they worked in May of 1981

was |arger than in previous nonths of
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1981 and larger than in the nonth of My in previous years.

Three of the four irrigators naned by Sanchez and Verduzco
were not actually termnated until June 3; nonethel ess, weekly tine
sheets showthat in My there were two fewer irrigators and four fewer
sprinkl ers enpl oyed than there had been in April. Both irrigators and
sprinkl ers perforned general farmlabor in addition to their prinary
jobs. The tine sheets al so show that even though the nunber of
standard 24-hour irrigation shifts was fewer in May than in April, the
renmaining irrigators worked nore hours than in April; they al so worked
nore hours than they had in May 1980, when there were roughly the sane
nunber of 24-hour shifts. The records thus corroborate the irrigatorst
testinony about i ncreased hours;gﬁ/ apparent|y, the decreasi ng work
force neant nore general farmlabor for those who renmai ned. Again, the

union was not notified or consulted about the change.

Anal ysi s and Goncl usi ons

The Whil ateral Changes

It is well settled that in general, regard ess of subjective
good or bad faith, an enpl oyer who changes terns or conditions of
enpl oynent unilaterally, wthout first giving the collective bargaini ng

representative of its enpl oyees noti ce and an

86. Holtville Farns Exhibit 32, containing the "payroll
records" (actually the exteriors of personnel file folders) cited by
Gowers Exchange (reply brief at page 7) to discredit the Irrigatorst
testinony, was not admtted into evidence due to foundational
shortcomngs (see RT XLV.68); in facts, a spot check reveal s several
di screpanci es between the figures there and those in the weekly time
sheets relied upon here (GZX 189).
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opportunity to bargain, violates the statutory duty to bargain. (See,
e.g., NNRBv. Katz (1962), 369 U S 736, 50 LRRM 2177; QP. Mirphy
Produce G., Inc. (1979), supra, 5 ALRB No. 63; Mntebello Rose (.,
Inc. (1979), supra, 5 ALRB No. 64.)

Pensi on pl ans, wages and hours of work are all nandatory
subj ects of bargaining. (See, e.g., Wnn-Oxie Sores, Inc. v. N.RB
(5th dr. 1978), 567 F. 2d 1343, 97 LRRM 2866 (pensi on pl an, wage

increase); QP. Mirphy Produce ., Inc., supra (wage increase); Véston
& Brooker (. (1965) 154 NLRB 747, 60 LRRM 1015 (i ncreasi ng and

decreasing hours of work).) Economc difficulties do not excuse an
enpl oyer frombargai ning before termnating its pension plan. (See NLRB
v. WR Gace & @. (5th dr. 1978) 571 F.2d 279, 98 LRRM 2001.)

Nor may the enpl oyer justify its wage increase on the basis of
past practice where, as here, the enployer has failed to establish that
wage i ncreases were autormatically granted at regul ar tines and
according to definite guidelines. (Joe Maggio, Inc. (1982), supra, 8
ALRB Nb. 72; J.R Norton (1982), supra, 8 ALRB No. 76; Mrio Sai khon,
Inc. (1982) 8 ARB Nbo. 88.) Here only the last two increases, eight

nonths apart, are detailed, and their timng contradicts the
testinonial clamof regular annual increases. The duration of the
clai ned practice of matching naster contract rates is not established.
Mller's and Chell's own testinony reveal s that the granting of
i ncreases was discretionary in both timng and anount .

Holtville Farns concedes that the wage increase and the

pension termnation are per se violations, but clains that the
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increase in work hours for the irrigators was an i nseparabl e el enent of
the decision to close, since the shutdown necessitated the pernanent
termnation of enpl oyees. However, no reason is offered for
termnating enpl oyees at a rate that caused the hours of work for the
renai ni ng enpl oyees to i ncrease.

The general counsel contends that the unilateral changes,
particularly the termnation of the pension plan, violated section
1153(c) as wel |l as section 1153(e), because of the enpl oyer's general
anti-union ani nus and because the G owers Exchange enpl oyees whose
pension plan was termnated at the sane tine were enrolled in a profit
sharing plan, while the Holtville enpl oyees were not. But the profit
sharing pl an was not extended to the enpl oyees of Toro Ranches, the
non-uni on farmng conpany, either. Thus, union support or affiliation
does not appear to be the reason for the disparate treatnent of the
different groups of enployees. S nce no discrimnatory notive for the
changes has been established, the violations of section 1153(c) are not

pr oved.

The Satute of Limtations

As a defense to the wage increase and the pension plan
termnation, Holtville Farns relies upon section 1160.2 of the Act,
whi ch, like section 10(b) of the NLRA (29 U S C section 160(b)),
states in pertinent part, "[n]o conplaint shall issue based upon any
unfair |abor practice occurring nore that six nonths prior to the
filing of a charge . :

The earliest of the charges filed in this case, No. 80-C&

245-EC filed Cctober 22, 1980, contains allegations, inter
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alia, of unspecified "changed working conditions of irrigators" and a
section 1153(e) violation. This is the only reference to unil ateral
changes appearing in the charges. In the pleadings, a general
allegation of unilateral changes in wages, hours and wor ki ng conditions
first appears in the Second Arended Conpl ai nt, issued June 23, 1981.
Early in the hearing, in response to a notion for a bill of
particul ars, the general counsel specified that the changes di scussed
here were the subject of the general allegation. The specified changes
were later incorporated in the Fourth Anended Gonplaint, filed during
the course of the hearing.

Inthe earlier answers filed by the respondents, section
1160. 2 was asserted as a defense wthout reference to any particul ar
alleged violation, but intheir last answers, filed during the hearing
in response to the Fourth Anended Conpl aint, the statute is clained
only wth respect to the termnation of the pension plan. Its
additional applicability to the July 1980 pay raise is first raised in
the post-hearing brief filed by Holtville Farns. There the conpany
argues that the union recei ved actual or constructive notice of both
changes because they were known to Apolinar Gerardo, the el ected
president of the ranch coomttee. Nb evidence directly
i ndi cates when or how the union, Gerardo, or any workers | earned of

t he changes.gp

87. Holtville Farms assertion (post-hearing brief, p. 181r
n. 78) that the wage increase was acconpani ed by a conpany wage sheet
show ng the new pay rates (Q2X 31) is incorrect. The docunent was
prepared for office use, and nothing indicates that it was distributed
to the workers.
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The statutory limtation is not jurisdictional; it nust be the
subject of an affirnative defense which, if not tinely raised, is
wai ved. (See, e.g., George Arakelian Farns (1982) 8 ALRB Nbo. 36; As-H
Ne Farns, Inc. (1980), supra, 6 ALRB No. 9; Shwunate v. NLRB (4th dr.
1971) 452 F.2d 717, 78 LRRM 2905, 2908; Chi cago Rol|l Forming Corp.
(1967) 167 NLRB 961, 66 LRRM 1228; MKesson Drug Co. (1981) 257 NLRB
468, 107 LRRVI1509; Taft Broadcasting Go. (1982) 264 NLRB No. 28, 111
LRRM 1340. 8—8/) The respondent has the burden of proving that the

aggrieved party had actual or constructive notice of the facts
constituting the alleged violation nore than six nonths before the

charge was filed. (Ruline Nursery (1982) 8 ALRB No. 105; George

Arakel ian Farns, supra.)

Here, the respondents have wai ved the statute as a defense to
the unilateral wage increase by not asserting it in a tinely manner.
The general assertion of the statute that appears in the early answers
I s superseded by the nore specific assertion in the answers to the
Fourth Avended Gonplaint (cf. Wtkin, California Procedure (2d ed.
1971) sections 338, 1034), and there the defense is clained only wth
respect to the pension plan's termnati on.

The first tine the statute is specifically clained vis-a-
vis the wage increase is in Holtville Farns' post-hearing brief.

The defense is waived where it is asserted for the first

88. In Arakelian, our board, citing MKesson Drug Go.,
supra, noted that despite sone confusion, the NLRB has not rejected
this interpretation of section 10(b). (George Arakelian Farns, supra,
8 ALRB No. 36, slip opn. at pp. 10-11.) The board s viewof the NLRB' s
position is confirned by the nore recent cases of Taft Broadcasting
(., supra, and Federal Managenent Co., Inc. (1982) 264 NLRB No. 23,
111 LRRM 1296.
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tine in a post-hearing brief to the admnistrative |awjudge. (Taft
Broadcasting (., supra, 264 NLRB No. 28, 111 NLRR 1340; MKesson Drug
., supra, 257 NLRB 468, 107 LRRM 1509; al so see George Arakelian

Farns, supra, 8 ALARB Nb. 36.) Hboltville Farns relies upon a footnote

in As-HNe Farns, supra, 6 ALRB No. 9, where the board states in part:

Respondent failed to rai se the defense at the hearing, or in
Its post-hearing brief. Respondent's failure to raise the
statutory limtation constituted a wai ver of the defense.
Shunate v. NLRB, 452 F.2d 717, 78 LRRM 2905, 2908 (4th drr.
1971), accord, Mitronic g)é/vi sion of Penn Qorporation, 239 NLRB
45, 99 LRRM 1661 (1978).— (Sip opn. at p. 17, n. 1.)

Even if one assunes that the board i ntended the obverse proposition
respondent woul d infer, that there is no waiver as long as the defense
israised in the post-hearing brief, it is dictum In each of the
cited cases, including As-HNe itself, the statute of limtations was
not raised until the case was before the board and the consequence of
its first being asserted in the post-hearing brief was not bei ng
considered. Were that situation has been considered, as in Taft

Broadcasti ng and MKesson Drug, supra, the result has been consi stent

wth the underlying rationale that the parties are entitled to notice
of affirmative defenses.
In any event, for both the wage increase and the pension pl an

termnation, the statutory requirenent is satisfied by the

~89. The NLRB's treatnent of the section 10(b) issue in
M tronic was specifically approved by a three-judge panel of the
Bghth Qrcuit, NNRBv. Vitronic Dvision of Penn Gorp (8th Qr.
19/9) 630 F. 2d 561, 102 LRRM 2753, but subsequent!|y an evenly
divided court sitting en bane deni ed enforcenent of the board' s
order wthout explanation. (Id., 103 LRRM 3105; see George
Arakelian Farns, supra, 8 ARB No. 36, slip opn. at p. 10, n. 5.)
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al l egations of changed working conditions and a section 1153(e)
violation that appear in the charge of ctober 22, 1980. Al though the
effective date of the pension plan termnation was ultinately set at
Novenber 1, 1979, steps to termnate the plan were first taken in

Sept enber 1980, when Hal Ml ler first notified the plan's admni strator
of the conpany's desire to termnate it. The wage increase at issue
was granted in July 1980. Thus, for both changes, the Cctober charge
iswell wthinthe six-nonth limtation peri od.

The charge does not specifically nention either the wage
increase or the termnation of the pension plan. However, the charge
inan unfair labor practice proceeding is not intended to be a detail ed
pleading or to specify the issues ultimately to be raised before the
admnistrative law judge; its purpose is to instigate an investigative
and conpl ai nt procedure which the board nay not begin on its own
initiative. (NNRBv. Aliens |.GA Foodliner (6th dr. 1981) 651 F. 2d
438, 107 LRRM 2596, 2598, NLRB v. Central Power & Light Go. (5th dr.
1970) 425 F. 2d 1318, 1320, 74 LRRM 2269; al so see Procter & Ganble Mg.
G. (4th dr. 1981) 658 F.2d 968 , 108 LRRVI 2177, 2189, cert. den.
(1982) _ US _, 111 LRRVI2528.)

Gonsequent |y, 1ssues nay be raised in the conplaint and at the
hearing that are related to and grow out of the unfair |abor practices
alleged in the charge, if they are of the sane class of violations as
those alleged. (Procter & Ganble Mg. . v. NLRB supra, 108 LRRM at

2189.) The board has broad | eeway to found a conpl ai nt on events not
specified in the charge as long as it does not initiate the proceedi ng
onits own. (lbid.) UWilike a charge, a conplaint need not be filed

and served wthin the six nmonths period.
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(Ibid.) Here, the specific unilateral changes that were litigated at
the hearing are related to the general cla mof changed conditions in
the charge and are of the sane class of violation

Furthernore, the conduct conpl ai ned of here is a continui ng
violation of the Act. (See George Arakelian Farns, supra, 8 ALRB No. 36;
al so see Julius G@ldman's Egg Aty (1980) 6 ALRB No. 61; Ron Nunn Farns
(1980) 6 ALRB No. 41.) ne of the continuing violations found in

Arakelian, supra, a wage increase, is identical to one here, and the

other found there, the termnation of a fuel allowance, is simlar to the
benefit termnated here, the pension plan. Here, as there, the enpl oyer
viol ated sections 1153(e) and (a) throughout and after the six-nonth
limtation period by continuing in effect its unilateral changes while
continuing to fail and refuse to bargain wth the uni on about them

(George Arakelian, supra, slip opn. at p. 14.)

For the foregoi ng reasons, T conclude that section 1160. 2
affords the respondents no defense, and the unilateral changes in

wor ki ng condi tions viol ated sections 1153(e) and (a) of the Act.

/
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SUMVARY AND REMEDY

To recapitulate, | have found that Holtville Farns and G owers
Exchange, al though nomnal | y separate conpanies, constitute a single,

I ntegrated enpl oyer for the purposes of the Act. The URWwas
separately certified as the col |l ective bargai ning representative for
agricultural enpl oyees at each of the conpani es, but separate

bargai ning units do not run afoul of the Act.

Wil e other nomnal |y separate busi nesses |ike Toro Ranches
mght al so be a part of that enpl oyer, the renaini ng respondents here,
G lbert Chell and his equi prent conpany, Kal-Ed, were not sufficiently
nerged wth the Gowers Exchange-Holtville Farns entity to be
considered an integral part of it. QConsequently, they are not |legally
responsi bl e for any of the unfair |abor practices, and the charges
agai nst themshoul d be dismssed. Holtville enpl oyees regul arly worked
in Chell's enterprises under circunstances so interconnected wth their
enpl oynent at Holtville, however, that whether they renai ned on
Holtville' s payroll or were placed on one of Chell's, their prinary
enpl oyer for the purposes of the Act was G owers Exchange-Holtville
Far ns.

In the spring of 1981, the three principal s of Gowers
Exchange-Hol tvill e Farns decided to cl ose the farmng conpany and
replace its lettuce wth lettuce grown under joint deals wth ot her
farners. BEven though getting rid of the union in the grow ng operation
was an additional attraction, the prinmary reason for the decision was
economc, not the desire to elimnate enpl oyees because of their
participation in union activities or board processes or to chill

uni oni smanong enpl oyees at renai ni ng conpani es.
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onsequent |y, the shutdown and attendant termnations do not violate
sections 1153(c) or 1153(d).

Snce Holtville Farns was part of G owers Exchange, and since
G owers Exchange planned to remai n in the business of cultivating
| ettuce through its joint deals, the decision to close Holtville and
replace its lettuce does not fall wthin the category of nanagenent
deci si ons about which bargaining is permssive as a nmatter of |aw
Nevert hel ess, because the enpl oyer's economc difficulties were not
anenabl e to resol ution through the coll ective bargai ni ng process,
bar gai ni ng about the decision was not nandatory.

The enpl oyer still had a duty to bargain in good faith about
the effects of its decision upon the workers who were |osing their
jobs, however. Holtville Farns had al ready denonstrated bad faith by
refusing to recogni ze the union and bargain about a contract wthit.
The enpl oyer continued to exhibit bad faith by failing to notify the
union of its decision to close Holtville or provide an opportunity to
bargain at a neaningful tine and in a neani ngful nanner, and by either
refusing to provide relevant information or failing to provide it in a
tinely nanner.

A though the enpl oyer belatedly entered into an i ntense period
of negotiations, its approach to bargaining did not denonstrate an
attitude of cooperation and conpron se conduci ve to reachi ng an
agreenent wth the union if possible. Its conduct did not nmark any
substantial break wth its past bad faith refusal to bargai n and,
consequently, continued to violate section 1153(e), and derivati vely,
section 1153(a). The changes in working conditions instituted at

Holtville Farns prior toits closure al so constitute
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viol ati ons of sections 1153(e) and 1153(a) because the uni on was not
given notice or an opportunity to bargai n over them

Havi ng found that G owers Exchange-Holtville Farns failed to
bargain in good faith, I shall reconmend that it be ordered to bargain
wth the UFWover the effect of its decision to close Hltville and
contract el sewhere for lettuce. A bargai ning order cannot serve as an
adequat e renedy for the unfair |abor practice, however, unless the
uni on can now bargai n under conditions essentially simlar to those
that woul d have obtai ned had the enpl oyer bargained at the tine the Act
required it to do so, when the union had a neasure of econom c
strength. (See Hghland Ranch v. ALRB, supra, 29 Cal.3d 848, affirmng
5 ALRB No. 54; John Borchard Farns (1982) 8 ALRB No. 52; Transnari ne
Navi gation Corp., supra, 170 NLRB 389, 67 LRRM 1419; Royal H ati ng and
Polishing ., Inc., supra, 160 NLRB 990, 997-998, 63 LRRV 1045.)

A limted backpay order serves the two-fol d purpose of naki ng
whol e the enpl oyees for | osses suffered as a result of the violation
and recreating a situation in which the parties' bargaining positionis
not totally devoid of economic consequences for the enpl oyer. (See
H ghl and Ranch v. ALRB, supra, 29 Cal.3d at 864; Transnarine Corp.,

supra, 170 NLRB at 390.) Back pay shall be due all workers enpl oyed by
Holtville Farns as of April 15, 1981, the date by which the decision to
close Holtville was nade.

The enpl oyer shall be directed to pay those enpl oyees anounts
at the rate of their average daily earnings fromfive days after the
I ssuance of this decision until the occurrence of the earliest of the

followng conditions: (1) the enpl oyer and the UFW
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bargain to agreenent; (2) they bargain to a bona fide inpasse; (3) the
UFWfails to commence negotiations wthin five days after notice of the
enpl oyer's desire to bargain; or (4) the UPWsubsequently fails to
bargain in good faith. In no event shall the backpay period for any
enpl oyee exceed the period of tine needed by the enpl oyee to obtain
equi val ent enpl oymant,%)/ except that the backpay award shall not be

| ess than the enpl oyee woul d have earned for a two-week period at the
rate of his or her usual wages when |last in the enpl oyer's enpl oy.

Thi s has becone the standard backpay order for failing to bargai n about
the effects of a decision to cl ose down an operation. (See, e.g.,
Borchard Farns, supra; H ghland Ranch, supra; J.B. Enterprises (1978)
237 NLRB 383, 99 LRRM 1432; Van's Packing P ant (1974), supra, 211 N.RB
692, 86 LRRVI1581; Wl ter Pape, Inc. (1973) 205 NLRB 719, 84 LRRM

1005.) Because G owers Exchange-Holtville Farns was the prinary
enpl oyer of Holtville enpl oyees even when they worked for Chell or Kal -
Ed, the backpay shoul d reflect the wages | ost at those conpani es as
wel | .
Accordingly, pursuant to section 1160.3 of the Act, |

recomend the fol | ow ng:

90. Recent ALRB decisions refer to the tine needed to obtain
"alternative" enpl oynent, not "equival ent" enpl oynent. (See, e. g
Borchard Farns, supra; Hghland Ranch, supra.) This appears to be a
m sst at enent, however . e NLRB cases_in which the renedy origi nat es
speak of "equival ent” enpl oynent (see Transnarine Navi gation, supra,
170 NLRB at 390; Foyal at nP and Polishing, supra, 160 NLRB at 998)
and the obligation of the enployer to nake the worker whol e does not
logical ly termnate sinply because the worker has found another job of
any type. The appropriate analogy is to the order in an unl awf ul
di scharge case, where the of fendi ng enpl oyer is directed to pay back
wages until the enpl oyee is offered reinstatenent to the sane or an
equi val ent position.
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GRCER

Respondents GROMRS EXCHANGE, INC, and HA TV LLE FARVG
INC, jointly and severally, and the officers, agents, successors
and assigns of each of them shall:

1. QGease and desist from

(a) Failing or refusing to neet and bargain
collectively in good faith, as defined in section 1155.2(a) of the Act,
on request, wth the UN TED FARMWIRKERS OF AMER CA, AFL-A O (URY, as
the certified exclusive collective bargai ning representative of
Holtville Farns, Inc., agricultural enpl oyees;

(b) UWilaterally changi ng the wages, hours, or ot her
working conditions of Holtville Farns, Inc., agricultural enpl oyees
W thout giving prior notice, and an opportunity to bargai n over such
changes to the UFW

(c) Failing or refusing to furnish the UFW at its
reguest, infornation relevant to col | ective bargai ni ng;

(d) Failing or refusing to give the UAWnotice and, on
reguest, an opportunity to bargain over the effects of the decision to
close Holtville Farns and contract out its | ettuce grow ng operation;
or

(e) In any like or related manner, interfering wth,
restraining, or coercing agricultural enployees in the exercise of
the rights guaranteed themby Labor Gode section 1152.

2. Take the followng affirmative acti ons deened necessary
to effectuate the policies of the Act:

(a) Uon request, neet and bargain collectively in

good faith wth the UFWas the certified excl usive col |l ective
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bar gai ni ng representative of Holtville Farns, Inc., agricultural
enpl oyees regarding the effects of the decision to close Holtville
Farns and contract out its |lettuce grow ng operation, and regardi ng
other unilateral changes in their working conditions, and enbody any
resul ting understanding in a signed agreenent.
(b)  Uoon request, provide the UPWw th infornation
rel evant to col |l ective bargai ni ng about the af orenentioned subj ects.
(c) Pay totermnated Holtville Farns, Inc.,
agricul tural enpl oyees who were enpl oyed on or about April 15, 1981,
their usual daily wage for the period conmencing five (5) days after
the issuance of this order and continuing until the occurrence of the
earliest of the followng conditions: (1) they and the UFWreach an
agreenent about the effects of the decision to close Hltville Farns
and contract out its lettuce grow ng operation; (2) they and the UFW
reach a bona fide inpasse in their collective bargaining over that
i ssue; (3) the UFWfails to cormence negotiations wthin five (5) days
after notice of the respondents’ desire to bargain; or (4) the UFW
subsequently fails to neet and bargain collectively in good faith with
t he respondents.

In no event shall the backpay period for any enpl oyee exceed
the period needed by the enpl oyee to obtain equival ent enpl oynent,
except that the backpay award to any enpl oyee shall not be |less than he
or she woul d have earned for a two-week period at the rate of his or
her usual wages when | ast enpl oyed by Holtville Farns, Inc., Glbert
Chell, or Kal-E, Inc. Awards shall bear interest conputed in
accordance with the board' s decision and order in Lu-BEte Farns, Inc.
(1982) 8 ALRB Nb. 55.
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(d) Preserve and, upon request, nake available to the
board or its agents, for examnation and copying all records rel evant
and necessary to a determnation of the anounts due under the terns of
this order.

(e) S gnthe attached Notice to Enpl oyees and, upon its
translation by a board agent into all appropriate | anguages, reproduce
sufficient copies of it in each | anguage for the purposes set forth
bel ow

(f) Post copies of the notice in conspi cuous pl aces on
their premses for 60 consecutive days, the tinme and pl aces of posting
to be determned by the board' s regional director, and exerci se due
care to replace any notice which is altered, defaced, covered, or
r enoved.

(g0 Wthin 30 days after the issuance of this order
nail copies of the notice in all appropriate | anguages to all
agricultural enpl oyees enpl oyed by Holtville Farns, Inc., at any tine
between April 15, 1981, and the date the notice is mail ed.

(h) Provide a copy of the attached notice to each
agricultural enpl oyee hired during the twel ve-nonth period fol | ow ng
the date of issuance of this order.

(i) Arrange for a representative of the respondents or
the board to distribute and read the notice in all appropriate
| anguages to the assenbl ed enpl oyees of respondents on conpany tine and
property at tines and pl aces to be determned by the board s regional
director. Follow ng each reading, a board agent shall be given the
opportunity, outside the presence of supervisors and managenent, to

answer any questions enpl oyeed rmay have concer ni ng
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the notice or their rights under the Act. The board s regi onal
director shall determne a reasonable rate of conpensation to be
paid by the respondents to all non-hourly wage enpl oyees to
conpensate themfor tine lost at this reading and questi on-and-
answer peri od.

(j) Notify the board's regional director in witing,
wthin 30 days after the issuance of this order, of the steps which
have been taken to conply wth it, and upon request of the regi onal
director, notify himor her periodically thereafter in witing of
further actions taken to conply wth this order.

ITI1S FAUIRTHER CROERED that the certification of the UFW as
the excl usive col |l ective bargaining representative of all agricultural
enpl oyees of respondent Holtville Farns, Inc., be extended for a period
of one year fromthe date foll owng the i ssuance of this order on which
respondent s commence to bargain in good faith wth the UFW

ITIS FURTHER CROERED that the al | egati ons agai nst
respondents Q LBERT GHELL and KAL-ED, INC, be, and they hereby are,

di sm ssed.

DATED My 9, 1983.

JEFN RHNE
Admni strati ve Law Judge
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NOT CE TO ACR QLTURAL EMPLOYEES

After charges were nade agai nst us b% the Lhited FarmWrkers of
Anerica, AFL-QO (W, and after a hearing was hel d where each side
had an opportunity to present evidence, the Agricul tural Labor

Rel ations Board has found that G owers Exchange and Holtville Farns are
one and the sane enpl oyer, and that we violated the | aw by not

bargai ning in good faith wth the union about our decision to close
Holtville Farns and contract out its lettuce grow ng operation. The
Board has ordered us to distribute and post this notice and take the
actions |isted bel ow

V¢ wll do what the Board has ordered. V¢ also tell you that the
Agricultural Labor Relations Act is alawthat gives you and all farm
workers in California these rights:

1. To organi ze yoursel ves;

2. To form join, or help |abor unions;

3. Tovotein a secret-ballot election to decide whether you want a
| abor union to represent you;

4. To bargain wth your enpl oyer about your wages and worKi ng
conditions through a | abor uni on chosen by a majority of the
enpl oyees and certified by the board;

5. To act together wth other workers to try to get a contract or to
hel p or protect one another; and

6. To decide not to do any of these things.

Because you have these rights, we promse that:

VE WLL MOT do anything in the future that forces you to do, or
stops you fromdoing, any of the things |isted above.

VEE WLL neet and barPai nin good faith wth the UFWabout the effects
of our decision to close Holtville Farns and contract out its |ettuce
grow ng oper ati ons.

VEE WLL NOT refuse to provide the UFWw th the infornmation it needs to
bargai n on your behal f.

VEE WLL NOTI nake any change in your wages or working conditions
wthout first notifying the UAWand gi ving thema chance to bargai n
on your behal f about the proposed changes.

VEE WLL reinburse all agricultural workers enpl oyed by Holtville Farns
on April 15, 1981, for pay and other economc |osses they suffered
because of our refusal to bargain in good faith with the union at that
tine.

DATED.

ROMNRS EXGHANGE, | NC HALTM LLE FARVG, | NC

:(Nama) (Title) i (Nane) (Title)



If you have any questions about your rights as farmworkers or about
this notice, you may contact your union or any office of the

Agricul tural Labor Relations Board. One office of the board is |ocated
at 1629 VWst Main Sreet, H Centro, Galifornia, wth this tel ephone
nunber: (714) 353-2130.

This is an official Notice of the Agricultural Labor Rel ations
Board, an agency of the Sate of California.

DO NOI REMOVE R MUTIT LATE
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