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| NTER M DEQ S ON AND CRDER
h August 10, 1982, Admnistrative Law Judge (ALJ)y

Seve A Satkowfiled the attached InterimDecisi on.g/

Thereafter, J. R Norton Gonpany, Inc. (Respondent) filed a Request
for Reviewof the ALJ's Decision. General Gounsel and Chargi ng
Party, Uhited FarmVWrkers of Arerica, AFL-AQ O (UFWor Whion) filed
a Response to the Request for Review oon a notion filed by

Respondent, we permtted the parties to file suppl enental bri efs.gl

2 A the tinme of the issuance of the ALJ's Decision, all AL)' s were

referred to as Admnistrative Law Gficers. (See Gal. Admn. Qode,
tit. 8 8§ 20125, anended eff. Jan. 30, 1983.)

2/ pursuant to Cal. Admin. Code, tit. 8, § 20290(a),(c), the

Regional Drector issued a Notice of Hearing wthout a nakewhol e
specification. Uhder the procedure outlined in those sections,
Matters in Gontroversy respecting cal cul ati on of backpay awards are
identified and litigated in the absence of a detailed specification.
Inthis case the Matters in Gontroversy were the nethod of cal cul ating
t he makewhol e wage rate and the duration of the nakewhol e peri od.

8 Both the UFWand Respondent filed such briefs; additionally,

Respondent' s notion to strike the UPWs suppl enental brief is hereby
denied as no prejudice to it has been shown by our consideration of
the brief.
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h July 20, 1983, we granted Respondent's Request for
Revi ew regardi ng the appropriate makewhol e fornul a(s) to be used. A
the sane tinme, we deni ed Respondent's Request for Review of the
appropri ateness of the proceeding as a bifurcated hearing under the
Regional Drector's Satenent of Matters in Gontroversy. Because of
the inportance of, and general interest in, questions concerning
cal cul ati on of nmakewhol e awards, we also invited interested parties to
present their views inwiting and i n argunent before us. O March
21, 1984, we issued a Decision and Oder. Pursuant to Mtions for
Reconsi deration filed by Respondent and the UFW we vacat ed t hat
Deci sion and O der on July 24, 1984. Uon reconsi deration of the
entire record, we have decided to affirmthe ALJ's rulings, findings,
and concl usi ons, as nodi fied herein.
The Adam Dairy Formul a

The Agricultural Labor Relations Act (ALRA or Act), Labor

Gode section 1160.3, provides, in pertinent part, that, when the
Agricul tural Labor Relations Board (ALRB or Board) finds an enpl oyer
guilty of refusing to bargain in good faith, it nay enter an order
"requiring such person to cease and desi st fromsuch unfair | abor
practice, [and] to take affirmative action, including . . . naking
enpl oyees whol e, when such relief [is] appropriate, for the | oss of
pay resulting fromthe enployer's refusal to bargain. . . ." Inthe
first case in which we considered i npl enentati on of this uni que
renedy, we construed our power to award it so as to foster the twn
pur poses of conpensating enpl oyees for their | osses and of

encour agi ng t he
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practice of collective bargai ni ng.
[We seek initially to nake enpl oyees whol e for a deprivation
of their statutory rights, and in so doing we nust assess the
actual nonetary value of their loss wth reasonabl e accuracy.
In nmaki ng that assessnent, however, we nust al so strive to
encour age t he Ioracti ce of collective bargai ning sinceit is
clear that enpl oyees may | ose far nore than wages when there is
no contract as aresult of a refusal to bargain. Non-nonetary
i nprovenents in working conditions such as gri evance
procedures, seniority systens and provisions for health and
safety on the job are not restored to enpl oyees by an award of
wages, no natter how broadly defined. These benefits nust be
obtained, if at all, through bargai ni ng; hence our concern that
our authority to conpensate for |oss of wages shoul d be applied
So as to spur the resunption of bargaining and that it not
becone a new neans to del ay the bargai ni ng process through
| engt hy conpl i ance proceedi ngs.
gA?am Dai ry dba Rancho dos Ros (1978) 4. ALRB No. 24, p.

Wth these principles in mnd, we considered various
proposal s for cal cul ati ng nakewhol e under the Act. Ve first
determned that the "l oss of pay" for whi ch enpl oyees woul d be
conpensat ed not only included wages paid directly to them but al so
the other benefits susceptible of nonetary val uati on which flowto
themfromthe enpl oynent rel ationship, including, for exanple,
vacation, bonuses, paynents to health, welfare and i nsurance funds,
overtinme and holiday pay, and pension premuns. (4 ALRB No. 24, pp. 6-
7.) Having defined "pay" as consisting of these two basi c conponents
(straight tine wages and fringe benefits), we next considered howto
cal cul ate each of the conponents. Wiile we found nmuch to recomend
the use of a standard neasure such as Congress was then considering in
anendnents to the National Labor Rel ations Act (N-RA), which would
have plainly given the National Labor Rel ations Board (NLRB)
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the power to award nakewhol e, 4/ we concl uded that we did not

have the data necessary to extract an average percentage increase in
wages which could be attributed to the coll ective bargai ni ng process.
In the absence of such evidence, we cal cul ated the general
wage rate as an average of the basic wage rates in 37 URWnegoti at ed
contracts.él V¢ found such an average to be a reasonabl e neasure of
t he conpensati on whi ch general |abor enpl oyees coul d have expected to
receive in straight hourly wages in first tine contracts and thus
represented the basi c makewhol e wage rate. Agricultural enpl oyees

who earned nore than the basic

4/ As we noted in our AdamDairy Decision, supra, at p. 4, a

divided national board interpreted the NNRAto prohibit it from
awar di ng nakewhol e, see Ex-Cel | -0 Gorporation, (1970) 185 NLRB 10 [74
LRRM 1740] . Won review of the national board s decision, the Court
of Appeal for the Dstrict of Glunbia Arcuit held that the national
board had construed the scope of its renedial power too narrowy.
(Auto Wirkers v. NLRB (D C dr. 1971) 4-49 F. 2d 1046 ¥76 LRRM
2753].) (ongress |ater considered anendnents to clarify the power of
the national board to award nakewhole. It was the fornul a proposed
IDQ such | egi sl ation which we noted wth approval in our AdamDairy

ci si on.

The neasure of such damages [woul d be] an objective one. It
consi sts of the difference between the wages and ot her
benefits received by the enpl oyees during the period of del ay
and the wages and ot her benefits the?/ were receiving at the
time of the unfair [abor practice miltiplied by a factor which
represents the change in such wages and benefits el sewhere in
the sane industry as determned by the Bureau of Labor
Satistics. (HR Rep. No. 95-637, 95th (ong., 1st Sess.
(1977); see also S. Rep. No. 95-628, 95th Gong., 2d Sess.
(1978) on the Labor Law ReformAct of 1978 (S 2467) at pp.
13-18, quoted in 4 ALRB No. 24, p. 14.)

L These 37 contracts were in effect during the nmakewhol e period

and negotiated pursuant to ALRB certifications. A though the type of
crops covered by these contracts and the size of the work forces to
whi ch they applied varied, we found their wages to be consi stent.
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nakewhol e wage rate woul d have their wages increased in the sane
proportion that the general |abor precontract wage bore to the basic
nakewhol e wage rate.

Turning to fringe benefits, which, both because of their
variety and general ly conplicated eligibility provisions, posed
difficult problens in exact quantification, we sought to devise a
net hod whi ch woul d avoi d | engt hy post - deci si onal proceedi ngs, but still
serve our goal s of redressing enpl oyee | osses and pronoting the course
of future good faith negotiations. To that end, we adopted a fornul a
based upon statistics concerning fringe benefits in the
nonnanuf act uri ng i ndustrial sector because we concl uded t hat
nonnanuf act uri ng i ndustries were the nost conparable to the
agricultural industry. o Uhder the fornmula, the basi c makewhol e wage
was assigned a val ue of 78 percent of the total conpensation package
and fringe benefits the renaining 22 percent; the sumof the straight-
tine wages and fringe benefits ow ng to each enpl oyee, therefore, coul d
be conputed by sinply dividing the basi c nakewhol e wage rate by . 78.
In determni ng how nuch each enpl oyee woul d recei ve under our forml a,
a net nmakewhol e amount woul d be determned by subtracti ng wages and
benefits actually paid to or on behal f of enpl oyees.

Based upon our experience in cal cul ati ng nakewhol e awar ds,

we nodi fied our nethod for cal cul ating the net nakewhol e

L V¢ found that the non-manufacturing sector, |ike agriculture,

pays | ower wages and tends to be characterized by | abor-intensive
rather than capital -intensive operations. (AdamDairy, supra,
4 ALRB No. 24 at p. 28.)
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due each enpl oyee in Robert H Hckam (1983) 9 ALRB No. 73. In H ckam

we assuned that nmandatory fringe benefit contributi onszl conprised 6.3
percent of the (total) nmakewhol e rate, and then reduced the nakewhol e
due the enpl oyees by that anount, rather than deducting the anount
actual ly paid by the enpl oyer. V¢ reasoned that 6.3 percent
represented the mandatory contributions as set forth in the 1974.
Bureau of Labor Satistics Report fromwhich the Board derived its
fringe benefit makewhole fornmula in AdamDairy; permtting a
respondent to be credited wth the ever increasing anount of nandatory
contributions it was paying would unfairly erode the nakewhol e anard
to the enpl oyees.

Qur Qder in 4 ALRB No. 39

At the tine we issued our Decision and Order requiring
Respondent J. R Norton to nake its enpl oyees whol e, we were aware
that the contracts relied upon to obtai n a basi c nakewhol e wage rate
in AdamDairy mght no | onger be representative of UFWcontracts.
Accordingly, we directed the Regional Orector to investigate and
determne a new basi c nakewhol e wage rate in this natter by surveying
nore recently-negotiated UFWcontracts. V& also instructed the
Regional Drector to calculate the value of fringe benefits in

accordance wth the AdamDairy fornul a descri bed above.

1 Mandat ory fringe benefits are contributions to those enpl oyee
benefit trust funds which the enployer is required, by state or
federal law to nake for the benefit of its enpl oyees. They include
Gontributions to Wrkers' Conpensation, Unenpl oynent Conpensation and
Social Security (Federal Insurance Gontributions Act (PICA).
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The Regional Drector first determned that Respondent's
operations were nost simlar to | ettuce-based vegetabl e i ndustry
conpani es, that is, conpani es which operate in two najor areas of the
state prinarily grow ng, harvesting or shipping iceberg | ettuce and
other assorted vegetables. He further found that over the course of
t he makewhol e period, there were between 30 and 35 col | ecti ve
bar gai ni ng agreenents between the Uhi on and such conpanies in the
geogr aphi ¢ areas i n whi ch Respondent operates. For the nost part,
these contracts had uniformwage rates. Qut of this total sanple, the
Regional Drector selected as nost "conparabl e or representative of
contracts whi ch the UPWwoul d have negoti ated w th Respondent, eight
contract which the UFWhad negotiated w th conpani es of varying si zes,
all of which grewor harvested lettuce in the Salinas and | nperi al
Valleys or in the B ythe area.

After review ng information concerni ng Respondent' s wage
rates, the Regional Drector determned that Respondent paid its
| ett uce harvest enpl oyees wages equi val ent to those they woul d have
recei ved under these contracts. Accordingly, the only nmakewhol e due
t hese enpl oyees woul d be an anount to conpensate themfor |oss of
fringe benefits. He also determned that because of the conplexity
and vol une of Respondent's records, it would be admnistratively
conveni ent and best serve the renedi al purposes of the Act in
providing an effective and tinely redress for enpl oyee | osses, to use
the Quarterly Reports of the Enpl oynent Devel opnent Departnent, rather
than Respondent’'s payrol| records, to cal cul ate the net nmakewhol e

awar d.
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The Regional Orector al so found that Respondent's
nonhar vest enpl oyees in Inperial and in Blythe were not paid the sane
rate they woul d have recei ved under URWcontracts in either area.
After review ng Respondent's payrol | records, he concluded that
calculation of a wage rate for each job classification woul d be so
bur densone and tine-consumng that, in order to determne the basic
nakewhol e wage rate for these enpl oyees, he averaged the hi ghest wage
paid to enpl oyees in all of the five standard nonharvest |abor
classifications contained in the UPWcontracts and arrived at a
singl e general nonharvest basi c nakewhol e wage rate. This average
nakewhol e wage woul d be suppl enented by the anmount necessary to
conpensat e t he nonharvest enpl oyees for | oss of fringe benefits
resulting fromthe absence of a contract.

The ALJ found each of the elenments of the Regional
Drector's proposed formul a reasonable. He also found that the
nakewhol e period ended on Decenber 28, 1979 because Respondent

commenced good faith bargai ning on that date. 8 He rejected

Respondent ' s al ternate nodel for nmakewhol e because the contracts upon

whi ch such nodel was based invol ved farmng operations in

8 The Lhion's first request to bargai n was nade on Qctober 4,
1977. Respondent first indicated its wllingness to bargain on
Decenber 28, 1979, although the parties did not actually neet until
February 6, 1980. There 1s no record evidence that the parties
reached i npasse or contract. S nce no party disputes that the
nakewhol e period extended at | east through Decenber 28, 1979, we find
It unnecessary to decide at this tinme whether it extended beyond t hat
date and will | eave that determnation, as well as the conputation of
any additional nmakewhol e award covering any period after Decenber 28,
1979, to future conpliance proceedings in this case.
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geogr aphi ¢ areas i n whi ch Respondent had no operations or covered
operations fundanental ly different fromthose of Respondent.

Respondent has sought review (1) of the ALJ's approval of
the Regional Orector's approach; and (2) of the ALJ's reliance upon
the Board's AdamDairy formula for conputing fringe benefits. The
Lhion, too, sought review of the Board' s fringe benefit formla.
Because of the general and continuing interest in the question of how
fringe benefits are to be cal cul ated i n nakewhol e awards, we solicited
briefing and arguments fromall interested parties on the suitability
of our AddamDairy formula for conputing fringe benefits.

Respondent ' s Request for Review

Respondent argues that the Admnistrative Law Judge erred on
a nunber of grounds in approving the contracts used by the Regi onal
Orector as conparable. Respondent’'s first ground of attack is that
the ALJ erred in relying upon the testi nony of UFWnegotiator Ann Smith
concerning the conparability of the contracts. Respondent objected at
the hearing to Smth's testinony on the ground that she | acked personal
know edge of the operations covered by the Lhion's contracts and that,
| acki ng such know edge, her testinony was based upon hear say.

The testinony of UPWnegotiator Ann Smth regarding the
vegetabl e i ndustry, the pattern of vegetabl e i ndustry negoti ati ons,
and the nature of the operations covered by contracts relied upon
by the Regional Drector was properly admtted and is rel evant.
The UFWwas a signatory to each of the contracts. In order to

negotiate them as Ann Smth
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testified, the Uiion would obtain infornmation fromeach of the

enpl oyers wth whomit was negotiating and froma ranch coomttee
conposed of enpl oyees of each of the enpl oyers. Based upon this
infornmation the Uhion would frane its denands and woul d neet what ever
countervai l i ng considerations mght be raised by the representatives
of whi chever enpl oyer wth whomit was then bargai ning. Qut of these
di scussi ons, the contracts energed.

Respondent ' s objections to Smth's testinmony concerning the
infornmation the Lhion relied upon in bargaining is msplaced. Qur
nakewhol e renedy i s desi gned to conpensat e Respondent' s enpl oyees for
any loss they may have suffered as a result of Respondent's refusal
to bargain in good faith by requiring Respondent to pay any enpl oyee
the difference, if any, between what he or she actual |y earned and
what he or she would likely have earned had Respondent bargai ned in
good faith with the certified bargai ning representative. (Kyutoku

Nursery, Inc. (1982) 8 ALRB No. 73; Robert H Hckam supra, 9 ALRB

No. 6.) The reference point for maki ng such a determnation is
contracts achi eved by the Uhion in bargai ning wth enpl oyers
simlarly situated.gl It is apparent fromthe face of the contracts
described by M. Smth and utilized by the Regional Drector that
they all cover lettuce growers wth operations in the sane areas as

Respondent. The contracts were in effect during the

L The Board does not require a detailed show ng of contract

conparability. It is generally sufficient for General Counsel to
present contracts negotiated by the sane uni on and covering
operations in at |east sone of the sane commodities and

(fn. 9 cont. on p. 11
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nakewhol e peri odgl and cover nonharvest as wel | as harvest operations.
M. Smth testified fromher own know edge as to the Lhion's strategy
In negotiating agreenents wth growers who farned such crops and
operated in such ar eas.ﬁl Respondent had the opportunity to show t hat
any of the operations of the enpl oyers who signed the contracts were
not sufficiently conparable to those of Respondent and that their

sel ection was arbitrary or unreasonabl e.

Respondent next argues that the contracts it presented are
nore appropriate for cal cul ati ng nakewhol e than those used by General
Qounsel . The contracts utilized by Respondent invol ve dissimlar
crops, cover farming operations in geographi c areas i n whi ch Respondent

had no farmng operations, or involve uni que

(fn. 9 cont.)

|l ocation(s) as that of the respondent and in effect duri ng the.
nakewhol e period. The finer points of conparability nay be raised by
Respondent or Charging Party, either of which is free to suggest the
use of contracts which it contends are nore appropriate. If a
respondent or charging party can show that General Counsel's nethod of
cal cul ating nmakewhol e is arbitrary, unreasonabl e or inconsistent wth
Board precedent or can present a nore appropriate nethod of

determni ng the anount due, the Board nay reject or nodify the
formula(s). (Robert H Hckam (1983) 9 ALRB Nb. 6.? Respondent
herein has not shown that the operations of the enpl oyers who si gned
the contracts used by General Counsel are not sufficiently conparabl e
to those of Respondent such that it would be arbitrary or unreasonabl e
for the Board to use themin conputing the nakewhol e award.

10/ Respondent al so argues that the conparabl e contracts do not

refl ect the correct tine period. General Gounsel's contracts were
each in effect during part of the nmakewhol e period. Gontracts need not
cover the entire nmakewhol e period in order to be rel evant to our
determnation of a basic wage rate.

1 M. Smth's testinony indicates that contracts wth such

uniform wage rates were achieved by the Uhion wth respect to
units of that description.
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fi nanci al / econom ¢ ci r cunst ances.gl V¢ have previously held that
such factors preclude contracts covering certain kinds of
oper ations frombei ng consi dered conparabl e. (See Kyutoku Nursery,

Inc., supra, 8 ALRB No. 73.)

Respondent next contends (1) that the wages of its
nonhar vest enpl oyeesE/ are conpetitive wth union wages in the area
and (2) that it has never set its B ythe area enpl oyees' wages based on
a union contract. Except to note that Respondent's first argunent is
sinply not supported by the evidence, we wll not deal wth it further.
Respondent ' s second argunent is premsed on the assunption that it
woul d not have reached an agreenent wth the UFWwhi ch covered its
nonhar vest enpl oyees. Once the Whion was certified as the collective
bargai ning representative, it was the UFWs duty to represent all of
Respondent' s agricul tural enpl oyees, including its nonharvest
enpl oyees, and to negotiate wth Respondent over their terns and
condi tions of enployrment. By refusing to bargain in good faith, as
required by the Act, Respondent has prevented the Lhi on from obtai ni ng
any benefits on behal f of its nonharvest enpl oyees and the burden of

any uncertainty as to what those benefits woul d

22 S nce we find the contracts General Gounsel introduced into

evi dence to be conparabl e and appropriate, and those introduced by
Respondent to be i nappropriate, we shall not require the UFWto gi ve
Respondent further infornation in this case. In future nakewhol e
conpl i ance cases (see discussions beginning at p. 19, infra), a
respondent will be entitled to receive information concerning the
duration, wage and fringe benefit portions of relevant contracts.

13/ As noted earlier, the Regional Drector determned Respondent

paid its harvest enpl oyees the same wages as those pai d under the
conpar abl e contracts.
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have been nust be borne by Respondent whose viol ation of the Act
created the uncertainty. (See Kyutoku Nursery, Inc., supra, 8 ALRB Nb.
73; Robert H Hckam supra, 9 ALRB No. 6.)

Respondent al so argues that the averaged wage rate used by
the Regional Orector's fornmula for nonharvest enpl oyees does not
refl ect the actual classifications and earnings of the individual
enpl oyees who work for it. However, we do not require exactitude in
our guest to nake enpl oyees whol e especially where, as here, the
mul titude of classifications and the nobility of nonharvest enpl oyees
nake the pursuit of exactitude prohibitively tine-consumng. W
require the fornmula to be reasonably cal culated to arrive at a cl ose
approxi mati on of the anount the enpl oyee(s) woul d have earned but for

the enployer's unfair labor practice(s). (See Kyutoku Nursery, Inc.,

supra, 8 ALRB No. 73, citing Butte Mew Farns v. Agricul tural Labor
Rel ations Board (1979) 95 Cal . App. 3d 961; National Labor Rel ations
Board v. Topping and Sons, Inc. (5th dr. 1966) 358 F.2d 94 [61 LRRM
2655]; 0. P. Mirphy Produce G., Inc. (1982) 8 ALRB Nb. 54.) This

Board has broad discretion in fashioning renedi es. Respondent nust
show that the renedy was designed to achi eve ends ot her than those
which can fairly be said to effectuate the policies of the Act. (Butte
View Farns v. Agricultural Labor Rel ations Board, supra, 95 Cal.App.3d
961 citing F breboard Paper Products Gorp. v. National Labor Rel ations
Board (1964) 379 U S 203 [57 LRRM 2609] and National Labor Rel ations
Board v. Seven-lp Bottling (. (1953) 344 U 'S 344 [31 LRRVI2237];
Abatti Farns, Inc. (1983) 9 ALRB Nb. 59.) The Regional Drector's

averaging formula is
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intended to be but an approxi mati on of the difference between what
Respondent ' s nonharvest agricul tural enpl oyees actual |y earned per
hour and what they woul d have earned per hour had Respondent bargai ned
in good faith wth the certified bargai ning representative of its

enpl oyees. This difference represents the hourly wage | oss each

enpl oyee sustained as a result of Respondent's refusal to bargain in
good faith. Ve affirmthe ALJ's finding that the formula utilized by
General Gounsel to conpute the nakewhol e wage for the nonharvest

enpl oyees i s reasonabl e.

Respondent further proposes that the nmakewhol e fornmul a be
based upon a subsequent|y negotiated col | ective bargai ni ng agreenent,
If and when one is entered into by Respondent and the col | ective
bargai ning representative. (V& note that no coll ective bargaini ng
agreenent has been reached as of the tine of this Decision.)
Respondent hypot hesi zes that, if no agreenent is reached subsequent
to the Board's Qder, then the Board shoul d consider the parties'
bar gai ni ng positions during negotiations in order to cal culate an
appropriate nakewhol e formula. Additionally, Respondent argues that
nmakewhol e shoul d not be awarded if, after a technical refusal to
bargai n, a respondent bargained in good faith and no agreenent was
reached. Respondent further argues that makewhol e shoul d be based on
out - of - pocket | osses suffered by each enpl oyee, since, otherw se, the
enpl oyees woul d receive a "w ndfall" by bei ng conpensated when no
out - of - pocket | oss had occurred.

V¢ find Respondent's proposal that we rely on a
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subsequent |y negotiated contract to be i nappropriate and unreasonabl e
as applied to this case. 14/ Wiere an enpl oyer, in bad faith, del ays
the commencenent of negotiations, it is likely that a union wll
suffer a significant |1oss of support, and thus be bargai ning froma
weakened position due to the |apse of tine between the union's
certification and the comencenent of good faith bargaining.
Additional |y, economc conditions nmay change, as well as any nunber of
other factors that affect the rel ative bargai ning positions of the
parties. Thus, a subsequent contract, if any, nmay result from

consi derations whi ch only cane about because of the enpl oyer's refusal
to bargain. V& do not feel it is appropriate to take into account a
variable which is attributable to the enpl oyer's unl awful act.
Mbreover, the practical effect of Respondent's argunent woul d require
us towait for an agreenent to be reached before we coul d ever

cal cul ate nmakewhol e. V¢ have a duty to renedy violations of the Act
which is not consistent wth such del ay.

V¢ al so reject Respondent's proposal that enpl oyees be
conpensat ed only for out-of -pocket | osses as an i nappropriate nanner
Inwhich to renedy a section 1153(e) refusal -to-bargain violation. As
we have often noted, enpl oyees | ose far nore than out - of - pocket
expenses as a result of an enployer's refusal to bargai n, nost
obvi ously, | oss of wage increases and | oss of benefit coverage. Wiile

the exact amount of damages is difficult

14 A though we reject Respondent's proposal as inappropriate in

this case, enpl oyers and col | ective bargai ni ng representatives who
have reached contracts may choose to settle outstandi ng nakewhol e
orders in this nmanner.
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to determne, it is Respondent's violation of section 1153(e) whi ch
created any uncertainty as to the anount owed enpl oyees, and
Respondent nust bear the risk of that uncertainty.

Fnally, we note that conparable contracts such as those
used herein are presuned to have been a result of good faith bargai ning
and are therefore a fair and equitabl e neasure of what the agricul tural
enpl oyees of a respondent woul d have earned if that respondent had
bar gai ned in good faith. 15/ Mndful of the | ack of cooperation between
Respondent and our Regional G fice regardi ng the nakewhol e
I nvestigation as well as the conplexity of Respondent's agricultural
operation and enpl oynent patterns, as evi denced by Board agent Roger
Smth's testinony, we nust also take into consideration the reality of
this agency's limted resources. Unhder these circunstances, and in
light of Respondent’'s failure to establish that the Regional Drector's
formula was inappropriate or arbitrary or to present a nore appropriate
formula, we find the Regional Drector's formula for the nmakewhol e wage

rates to be reasonabl e and appropri at e.

157 V¢ recogni ze that, until a collective bargai ning agreenent is

actual |y agreed upon by the parties, no one knows wth certai nty what
terns that agreenent wll contain. However, we knowwth certainty
that it was Respondent's unl awf ul conduct which precl uded t he
possibility of the parties reaching any such agreenent during the
nmakewhol e period. Afinding of arefusal or failure to bargain in
good faith in violation of section 1153(e) creates a presunption that
an enpl oyer's agricultural enpl oyees are owed sone anmount of

nakewhol e. (See Abatti Farns, Inc., supra, 9 ALRB No. 59; Nati onal
Labor Relations Board v. Mastro Plastics Gorporation (2d dr. 1965)
354. F.2d 170 [60 LRRM 2578].) Because the purpose of a nakewhol e
renedy is to conpensate agricultural enpl oyees for an enpl oyer's

unl awf ul conduct, we nust assune that an agreenent woul d have been
reached, absent such unlawful conduct. V¢ do not presune to know what
terns the parties woul d have actual | y agreed upon.
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Fringe Benefits

In briefs and oral argunent by the parties and amci curiae
regarding an appropriate fornula for fringe benefits, we received

unani hous opposition to AdamDbDairy's use of 22 percent to represent the

fringe benefit portion of nakewhole. The UFWargued that the figure
was too low agricultural enployers clained it was too high. Al
parties conceded that there were no available statistics for Galifornia
farml abor wages and fringe benefits.

As a prelimnary natter we note that our reasons for
adopting the AdamDairy fornula for fringe benefits are still valid and
appl i cabl e today. Any formul a which we adopt nust not only conpensate
the enpl oyees for their |osses but nust al so pronote the course of good
faith bargai ning and, as nuch as possible, avoid | engthy post-
deci si onal proceedi ngs.

In briefs and oral argunents, we found a consensus t hat
nmandatory fringe benefit contributions shoul d not be considered in the
nakewhol e formula. V& agree. Enployers are required to pay nmandat ory
fringe benefits by | aw and such benefits are therefore not affected by

the col |l ective bargai ning process. (Robert H Hckam supra, 9 ALRB

Nb. 6.) Thus, our nmakewhol e formula will not take nandatory fringe
benefit contributions into account.

Only Respondent argued that any formul a was inequitabl e and
insisted that all nakewhol e conputations for wages and fringe benefits
be based on actual out-of-pocket | osses to enpl oyees or on provisi ons

arrived at in subsequent contracts, if any,
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between the Lhion and Respondent. V¢ reject Respondent's
proposal s for the reasons previously stated.

V¢ al so reject the enpl oyer proposal to take into
consi deration the probability of the parties reaching an agreenent or
of the occurrence of an economc strike. Such an inquiry woul d be
specul ative at best and agricul tural enpl oyees shoul d not have their
nakewhol e awar ds di scount ed because of such inponderables. S nce it
was the unl awful action of their enpl oyers whi ch caused the
uncertainties, those responsible nust bear the risk of the
uncertainties they created. The proposal based upon a survey of both
uni on and nonuni on wages and fringe benefits in a particular conmodity
and geogr aphi c area woul d not reasonably and appropriatel y conpensate
workers for their | osses since nonunion wages and benefits do not
accurately reflect what workers woul d have recei ved i f an enpl oyer had
bargained in good faith wth the certified bargai ning representative.
The UFWs proposal that we utilize nore current statistics and studies
IS subject to nost of the sane criticisns |eveled at our AdamDairy
formula, i.e., it is based on nonagricultural statistics, and,
therefore, cannot accurately reflect the percentage of fringe benefits
recei ved by agricul tural enpl oyees.

The General (ounsel 's proposal of a periodic survey appears
to us essential to the future resol ution of nmakewhol e i ssues, and we
are presently seeking funding to conduct such a survey. However,
given this agency's limted resources, we cannot expect to conplete a
survey for utilization in cases which cone before us at this tine. W

are left wth the proposal that
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fringe benefits be cal cul ated on a case-by-case basis, just as the
nakewhol e wage i s cal cul ated, based on conparabl e contracts. V¢ have
determned that this procedure w |l adequately conpensate the enpl oyees
for their losses and wll promote the future course of good faith
bar gai ni ng.

Mich has changed in the six years since we adopted the Adam
Dai ry nakewhol e fornmula. The Adam Dairy wage-fringe benefit ratio was
an appropriate formula, given the facts of AdamDairy. However, as
nore of the Board's O ders nove toward the conpliance stage, we now
find that the 78-22 percent ratio is not the nost appropriate fornul a
inall cases. 16/

Aven the greater availability of conparabl e
agricultural collective bargai ning agreenents, L7/ we have decided to
nodify the AdamDairy makewhole fornmula. Rather than cal cul ate
fringe benefits froma standard wage-fringe benefit ratio, we shall
add to the makewhol e wage award the dollar val ue of fringe benefits
whi ch woul d have been avail abl e under conparabl e contracts. The val ue
of fringes actually paid by an enpl oyer during the nakewhol e peri od,
other than those nandatory contributions to such funds as Soci al
Security and unenpl oynent, shall continue to be deducted fromthe

total anount of makewhol e due.

16/ Ve wil not reject a bilateral settlenent, however, nerely

because it has been conputed according to the sinpler AdamDairy
f ormul a.
17/

— During oral argunent inthis matter, the UAWdiscl osed that it
was a party to approxi mately 175 contracts in effect at that tine.
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Henceforth, the fringe benefit portion of a makewhol e award
shal | be cal cul ated as foll ows: The conparabl e contracts used to
cal cul ate the basi c makewhol e wage shal | be surveyed to determne whi ch
benefits they provide whi ch shoul d be included i n the nakewhol e awar d.
The val ue of contract fringe benefits which are paid on an hourly
basis, e.g., nedical benefit plans, pension plans, and the Martin
Lut her King Fund, shall be conputed fromthe hours the enpl oyee worked
by mul tiplying the anount contributed per hour in the conparabl e
contracts by the nunber of hours worked. The val ue of vacation
benefits shall be cal culated by multiplying the nunber of weeks of
vacation provided for under the conparabl e contracts by the enpl oyees'
basi ¢ weekl y nmakewhol e wage. 18/ Each hol iday in the conparabl e
contracts shall represent 32 percent of an enpl oyee' s annual
ear ni ngsﬁl so that the 5 holidays in the instant conparabl e
cont r act SQ/ add 1.6 percent to each enpl oyee's gross nakewhol e
wage. 2 Rest periods shall be cal culated as a percentage of the gross

nakewhol e wage by determning the anount by whi ch the rest periods

18/ An individual shall be eligible for an anount equal to
vacation pay as determned fromthe conparabl e contracts if s/he has
wor ked the average mni numhours required by the conparabl e contracts
and has the requisite seniority.

19/ The .32 percent figure is based on a 312 work-day year,

assumng a 6-day work week throughout the year. (See Bruce Church
(1983) 9 ALRB No. 19.) (1 holiday * 312 work days = .325.)

20/ Hol i days include A tizens Participation Day (aka Rufino
Gontreras Day, a holiday often included in contracts negotiated by the
UFW  (See Jesus R Gonchol a (1980) 6 ALRB No. 16.)

21/ o

= The fact that not all enployees are eligible for every
hol i day i s counter-bal anced by the use of a full work year as the
basi s of the conputation.
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provi ded for by conparabl e contracts exceed the rest periods actual ly
provi ded for by the respondent during the nakewhol e period. For
exanpl e, if the respondent's practice was to provide rest periods of
ten mnutes for every four hours worked and the conparabl e contracts
provide for fifteen mnutes for every four hours, the five mnutes in
excess of the respondent’'s practice is equal to approxinmately 2
percent of an enpl oyee's hourly wage (5 mnutes 60 mnutes = 8. 3%and
8.3%+ 4 hours = 2.07%per hour). The nakewhol e renedy for overtine
shall be calculated in the followng nanner: Frst, we determne the
nunber of hours worked attributable to overtine. |f a respondent’s
records do not |lend thensel ves to a nore precise calculation, we shall
first cal cul ate the average nunber of hours worked per day by an

enpl oyee by dividing the nunber of hours worked per week by the nunber
of days worked in that week. If this average exceeds the nunber of
hours per day considered straight tinme under the contract(s), the
difference shall be multiplied by the overtine premum whether
expressed as a fixed dollar add-on or as tine and a haIf,Q/ to
determne the anount of overtine owng for each day worked in that

v\eek.él Additional entitlenent to

22 I'f the contract provides for tine and a half for overtine,
thle grloss nakewhol e wage shall of course be used to calculate this
mul tiplier.

23/ For exanpl e, under the Interharvest contract, a tractor

driver who worked overtine in 1977 woul d be entitled to a prenm um of
$.35 per hour for every hour worked over 8 hours per day. If he
worked 50 hours in a 4-day work week, he would be entitled to a
ﬁrem umof $6.30 for 18 hours of overtine worked in that week. (50
ours worked + 4 days worked = 12%hours per day worked;, 12% hours -
8 straight tine hours = 4%overtine hours per day;, 4%hours X $.35
per hour X 4 days = $6.30 for the week.)
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overtine or premumpay for Saturday, Sunday and night shift work
shoul d al so be proven if feasible, especially if Respondent seeks
credit for such voluntary benefits.  course any overtine actual ly
paid by a respondent under order of the Industrial V¢lfare Gonmm ssion,
or pursuant to a respondent’'s own policy, wll be credited agai nst the
gross nmakewhol e anmount .

There are al so certain types of fringe benefits which are
difficult to evaluate in nonetary terns, and which, nore inportantly,
are provided to enpl oyees as a necessary part of their enpl oynent, to
benefit the enpl oyer as nmuch as the enpl oyee. These benefits are not
given to enpl oyees as regul ar conpensation for their |abor, but are
necessary to attract workers or are gifts intended to boost noral e or
renard loyalty to the enpl oyer. Such benefits include, but are not
limted to, tools, protective clothing, housing such as | abor canps,
transportation to the work site, awards, etc. The val ue of such
benefits shall not be deducted froman enpl oyee' s nmakewhol e awar d,
since the benefit does not flowonly to the enpl oyee, but also to the
enpl oyer. V¢ affirmthe ALJ's finding that housing, awards dinners
and bus transportation Respondent nade avail abl e to enpl oyees shal |
not be deducted fromthe nakewhol e anard as vol untary fringe benefits
paid to an enpl oyee.

Respondent argued that the inclusion of fringe benefits as
part of the nmakewhol e award viol ates the preenption provision of the
Enpl oyee Retirenent Incone Security Act of 1974, 29 U S C section
1001, et seq. (ERSA. W disagree. Qur award of nmakewhol e i ncludes a

portion which represents the value of fringe
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benefits Respondent's enpl oyees woul d have recei ved had Respondent
bargai ned in good faith and does not deal wth any specific benefit
trust funds. The nonetary value is given directly to the worker as
conpensation rather than being placed (retroactively) into a specific
benefit trust fund. In deriving the value of fringe benefits from
conparabl e contracts, we do not' find that Respondent woul d have agreed
to contribute a specific anount to a specific benefit trust fund but
find that had Respondent bargained in good faith it woul d have reached
an agreenent wth the Uhion which woul d have had a fringe benefit
package val ued at the average val ue of fringe benefits found in the
conpar abl e contracts.

Any inpact our order in this proceeding mght have on
enpl oyee benefit plans woul d be so tenuous, renote or peri pheral
that a finding that the ALRA "relates to" the plan woul d be
unwarranted. (Shawv. Delta Air Lines, Inc. (1984)  US _ [103
SQG. 2890, 2901 n. 21] citing Arerican Tel ephone and Tel egraph Co.
v. Merry (2nd dr. 1979) 592 F.2d 118, 121.) See also the recent

deci sion of the Federal District Gourt for the Southern D strict of
Galifornia, finding such nakewhol e awards not preenpted by ER SA
(Martori Bros. Ostributors, et al. v. Afred Song, et al., Case
No. 83-1933-GM (S D Q. , June 25, 1984).)

The new formul a for cal cul ati ng nakewhol e fringe
benefits announced in this Decision shall be applied to all cases
whi ch have not yet gone to hearing before an ALJ. QG ven the anount of

tine and expense that has gone i nto nmakewhol e cases
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whi ch have al ready been decided by ALJs, we find it inprovident and
unnecessary to utilize additional |imted resources on those cases.
In those cases in which an admnistrative hearing has been hel d, but
in which an ALJ's Decision has not yet been transferred to the Board,
we shall leave to the discretion of the ALJ whether to reopen the
record and/ or order recal cul ation in accordance wth this Decision.
The limted retroactive application of this nakewhol e fringe benefit
formul a effectuates the policies of the Act w thout unduly burdeni ng
or del aying the admnistrative process and w thout unfair surprise to
parties who relied on our prior rules. (See In Re Marriage of Brown
(1976) 51 Cal.3d 838.)

Gonput ati on of Makewhol e Vége

The foll ow ng UFWcoal | ecti ve bargai ni ng agreenent s

were in effect during the period Gctober 4, 1977 to July 15, 1978

Enpl oyer Efective Date of ontract

I nt erharvest, Inc. 1/ 31/ 76

Vessey and Go., Inc. 4/ 16/ 77

Abatti Farns, Inc. 6/ 7/ 78 \dges retroactive

to 11/ 18/ 77

Lu-Ete Farns, Inc. 12/ 2/ 77

Mari o Sai khon, Inc. 2/9/ 78

G owers Exchange, Inc. 2/ 21/ 78

N sh Noroi an Farns 5/ 18/ 78

Each of the above contracts provided the fol |l ow ng wages for
nonhar vest enpl oyees begi nning on the effective date of the

contract or retroactively.
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5 Myj or Job dassifications Hourly Rate

Tractor Driver A 4. 375
Tractor Driver B 4. 265
Thin and Hoe 3.55
General Farm ng 3.55
Irrigator 3.60

The average nonharvest wage rate fromQct ober 4, 1977 to July 14,
1978 is therefore 19.34 + 5, or $3.87.

The fol l ow ng UFWcoal | ecti ve bargai ni ng agreenent s
were in effect during the period fromJuly 14, 1978 to
January 1979:

Enpl oyer Expiration Date
| nt er har vest, | nc. 1/ 15/ 79

Vessey and (., Inc. 1/15/ 79

Abatti Farns, |nc. 179

Lu-Ete Farns, Inc. 1/ 15/ 79

Mari o Sai khon, |nc. 1/ 15/ 79

G owers Exchange, Inc. 1/15/ 79

N sh Noroi an Farns 1/ 1/ 79

Each of the above contracts (wth the exception of

Interharvest, Inc.) provided the foll ow ng wages for nonharvest

enpl oyees fromJuly 15, 1978 until the expiration of the contract.2—4/
Job dassification Hourly Rate

Tractor Driver A 4. 525

Tractor Driver B 4. 415

Thin and Hoe 3.70

General Farmng 3.70

Irrigator 3.75

The Interharvest, Inc. contract provided the fol |l ow ng

wages fromJuly 15, 1978 until January 1, 1979.

24! The contracts were extended to January 15, 1979 by agreenent of

the parties.
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Job dassification Hourly Rate

Tractor Driver A 4.525
Tractor Driver B 4. 425
Thin and Hoe 3.70
General Farning 3.70
Irrigator 3.75

The average nonharvest wage rate fromJuly 15, 1978 to

January 15, 1979 is therefore 140.64 <35, or $4.02. 25/

V¢ nust assune that there were no conparabl e contracts in
exi stence for the period January 15, 1979 to Septenber 4, 1979, since
none was i ntroduced i nto evidence. |In conputing nakewhol e for the
period fromJanuary 15, 1979 to Septenber 4, 1979, we w Il consider
the | apsed contracts between the UFWand all of the above-naned
enpl oyers except N sh Noroi an, where the UFWwas decertified on
Decenber 28, 1978, because the terns of those contracts continued to
be in effect. S nce we have no basis for concluding that the failure
of Interharvest, Inc./ Sun Harvest, Inc. and the UFWto nake the
terns of the new agreenent entered into in Septenber 1979 retroactive
to January 15, 1979, was a result of bad faith bargai ning, we shall
conput e makewhol e based upon the terns of the expired contracts until

the new contract was signed.

251 4525 + 4.415 + 3.70 + 3.70 + 3.75 = $20.09, the sum of

t he wages of nonharvest enpl oyees in the above-nentioned si X
contracts.

4.525 + 4.425 + 3.70 + 3.70 + 3.75 = $20. 10, the sumof the wages of
nonhar vest enpl oyees in the Interharvest, Inc. contract.

20.09 X 6 contracts = 120.54 for 30 classifications
20.10 X 1 contract = 20.10 for 5 classifications
(120.54 + 20.10) + 35 classifications =

4.02/cl assification
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In reaching this concl usion, 26/ we are guided by the
principle that the terns of an expired col |l ective bargai ni ng agr eenent
remain in effect until notice and bargai ning occur to alter those
conditions. (Tex-Cal Land Managenent, Inc. (1982) 8 ALRB No. 85;
Peerl ess Roofing Qo., Ltd. (1980) 247 NLRB 500 [103 LRRM 1173]; The
Sacranento Union (1981) 258 NLRB 1074 [108 LRRM 1193].) Ve therefore

find it unnecessary to seek other |ess conparable contracts for
conputi ng makewhol e, for we view the above-nentioned contracts whi ch
expired in January 1979, and the failure to nake retroactive the terns
of the new Sun Harvest, Inc. contract which was executed i n Sept enber
1979 to be sufficient evidence of the UFWs bargai ni ng power during the
hiatus in the | ettuce-vegetabl e i ndustry contractual relations.
Therefore, the total hourly nakewhol e rate for the period January 15,
1979 to Septenber 4, 1979 is $4.02. (See p. 26, supra.)

n Septenber 21, 1979, Sun Harvest, Inc. (fornerly
Interharvest, Inc.) and the UFWexecuted a col | ective bargai ni ng

agreenent whi ch provided the fol |l ow ng nonharvest enpl oyee hourly

2o/ Menber Vél die disagrees wth the majority's use of the wage

rates in the lettuce industry contracts, which expired i n Decenber
1978 and January 1979, as conparabl e wages for the period between
January and Septenber 1979. S nce the Sun Harvest contract becane the
master contract for the lettuce i ndustry in Septenber 1979, Menber

Vel di e woul d use the Septenber 1979 Sun Harvest wage rates as

conpar abl e wages for the nakewhol e cal cul ations herein. However,
since approxi natel y ei ght nonths el apsed in which no |ettuce industry
contracts were in effect, he woul d reduce the Sun Harvest wage rates
by the average periodi c wage adjustment found in the Sun Harvest
contract and use that reduced rate as the conparabl e wage rate for the
peri od between January and Septenber 1979.
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rates effective Septenber 4, 1979: 27/

Job Qassification Hourly Rate
Tractor Driver A 6. 10
Tractor Driver B 6. 00
Thin and Hoe 5.00
General Farnming 5.00
Irrigator 5.10

The average nonharvest wage rate from Septenber 21, 1979 to
Decenber 28, 1979 is equal to $27.20 + 5, or $5. 44,
Respondent paid its nonharvest enpl oyees in Braw ey the

foll ow ng hourly wage rates:

dassification 7/ 15/ 78- 1/ 1/ 79-
10/ 4/ 77- 7/ 15/ 78~ 1/ 1/ 79 711/ 79
Tractor Driver A 3.90 4. 00 4. 50
Tractor Driver B 3.70 3.85 4.00
Thin and Hoe 3.00 3.25 3.25
General Farming 3.00 3.25 3.25
Irrigator 3.00 3.00 3.00
18.00 -r
Aver age 16.60 + 17.35 = Y
5=23232 5 = 3.47 5 = 3.60
Qassification 7/1/79 to 12/ 28/ 79
Tractor Driver A 4. 65
Tractor Driver B 4. 50
Thin and Hoe 3.95
General Farmng 3.95
Irrigator 3.30
Aver age 20.35 + 5 =4.07

Respondent paid its nonharvest enpl oyees in

Blythe the foll ow ng hourly wage rates.

2l Two ot her conparabl e contracts between the UFWand Admir al

Packi ng (signed on Decenber 19, 1979) and G owers Exchange (signed on
Decenber 26, 1979) provide the same wages and benefits as the Sun
Harvest contract.
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Qassification 10/ 4/ 77- 7/ 15/ 78- 7/ 1 79-

7/ 15/ 78 7/ 179 12/ 28/ 79
Tractor Driver A 3. 60 3.90 4. 25
Tractor Driver B 3.45 3.75 4. 15
Thin and Hoe 2.95 3.10 3.50
General Farm ng 2.95 3.10 3.50
Irrigator 2.95 3.00 3.25
Aver age 15.90 + 16.85 + 18. 65 =

5=31 5=3.37 5 =13.73

Gal cul ation of Goss and Net Makewhol e Anmount

The total hours each enpl oyee worked during the
correspondi ng periods shall be multiplied by the hourly nakewhol e
wage differential; this wll yield the gross nakewhol e wage due each
enpl oyee. Each enployee's total hours shall then be multiplied by
the total contract anount contributed on an hourly basis (e.g., RK
Juan de la Quz, MK and the total gross nakewhol e wage mul ti plied
by the appropriate holiday and rest period factors (see supra).
Qvertine and vacation as well as any mscel | aneous contract benefit
whi ch woul d actual | y have been pai d under the conparabl e contracts
and whi ch can feasibly be cal cul ated, shall be added to these two
figures. Fromthe resulting total (gross nmakewhol e) Respondent's
actual voluntary fringe benefit paynents shall be deducted for each
enpl oyee and the difference shall be the enpl oyee's net nmakewhol e.

In this case, Respondent enpl oyed nonharvest workers who
were paid on an hourly basis and | ettuce harvest enpl oyees who were
pai d piece rate. Respondent’'s |ettuce harvesters were pai d the wages
provided in the conparabl e contracts and thus are only entitled to
the value of the fringe benefits in the conparabl e contracts.

Respondent shal | provi de the Regi onal
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Drector wth the informati on necessary to determne the nunber of
hours each pi ece rate enpl oyee worked. The average hourly fringe
benefit (RFK, Juan de la Quz, MK wll then be multiplied by the
total hours worked; other fringe benefits (holidays, vacations, and
rest periods) wll be calculated fromthe enpl oyee's total piece rate
wages and any mscel | aneous benefits shall be included in the total.

Actual voluntary benefits paid if greater than benefits
ow ng under the conparabl e contracts, shall be credited agai nst
nakewhol e wages ow ng and vi ce versa.

CROER

This case is hereby renanded to an Admnistrative Law Judge,
and the Regional Drector is hereby ordered to prepare, wth all
del i berate speed, cal cul ations of the anounts of nakewhol e due to the
agricultural enpl oyees of Respondent who were enpl oyed during the
period Cctober 4, 1977 to Decenber 28, 1979. The af oresai d anounts
shal | be conputed in accordance with the formul as set forth inthis
Deci sion. Respondent shall nake available to Board agents any and all
payrol | records or other information necessary for the cal cul ati on of
t he nakewhol e awards. The General Counsel shall thereafter submt the
revised calculations to the other parties and an Admnistrative Law
Judge, who shall reopen the record and take evi dence on i ssues not
previously litigated, such as the accuracy of the cal cul ati ons,
whet her the makewhol e period continues after Decenber 28, 1979 and, if
so, howlong it continues and how nuch Respondent nust pay in

additional makewhol e. The Admnistrative Law Judge
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thereafter shall prepare and i ssue a Suppl enental Deci sion and
Recomrmended Q der .

Dated: Otober 5, 1984

JYRL JAMES MASSENCGALE, (hai r per son

JGN P. McCARTHY, Menber

JARE CARR LLQ  Menber
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MEMBERS WALD E AND HENNLNG  Goncurring and D ssenti ng:

V¢ disagree wth the majority's decision to "cost out" the
actual losses of fringe benefits of individual enployees under specific
provisions in the conparabl e contracts. Wiile we agree that a survey of
the wages and benefits paid to Galifornia agricultural labor is
necessary, we favor a survey which woul d result in reasonable, but easily
appl i ed general i zations as to specific crops in specific regions.

The najority's approach herein will clearly require a
substantial increase in the tine, energy and resources necessary to
cal cul ate the damages suffered by farmworkers in bargai ning cases and
wll create newissues for litigation. A a tine when efforts to obtain
conpliance with our orders are at a near standstill, we find it very
unw se to nake the process even nore conplicated and | engt hy.

In AdamDairy (1978) 4 ALRB No. 24, the Board rejected the

option of "costing out" and chose instead to exercise its
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authority to conpensate enpl oyees for | osses of wages "... so as to spur
the resunption of bargai ning and not becone a new neans to del ay the

bar gai ni ng process through | engthy conpl i ance proceedi ngs" (4 ALRB No. 24
at p. 9. The nmgority' s decision serves to further prolong the actual
recei pt of nakewhol e conpensation to agricultural workers by further

conpl i cati ng our nmakewhol e fornul a.

V¢ al so believe the najority goes too far towards witing a
specific contract between the parties. Despite their statenents to the
contrary, the majority decision, in fact, assunes that a | egal course of
bar gai ni ng conduct woul d have resulted in a contract between Respondent
and the UFWw th certain specific benefit itens wth specific val ues.
Such specific references to the benefit provisions in conparabl e
contracts, in our view do not adequately acknow edge the uni que needs
and priorities of the instant parties and wll tend to reduce the
parties' flexibility in future negotiations. Mreover, this approach
likely runs afoul of the preenption provision in the federal Enpl oyee
Retirenent | ncone Security Act (ERRSA of 1974 (29 U S C section
1132(e)) whi ch supercedes all state laws that "relate to" or create
pension plans. A though the makewhol e anard in the instant case woul d go
directly to the enpl oyee, the amount of damages is clearly "related to"
the enployer's contribution to a specific benefit plan and therefore nay
wel |l conflict wth controlling federal law In Martori Bros.
Dstributors, et al. v. Afred Song, et al., Case No. 83-1933-GM (S D
CGal. June 25, 1984), the court ruled that the Board s nakewhol e orders

based on the AdamDairy formula do not "relate to" ER SA-covered enpl oyee

benefit plans and are not preenpt ed.
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However, the court had earlier found that the "... ALRB has
scrupul ously refrai ned fromdeci di ng what particul ar benefit
plans, if any, woul d have been effectuated pursuant to good faith
bargai ni ng, and the Board has not inposed ... any specific ...
benefit program™

Fnally, we believe it is unw se to issue a new
nmakewhol e formula at this juncture because we currently have two
deci sions on review before the Gourts of Appeal in which the
appropriateness of the AddamDairy formula is an issue. (Kyutoku
Nursery, Inc. (1982) 8 ALRB No. 73 and Robert H H ckam(1983) 9
ALRB No. 6; suppl emented by Robert H H ckam (1984) 10 ALRB Nb.

2.) Qventhe possibility that a reviewng Gourt nay devi se yet
anot her formula for cal cul ati ng the nakewhol e renedy, we are
inclined to uphold the AddamDairy formula and, in the interim
generate the best statistical wage data we can.

The instant majority decisionis, at best, a stop gap
neasure that sacrifices sinplicity and speed. |f the AddamDairy
formula can be criticized for being inaccurate, it is a tenet of
| abor |aw that any uncertainty in the anount of actual |oss was
created by the enpl oyer who refused or failed to obey the | aw and
bargain in good faith, and it is the enpl oyer who nust bear the
result of the uncertainty. (See F breboard Paper Products Corp.
(1962) 138 NLRB 550 [51 LRRM 1101].) FEven the majority

acknow edges that exactitude is not required in our quest to nake

enpl oyees whole (at p. 8). Yet as the hairs are split finer and
finer in unend ng
LIy
LIy
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admni strative proceedings, only the farmworkers, the injured
parties herein wll continue to suffer the | osses.
Dated: Cctober 5, 1984

JEROME R WALD E Menber

PATR CK W HENNLNG  Menber
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CASE SUMVARY

J. R NIRTON GOWANY, |INC 10 ALRB N\b. 42
Case N\o. 77-CE 166- E
4 ALRB Nb. 39
6 ALRB \b. 26

AL INNERMEEQ S ON

Pursuant to the Regional Drector's proposal, approved by the Board,
the conpliance proceedings in this case were bifurcated, and this
first stage was to determne the | ength of the makewhol e period and

t he reasonabl eness of the proposed makewhol e fornul as. The ALJ found
that the nakewhol e period extended from Cctober 4, 1977 to Decenber
28, 1979. The ALJ also found that the | ettuce-based vegetabl e
contracts General Gounsel presented were conparabl e for the purpose of
conput i ng nakewhol e, and that the contracts Respondent introduced into
evi dence were not conparabl e because they either covered farmng
operations in geographic areas i n whi ch Respondent has no operations
or involved crops dissimlar to Respondent’s.

There was no di spute that Respondent paid the |ettuce harvest

enpl oyees the prevailing union rates of pay during the entire
nakewhol e period. The ALJ found that General Counsel's proposed

aver agi ng nakewhol e formul a to conpute the nakewhol e anounts of the
nonhar vest enpl oyees was reasonabl e and equi tabl e, under the facts in
this case. The Board's Decision in AdamDairy dba Rancho Dos R os
§1_978) 4 ALRB No. 39 (AdamDairy) nandated the use of the Adam Dair
ringe benefit formula and the ALJ found that formula to be reasonabl e
and proper. The ALJ found that certain benefits such as housi ng,
transportation to work and award dinners actual |y provided by
Respondent shoul d not of fset Respondent's nmakewhol e |iability.

BOARD INTER MDEQ S ON

The Board granted, in part, Respondent's Request for Review of the
ALJ's Decision in order to decide the appropriate nmakewhol e

formul a(s). Because of the general interest regardi ng makewhol e, the
Board hel d oral argunents and recei ved argunents fromi nt erest ed
parties inwiting and orally. Interested parties were requested to
brief the issue of an appropriate formula for the cal cul ati on of
fringe benefits in a nmakewhol e award.

The Board reaffirmed its finding in AdamDairy, supra,

4 ARB No. 24 that the loss of pay as a result of an enployer's
refusal to bargain in good faith I ncludes wages paid directly

to enpl oyees and all other benefits capabl e of nonetary

cal cul ation which flowto the enpl oyee by virtue of the enpl oynent
rel ati onshi p.

TEHETEETTETTT T

TEHETEETTETTT T
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The Board affirned the ALJ's finding that the contracts General
QGounsel used to determne the nakewhol e wage rate(s) were

conpar abl e contracts and the contracts Respondent introduced were
not conpar abl e.

The Board affirned the ALJ's finding that the averagi ng fornul a General
Gounsel utilized to conpute the nmakewhol e wage for the nonharvest

enpl oyees i s reasonabl e. The Board has broad di scretion in fashi oning
renedi es, and does not require exactitude in its quest to nake

enpl oyees whol e, but requires the fornmul a be reasonably cal cul ated to
arrive at a close approxination of the anount the enpl oyee(s) woul d
have earned but for the enployer's bad faith bargaining. General
Qounsel 's averaging formula is intended to be an approxi mati on of the
di fference between what Respondent's nonharvest agricul tural enpl oyees
actual |y earned per hour and what they woul d have earned per hour but
for Respondents bad faith bargaini ng.

At oral argument and in briefs submtted to the Board, Interested
parties presented alternate nakewhol e formulas. Qe proposal was based
on a survey of union and nonuni on wages and fringe benefits for

commodi ty groups in specific geographic areas; another woul d take into
account the statistical probability that the union and enpl oyer woul d
have reached an agreenent and the statistical probability of an
economc strike. Respondent argued that nakewhol e shoul d be based on
out - of - pocket | osses suffered by each enpl oyee. Respondent al so
proposed a formul a based on any subsequent contract reached by the
parties and argued that, if no contract were reached after a techni cal
refusal to bargain, no rmakewhol e shoul d be awarded. The Board rejected
t hese proposed forml as.

The Board affirned the use of conparable contracts to determne the
nakewhol e wage rate as appropriate and reasonabl e.  Conpar abl e _
contracts are the result of good faith bargaining and therefore a fair
and equitabl e neasure of what a respondent’s agricul tural enpl oyees
woul d have earned but for the respondent’s bad faith bargai ni ng.

Any nakewhol e forml a which the Board adopts nust not only conpensate

t he errBI oyees for their |osses but nust al so pronote the course of good
faith bargai ning and avoi d | engt hy post -deci si onal proceedings. Al of
the parties who argued before the Board opposed the AdamDairy 22
percent fringe benefit rate, arguing that 1t does not accurately
reflect the anount of fringe benefits paid to Galifornia agricultural
enpl oyees covered by col | ective bargai ning agreenents. The Uhited Farm
Vorkers of Arerica, AFL-AQ argued that the AddamDairy fringe benefit
percent age was too | ow while enpl oyer representatives argued that it
was too high.

10 ALRB No. 42 37.



Al parties agreed, and the Board found, that, because nmandatory fringe
benefits are required by |aw and not affected by the coll ective

bar gai ni ng process, they shall not be considered i n any Board nakewhol e
formul a.

The Board adopted a new nakewhol e fornul a for the conputati on of the
val ue of voluntary fringe benefits. This formula relies upon the
benefits provided in the sane conparabl e contracts used to cal cul ate
t he nakewhol e wage rate, and does not utilize a wage-fringe benefit
ratio, as did AddamDairy. The nonetary val ue of voluntary fringe
benefits actual ly paid by Respondent to an enpl oyee shal | be deduct ed
fromthe gross nakewhol e anount due to that enpl oyee. Benefits not
given to enpl oyees as regular conpensation for their |abor, but
necessary to attract workers or as gifts intended to boost noral e or
renard loyalty to the enpl oyer, shall not be deducted fromthe
nakewhol e award. Such benefits include protective clothing, |abor canp
housi ng, tools, transportation to the work site and awards.

The Board gave the newformula limted retroactivity. The formil a
shall apply to cases in which no admnistrative hearing has been hel d.
Cases in which an admni strative hearing has been held, but an ALJ's
deci sion has not yet been transferred to the Board, shall be left to
the ALJ's discretion to decide whether to reopen the record and/ or
order recalculation in accordance wth this Decision. The new formil a
shall not apply to those cases that have been decided by an ALJ and in
whi ch t he nakewhol e anount owed has al ready been cal cul at ed.

In this case the wage rates and fringe benefits in the conparabl e
contracts were virtually identical, due to the existence of a vegetabl e
I ndustry naster agreenent. The nonharvest nakewhol e wage rate and
fringe benefit rates were cal cul ated based on the conparabl e contracts
for the period Ctober 4, 1977 to January 15, 1979. For the period
January 16, 1979 to Septenber 4, 1979, the terns of the expired _
contracts of several enE! oyers, including the respondent enpl oyers in
the vacated Admral Packing case (1981?1 7 ALRB No. 43, were used to
conput e the nakewhol e rates. Because the terns of the expired contracts
renai ned in effect and there were no other conparabl e contracts, the
Board found that terns of these two expired contracts were appropriate
for purposes of conputing nakewhol e during this period. The terns of
the Sun Harvest contract signed on Septenber 21, 1979, which provided
for a wage increase effective Septenber 4, 1979, were used to cal cul ate
t he makewhol e wage and fringe benefit rates for the peri od Septenber 4,
1979 to Decenber 28, 1979.

MEMBERS WALD E AND HENN NG GONOURRENCE DI SSENT

Menbers Vel die and Henni ng di ssent fromthe majority' s decision to
award sone fringe benefits on the basis of eligibility of individual
enpl oyees, finding that such a nethod wll create new issues for
litigation, wll require a substantial increase

10 ALRB No. 42 38.



inthe tine, energy and resources necessary to cal cul ate nakewhol e and
wll further delay actual receipt of nakewhol e conr)ensati on by the
victins of bad faith bargai ning. Mreover they believe the na orit%'s
approach goes too far towards witing a specific contract between the
parties and may run afoul of the preenption provision in the Federal
Enpl oynent Retirenent | ncome Security Act (EF%ISA?1 of 1974 (29 US C
section 1132(e)) which preenpts all state laws that "relate to" or
create pension plans. Fnally, given the possibility that one of the
Gourts of Appeal s presently reviewng the AddamDairy fornmul a nay devi se
yet another formula for cal cul ati ng nakewhol e, they are inclined to
uphol d Adam Dai ry pendi ng the court's decision, while gathering
statistical data to be used in a new formil a.

Menber Vel di e al so dissents fromthe majority's use of expired
contracts to conpute nmakewhol e for the period January to Sept enber
1979. Menber Vél die woul d apply the wage rates and fringe benefits of
t he subsequent Sun Harvest contract signed in Septenber 1979, since
that contract becanme the naster contract for the |l ettuce industry.
However, he woul d reduce the makewhol e wage rates and fringe benefits
by the average periodi c wage adjustnent found i n the Sun Harvest
contract for the period January to Septenber 1979 when there were no
conpar abl e contracts in exi stence.

* * %

This Case Summary is furnished for information only and is not an
official statenent of the case, or of the ALRB

* * %
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RECEvED

In Re the Matter of:

J. R NIRTON GOWPANY, |INC,
Case No. 77-CE 166-E
4 ALRB Nb. 39

Respondent , (6 ALRB No. 26)
and
WN TED FARM WIRKERS (F AMER CA
AFL-AQ

Charging Party.

E N N N N N N e e e e i

DEQ S ON
STEVE A SLATKON Administrative Law G ficer:

This case was heard by ne on February 23 and 24 in
Salinas and on March 1, 2, 3, 15, 16, 17.

This hearing is part of the enforcenment action in the
underlying Norton case, 4 ALRB No. 39, which on renmand fromthe
CGalifornia Suprene Gourt (J. R Norton Go. v. ALRB (1979) 26 Cal.
3d 1) was again heard and deci ded by the Board, 6 ALRB No. 26.
The Board agai n concl uded that the inposition of the nmake whol e
renedy was warranted in this case. The Board reinstated its
original nake whole order to wt:

"(b) Make its agricultural enpl oyees whol e

for all |osses of pay and ot her economc benefits



sustai ned by themas the result of Respondent's refusal to
bargain fromthe date of the UPAN/s request for bargaining to
the date on whi ch Respondent commences to bargain
collectively in good faith and thereafter bargains to a
contract or a bona fide inpasse.

(c) Preserve, and upon request, nake available to the
Board or its agents, for examnation and copyi ng, all
records rel evant and necessary to a determnation of the

anounts due its enpl oyees under the terns of this Qder."

Fol I owi ng nonths of effort by the staff to gather the
necessary data to propose a nake whol e anard, the Regi onal
Drector of the Board's H Gentro office issued a "Partial Back
Pay Specification and Notice of Hearing" (General (ounsel Exhi bit
1-Q. This was anended on January 29, 1982 (General Qounsel
Exhibit 1-G. Those pleadings fromthe General Gounsel proposed
a two stage hearing process. At this first hearing the | ength of
the nmake whol e period wll be determned and the reasonabl eness
of the nethod of cal cul ati ng the nake whol e anward woul d be
litigated.

The Respondent noved to dismss this specification. | denied
this notion. The Respondent sought review by the Board. The
Board upheld ny ruling on February 25, 1982, but characterized

General ounsel 's pleadings as "a brief state-



nment of the natters in controversy", pursuant to 8 Cal. Admn.
(ode §20290 (c).

The General (ounsel, Respondent, and Intervenor were
represented at the hearing and were given a full opportunity to
participate in the proceedi ngs. The General (ounsel and
Respondent filed briefs after the close of the hearing.

Based on the entire record, including ny observations of the
deneanor of the w tnesses, and after consideration of all the
witten and oral testinony, the argunents and briefs submtted by
the General (ounsel and by Respondent, | nake the fol | ow ng

findi ngs:

FACTS

. ATTEMPTS AT GOMPLI ANCE PR R TO DECEMBER 16, 1981

In March of 1981, Respondent's efforts at judicial review of
the Board' s decision ended. M. Roger Smth, the field exam ner
for the Board in charge of conpliance, testified at length at the
hearing as to his efforts to gather the necessary facts and data
to enforce the Board s nmake whole order. Hs efforts conti nued
for seven nonths and i ncl uded nunerous tel ephone calls to
Respondent' s representatives, as well as witten requests (RT.
Vol. 111, pp. 11-36, General Counsel Exhibits 17-24) .

The first substantive response to M. Smth's efforts was on
Sept enber 25, 1981, when sone of the raw payrol | data arrived in
Respondent's Salinas office. M. Smth had



attenpted to get Respondent to cooperate by providi ng summary
information and this had been promsed (RT. Vol. Il p. 32).

I nstead, Respondent sent the raw payrol|l data. M. Smth

I medi atel y began to examne this rawdata and realized that the
sheer volune of the infornation he woul d need woul d nake the task
i npossible. He tried summarizing the information hinself and then
reguest ed perm ssion to photocopy the data the conpany had nade
available. This request was denied and M. Smth hand copi ed the
information for 18 to 20 days, wth three other Board agents
assisting for a fewdays. Wen it becane clear to M. Smth that
it would take an inordinate anount of tine to hand copy all the

i nformation he woul d need to frane a proposed nake whol e
specification, he termnated the task and these proceedi ngs were

commenced.

1. GENERAL GONSHS' S PROPCEED MAKE WHOLE FCRMULA

The General Gounsel is proposing the foll owng formul as be
used to determne the nake whol e award for the enpl oyees of
Respondent .

A LETTUCE HARVEST BEMPLOYEES

The Regional Orector has determned that Respondent
paid its enployees in the |l ettuce harvest classification the
prevai ling union rates of pay for the entire nake whol e peri od.
The gross quarterly pay for enpl oyees wll be used instead of the
rates of pay. The AdamDairy fringe benefit rate wll be used,

and wll be determned by dividing the



gross quarterly pay for each enpl oyee by .78. The nake whol e anmount
due each enpl oyee w Il be found by subtracti ng each enpl oyee' s
actual gross pay in the nmake whol e period fromthe AdamDairy fringe
benefit figure for the sane period. Then, actual nonies spent by
the Respondent for enpl oyee fringe benefits woul d be deducted from
the gross nake-whol e anount to obtain the net nmake whol e anount due
each enpl oyee.

B. OHER THAN LETTUCE HARVEST BMPLOYEES

The General Gounsel is proposing the foll ow ng forml a
to cal cul ate the nmake whol e award for Respondent's non- harvest
enpl oyees.

The wage rates for the five major job classifications from
"relevant” UFWcol |l ective bargai ning agreenents w |l be extracted.
The job classifications actual |y used by Respondent wll be
generalized to correspond to the five job classifications in the UFW
contracts. Because Respondent paid its enpl oyees slightly different
wage rates in the Inperial Valley and B ythe areas, Respondent's
wage rates for these two areas wll be cal cul ated separately.

The wage rates for the five nmajor job classifications in
the UFWcontracts wll then be averaged, obtaining an average
nake whol e hourly wage rate. This rate wll then be divided by
.78 to obtain the AdamDairy nmake whol e rate.

The wage rates for the correspondi ng job classifications of
Respondent in the Inperial Valley and in the Blythe area wll then

be aver aged.



This average hourly Norton rate will then be subtracted from
the AdamDairy nake whol e rate to determne the hourly nake whol e
anount due each enpl oyee. This amount wll then be multiplied by
the nunber of hours worked by each enpl oyee in each nonth of the
nake whol e period. The fringe benefits paid by Respondent wil |
t hen be deduct ed.

1. MXE WLE PER D

Fol I owi ng certification of the UFWas the col | ective
bar gai ni ng representative of Respondent's agricultural enpl oyees
(J. R Norton . (1977) 3 ALRB No. 66), the president of the URW

Gesar Chavez, nade a formal witten request to Respondent to begin
negoti ations dated ctober 4, 1977 (General Qounsel Exhibit 12).
Respondent refused to bargain and chal | enged t he
certification (Gneral Gounsel BExhibit 13). O June 22, 1978, the
ALRB issued a decision finding that Respondent had vi ol at ed
Section 1153 (e) of the ALRA by refusing to bargain with the
union. (J. R Norton (. (1978) 4 ALRB 39.) Respondent chal | enged

that decision in the Galifornia Suprene Gourt and on Decenber 12,
1979, the court uphel d the Board s decision as to certification,
J. R Norton . v. ALRB (1979) 26 CGal. 3d 1. The uni on

representative, M. Ann Smith, again nade a bargai ni ng request
dat ed Decenber 19, 1979 (General Gounsel Exhibit 15).
Respondent's attorney, M. Soll, responded by letter dated
Decenber 28, 1979, stating he



woul d be Respondent's negotiator and requested of Ms. Smth
suitabl e bargai ning dates. Bargaining did coomence wth the
first neeting between the parties on February 6, 1980.

The nake whol e order in the Board s decisioninJ. R Norton

G. (1978) 4 ALRB No. 39 orders Respondent to nake its enpl oyees

whol e, "fromthe date of the UPW's request for bargaining to the
date on whi ch Respondent commences to bargain collectively in
good faith and thereafter bargains to a contract or a bona fide
| npasse. "

The WFWs letter of Qctober 4, 1977, neets the first
criteria of the Board's order and | find that the nake whol e
peri od cormences on (ctober 4, 1977.

A though no evi dence was presented at the hearing that
Respondent and the UFWhad bargai ned to a contract or a bona fide
inpasse, | find that the date of Decenber 28, 1979, represents
the commencenent of collective bargaining and therefore is the
termnation date of the nake whol e peri od.

In addition, it shoul d be noted that throughout the hearing
and in the parties' briefs, these dates were constantly used.

The Respondent vigorously pursued his | egal and factual defenses
inthis case, but did agree that if a nake whol e period was to be
establ i shed, it should termnate on Decenber 28, 1979. (RT.

Vol. Il, p. 67, Vol. Ill, p. 57

The date of Decenber 28, 1979, is the date that
Respondent expressed its intent to bargain and better reflects

the neaning of the Board s statenment in Norton,



supra., that the period should run "...to the date on which

Respondent commences to bargain.. .. S nce no evi dence was
presented at the hearing of a contract or a bona fide inpasse, it
is the only date possible to termnate the nake whol e period and

proceed wth the next step in this case--the nmake whol e forml a.

V.  MTHD G- GOMPUTI NG THE . MAKE WHOLE AWARD FCR LETTUCE
HARVEST EMPLOYEES

It was undisputed in the hearing that Respondent paidits
| ettuce harvest enpl oyees the wage rate prevailing at conparabl e
enpl oyers under union contract during the nake whol e peri od.

The nethod of conputing the actual earnings of these
enpl oyees proposed by the General Gounsel is to use the quarterly
wage reports submtted by Respondent to the Enpl oynent Devel opnent
Departnent of the Sate of Galifornia (O&3 Form). M. Smth
testified that these forns contain the gross wages earned during a
cal endar quarter.

M. Smth testified extensively on the difficulty of using
the Respondent's weekly payrol | sheets to conpute the actual
earni ngs of each enpl oyee, rather than the proposed quarterly
reports. Hs examnation of those records reveal ed that there
were 200 to 250 job slots, and that 600 to 700 enpl oyees filled
those job slots every nonth. He estinmated, fromhis revi ew of

Respondent' s records, that there were



possibly 2,000 to 2,500 | ettuce harvest enpl oyees for whoma
nake whol e anard had to be conput ed.

The conpany' s records were kept by crews rather than by
I ndi vi dual enpl oyees, and M. Smth found that nany enpl oyees
woul d appear in one crew, and wthin the same week appear in
another crew, wth a different job classification and different
earnings. There was not one singl e conputation which woul d show
the enpl oyee's earnings for that week. He stated that in order
to get an accurate earnings figure for one enpl oyee, he woul d
have to fol | ow each enpl oyee for each week, in all the crews
that the conpany had, in order to determne what the enpl oyee
earned during the rel evant week.

M. Smth testified that once he obtai ned the gross
earnings for each enpl oyee fromthe quarterly reports (DE 3
Forns), he would apply the AdamDairy .78 fornula to actual
earnings to arrive at the nake whol e anard for each quarter.
After determning the enpl oyee's quarterly nmake whol e award, he
woul d deduct the enpl oyee's wages and fringe benefits actual ly

paid by Respondent fromthat amount for each quarter.

V.  METHID GF GOWPUTI NG MAKE WHOLE AWARD FCR NON HARVEST
BMPLOYEES

To support the reasonabl eness of the proposed nake whol e
formul a for Respondent’s non-harvest enpl oyees, the General

Gounsel present ed extensive evidence on the nature



of Respondent’'s grow ng operation, and the relationship of this
operation to veget abl e conpani es under the UFWcontracts to be
used in the formula. Respondent’'s evidence disputed the
general i zations inherent in the General (ounsel 's proposed
formul a.

1. RESPONDENT' S FARM NG GPERATI ON

Respondent rmaintains a large farmng operation in the

Salinas Valley, Inperial Valley and B ythe areas.

Lettuce represents a large portion of Respondent's
operation, producing between 2 3/4 and 3 /4 mllion boxes of
| ettuce annual ly. The lettuce operation begins in the B ythe
area around the mdd e of Novenber and runs until md- or late
Decenber; it then noves to the Inperial Valley in | ate Decenber
or early January and runs until early March; the operation
returns to the B ythe area for the spring harvest throughout
March. FromApril 15 to QGctober 1, the lettuce operation is in
the Salinas Valley. In Qctober and Novenber the operation is in
New Mexi co and Arizona. The conpany's equi pnent, trucks, harvest
supervi sors and ground crew workers fol l owthis harvest.

Respondent, inits Inperial Valley operation, also grew flat
crops such as cotton, alfalfa and wheat. In the Bl ythe area,
Respondent nai ntained a citrus operation as well as flat crops
Respondent did not harvest these flat crops

Inits B ythe operation, Respondent enpl oyed about 15

year -round workers and when necessary, a thin and hoe

-10-



crew of about 40 workers. In the Hythe area, Respondent

enpl oyed about 75 non-harvest workers and a thin and hoe crew of
about 25 workers when necessary. The operation in the B ythe
area is both varied and extensive, wth nuch of the operation in

year-round flat and citrus crops.

2.  CGOMPARABLE UPW QONTRACTS
As stated above, the General Gounsel's proposed
formula for non-harvest enpl oyees includes the averagi ng of
wage rates in "rel evant” union contracts.

M. Smth concluded that Respondent was simlar inits
operation to | ettuce based vegetabl e i ndustry conpani es and he used
contracts fromthose conpanies for the relevant tine period in the
formula. He did not use contracts of enployers in other industries
such as flower, grape, tomatoe, or citrus industries.

During the period from1977 to 1979, there were between 30 and
35 col | ective bargai ni ng agreenents between the UFWand veget abl e
i ndustry conpani es in the geographi c areas of Salinas, Inperial and
B yt he areas where Respondent had operations. Using a vegetable
industry nmaster agreenent, uniformwage rates had been establ i shed
inall these contracts. S nce the wage rates in all contracts were
the sane, M. Smth only used those contracts which were wth
conpani es whi ch he concl uded were nost simlar to Respondent's in
the type of operation as well as their geographical |ocations.
Utinately, M. Smth used the contracts wth eight conpanies in
t he

-11-



proposed formula. These ei ght contracts were introduced into
evidence in the Hearing (General Gounsel Exhibits 2-11). The ei ght
conpani es whose contracts are to be used are: Abatti Farns, Inc.,
and Abatti Produce, Inc., MVessey and Gonpany, Inc., Mrio Sai khon,
Inc., Lu-ette Farns, Gowers Exchange, Inc., Interharvest, Inc.,
Admral Packing, Hsh Noroi an Farns.

Al of these conpanies had contracts whi ch covered all or
part of the make whol e period. The naster agreenent controlled
the wage rates for these conpanies. Al these conpanies grew
and/ or harvested lettuce in the Salinas Valley, Inperial Valley
and/or Bythe area. Mny of these conpani es al so had ot her
farmng operations in the Inperial Valley, as does Respondent.

The N sh Noroi an Conpany operated exclusively in the B ythe area,
growing lettuce and flat crops. The nunber of enpl oyees and crews
of these conpani es ranged fromsomewhat snall er than Respondent to
the sane size or |arger.

Respondent al so put into evidence various URWcontracts.
These contracts for the nost part covered farmng operations in
geogr aphi ¢ areas i n whi ch Respondent has no operation and i nvol ved
crops dissimlar to Respondent’s.

To rebut the use of the N sh Noroian contract in the B ythe
area, Respondent introduced into evidence the contract between the
UFWand CAL-PAC dtrus (Respondent Exhibit 4). This conpany
farned 2,500 acres of citrus in the B ythe area (Respondent had

about 300 acres of citrus in the Bythe area),
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Respondent al so i ntroduced i nto evidence four contracts wth
growers in the Ventura area (Respondent Exhibits 11-15). Those
conpanies grew a variety of crops but not flat crops or iceberg
lettuce. M. Roy, the attorney for the Ventura Gounty G owers
Association, testified that enployers in the Ventura area
traditional ly recei ve wage concessi ons from the URWbecause of a
hi gh unenpl oynent rate. These contracts were not under the naster
agr eenent .

In addi tion, Respondent introduced into evi dence the contract
of the San D ego Gounty conpany, Eggert Chio, grow ng tonatoes and
cel ery; the Del ano area conpany, Mlica Farns, nainly cotton, grain
and w ne grapes; and Klein Ranch in the Tracy area, grow ng nai nly

alfalfa, asparagus and tonat oes.

M. WAE RATES AND J@B AASS H CATI ONS

The contracts used by the General Gounsel in the proposed
formula contain five job classifications which were used in the
conputations: Tractor Driver A- Tractor Driver B, Irrigator, Thin
and Hoe, and General Labor. Each of these classifications has a
correspondi ng wage rate.

M. Smth, in his examnation of the Respondent’'s payroll
records, found approximately 20 different job classifications. He
then grouped these various classifications into the five categories
contained in the UAWcontracts. M. Smth then found the hi ghest

wage rate pai d by Respondent in each
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of the five categories and testified that that rate was used in
t he proposed forml a.

Separat e averaged wage rates wll be used for the B ythe and
Inperial Valley areas. These were not grouped together in the
proposed formul a, because it was clear from Respondent's records
that the wage rates for the various job classifications were
different.

M. FRNE BENEH TS TO BE DEDUCTED FROM THE MAKE WHOLE
AMRD

The proposed formula w Il include the deduction fromthe
gross nmake whol e amount of those fringe benefits whi ch Respondent
has actual |y paid to its enpl oyee during the nmake whol e peri od.

The parties stipulated that health i nsurance, retirenent,
vacation pay, Christnas and hol iday pay, Social Security, WWrkers
Gonpensat i on, unenpl oynent insurance, are all to be deducted from
the make whol e award. The Respondent al so agreed that he woul d
provi de the necessary figures to the General (ounsel so that the
actual dol lar amounts of those fringe benefits coul d be deduct ed.
Respondent agreed to provide this infornation "for the purposes of
preparing the specification” (RT. Vol. MI, p. 100).

Respondent al so of fered testi nony of non-nonetary fringe
benefits including bus transportation, |abor canp housi ng, and
awards dinners and pins. No evidence was introduced on the val ue

of these benefits. The bus transportation was
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available to al | enpl oyees, but no records were kept as to which
enpl oyees utilized the transportation. The same was true for the
housing; it was nade available to al|l enpl oyees but no records
were kept as to whi ch enpl oyees used the facilities. The housing
was the typical |abor canp type consisting of barracks, wth the
wor kers cooki ng for thensel ves. Sone enpl oyees recei ved a
Christmas turkey and a Christnas bonus, but no dollar val ue of

these benefits was present ed.

FI NDINGS AND GONCLUSI ONS

. NATURE GF HEAR NG

Pursuant to 8 Gal. Adm Gode §20290, the only regul ation

governing this proceeding, a hearing is required when the General
Qounsel finds a controversy exists. The parties herein not only
cannot agree on the anount owed, they cannot even agree on the
net hod of cal culation or on the nmeans of conpiling the necessary
facts to conpute the dollar anmounts owed.

The drafters of this regulation w sely anticipated the types
of problens this case presents in conputing a nake whol e award
when they authorized the initiation of a hearing based on a
statenent of the nmatters in controversy. The Board has al ready
ruled that this hearing is authorized pursuant to that section
(interimruling February 25, 1982).
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Respondent aggressi vel y expressed hi s opposition to General
Qounsel ' s proposed fornula for conputing the nake whol e award and
to a lesser extent, the nake whol e period. If there was no
opposition to this fornula by Respondent, then Respondent woul d
be correct that this hearing was not necessary. By conducting a
formal hearing first on the issues of the rel evant nake whol e
peri od and the proposed formul a for conputing the nake whol e
award, Respondent's procedural and substantive due process rights
are not only being protected but are bei ng expanded beyond t hose
of parties to other types of back pay proceedings. The General
QGounsel correctly surmsed that the proposed forml a woul d be
contested and Respondent has been gi ven every possi bl e

opportunity to rebut the proposed formila.

1.  THE REASONABLENESS F THE PRCPCEED FORMULA

The proceedings in this case are only for the purpose of
enforcing the existing Board deci sion and order contained in J.
R Norton . (1978) 4 ALRB No. 39 as reaffirned in 6 ALRB No.

26, as well as the interimdecision rendered by the Board on

February 25, 1982, during the course of the hearing. These

deci sions define the scope of this hearing and put to rest nmany

of the issues which Respondent is again attenpting to rai se.
In4 ARB No. 39, p. 3, this Board stated that,
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"Vé will therefore direct the regional director to
I nvestigate and determne a new basi ¢ nake-whol e wage in
this natter. The investigation should include a survey of
nmore recently negotiated UFWcontracts. In eval uating the
rel evance of particular contracts to determnation [sic] of
a nake whole award in this case, the regional director
shoul d consi der such factors as the tine frane wthin which
the contracts were concluded as well as any pattern of
distribution of wage rates based on factors such as were
noted in- AddamDairy, supra., e.g., size of work force,
type of industry, or geo-graphical |ocations. V¢ note,
however, that the Bureau of Labor Satistics data which we
used in AddamDairy to calculate the dollar val ue of fringe
benefits are unchanged, so that the investigation herein
need only be concerned wth establishing an appropriate
wage rate or rates for straight-tine work."[enphasis added]

The use of the make whol e renedy by the ALRBis fairly new
and the guidelines for its inplenentation either in regul atory
or decision formare sparse. The standards for back pay awards
nust govern these proceedi ngs. AdamDairy dba Rancho Dos R os

(1978) 4 ALRB No. 24.

The conputation of an award in back pay cases usual |y can
be made nore precisely than a make whol e award. I n a nake whol e
situation, the nature of the violation, the conpany's refusal to
bargain and its affect on all enpl oyees make an exact or specific
award i npossi bl e.  Even in back pay cases, exact specificity of

the amount is not required. Maggi o-Tostada, Inc. (1978) 4 ALRB

No. 36. |If back pay awards can be cal cul ated by a reasonabl e and
equi tabl e net hod, considering the information avail abl e, Frudden
Produce, Inc. (1982) 8 ALRB No. 26; Arnaudo Brothers (1981) 7

ALRB 25, then nmake whol e awards consi dering the nature of
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the violation being renedied and the | ack of a wage contract from
whi ch exact conputations can be nmade, cannot be held to a hi gher
standard. Fnally, it should be noted that any uncertainty in the
formul a shoul d be resol ved agai nst Respondent, especially when the
uncertai nty was caused by Respondent's illegal conduct. Butte

Vi ew Farns (1978) 4 ALRB 90.°

. UsE G- THE ADAM DAL RY FCRVULA

The proposed formul a for cal cul ating the nmake whol e award
Incorporates the AdamDairy - 78%factor. Not only is it
reasonabl e and proper to utilize this factor inthis formila, it
is mandated by the Norton Board decision (4 ALRB No. 39) and ny

I nteri mdeci sion which was affirned by the Board.

V. WSE GF QUARTERLY REPCRTS TO DETERM NE ACTUAL EARN NG5

The conpl exity of the facts (the nunber of enpl oyees, the
period of tine, the nature of Respondent's payroll records, the
novenent of workers fromone crewto another) initself would

justify the use of the quarterly reports in this case.

“Inthis case, uncertainty and | ack of specific facts are not only
caused by the underlying violation, the refusal to bargain, but in
addi tion we have Board agent Smth's testinony on the difficulty in
gettl ng payrol | information fromRespondent prior to this hearing
ei ng noti ced and Respondent's refusal to conply w th General
Gounsel subpoena during the course of the hearing.
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In addition, Respondent's |ack of cooperation and attenpts to
frustrate the preparation of the nmake whol e award cannot be
ignored in finding that using these reports is reasonable and to
deny access to these reports woul d be unreasonabl e. *

Respondent did not object to the reasonabl eness of the use of
these quarterly wage reports, but has continued to refuse to give
themto the Board s agent, even after a valid subpoena was served
on Respondent. Respondent's objection to the release of this
information (the quarterly reports) was raised in a notion to
revoke the subpoena of the General Counsel. | denied that notion
and that ruling was affirned by the Board in its interi morder of
February 25, 1982. In the hearing followng this rulingg M. Smth
testified that he was allowed to see these reports in Respondent's
officein Salinas (RT. Vol. IIl, pp. 72-73). Not only has there
been a wai ver of the privilege clained by Respondent (See O est

Catering Gonpany v. Superior Gourt (1965) 62 Cal. 2d 274, 42 Cal.

Rotr. 110), but the sane information contained in these EDO

quarterly reports (al though not summarized) is | egal |y obtainabl e
by the Board. hking an accurate summary of the facts necessary to
conput e the nake whole award is clearly reasonabl e, justified, and

pr oper .

. A though Respondent allowed M. Smth to handcopy its payroll
data, he was denied the right to photocopy the sane data. | find
there was no justification for this distinction and its only
purpose was to frustrate and del ay the resol uti on of the nake whol e
awar d.
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V. THE USE GF AVBERAD NG IN THE PROPCEED MAKE WVHOLE FCRMULA

The concept of averaging in conputing back pay and nake

whol e awards is al ready recogni zed and accepted. Maggi o- Tost ado,

Inc., supra.; Butte Miew Farns, supra. In the proposed nake whol e

fornmula herein, the General (ounsel is proposing to average the
wage rates of the five job classifications in the rel evant uni on

contracts and then average the conparabl e Norton wage rates.

Under the facts of this case, this proposed averaging is both
reasonabl e and equitable. The effect of this type of averaging
wll be to grant the sane hourly nake whol e increnent to all of
Respondent ' s enpl oyees.

A ong wth averaging the wage rates of the five job
classifications, the General Gounsel is proposing to first
conbi ne the approxi nately 20 job classifications which appear in
Respondent' s records into five categories corresponding to the
five categories contained in the UFWcontracts which are to be
used. UWiless this is done, the averagi ng nethod in the proposed
formula w il not work.

The conbi ning of the Norton job classifications into the
five categories was reasonabl e and necessary. The type of work
the Norton enpl oyees perforned corresponded to the work perforned
by the conpani es under union contracts, in the vegetabl e i ndustry,

and usi ng these standardi zed cl assi -
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fications instead of Respondent's nunerous classifications is

reasonabl e for purposes of a nake whol e awar d.

M. THE REASONABLENESS CF THE GOMPARABLE LFW GONTRACTS

The Board in the earlier Norton decision established

criteria for the type of conparabl e contracts whi ch shoul d be used
to frane a make whol e award. These include the timng of the
contracts, the size of the work force, the type of industry and
t he geographi cal | ocati on.

| find that the contracts used by the General (ounsel in the
proposed formul a neet this criteria and establish a reasonabl e and
fair standard for conputing the nmake whol e award. They represent
as close an approxination as i s possible to the wage rates
Respondent ' s non- harvest enpl oyees woul d have received if
Respondent woul d have bargai ned in good faith.

A though Respondent strenuously argued that it does not fit
the nodel of a | ettuce based vegetabl e conpany and di d present
evi dence of the size of its operation outside the |ettuce and
vegetabl e criteria, this evidence was not persuasi ve.
Respondent ' s | ettuce and veget abl e operation was definitely | arge
enough that for purposes of formul ati ng a make whol e award t he

contracts used in the proposed fornul a

" M. Snith stated that he used the hi ghest wage paid in each

of the five categories in which the Norton enpl oyees were
grouped and that if wage increases were given during the nake
whol e period, the increased rate was then used.
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were correct. The contracts presented by Respondent in rebuttal
varied fromthe criteria established by the Board. These conpani es
had very little in conmon wth Respondent’'s farmng operation and
provi ded no assistance in determning a reasonabl e sanpl e of uni on
contracts. Their crops were different and nost were in totally

di fferent geographi cal areas.

The General Gounsel is not just proposing to take the wage
rates out of these contracts and apply themto the entire nake
whol e period. Rather, the nmake whol e period is divided into three
segnents to refl ect wage increases whi ch occurred during the
rel evant period. The use of these three periods and their
correspondi ng wage rates as contai ned in Appendix Ain the
"Satenment of Matters in Gontroversy" (actually entitled "Parti al
Back Pay Specification") is necessary if these contracts are to be
used in the conputation of the nake whol e anard for the non-harvest
enpl oyees. The wage rates changed during the rel evant period and
the three segnents of the nake whol e period proposed by General
Gounsel accurately reflect the wage i ncreases and thus shoul d be

included i n the forml a.

V1. THE DEDUCTI ON CF FRINGE BENEF TS FROM THE MAKE WHAOLE
AWMRD

As stated supra., nost of the categories of deductions for

fringe benefits have been agreed to by the parties.
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Respondent has agreed to provide the specific infornation needed
by General Counsel to deduct fringe benefits in the preparation of
the specification for the individual enployees. If Respondent
provi des evi dence of actual paynents on behal f of enpl oyees for
other benefits such as private health i nsurance plans, life
i nsurance, retirenment, or bonuses, these shoul d al so be deduct ed.
If the infornation is provided to General Gounsel and Respondent
is not satisfied wth conputations in the specification, he should
have the opportunity to rebut those conputations at the hearing on
the specification.

The housi ng, award di nner and bus transportati on nade
avai | abl e to Respondent' s enpl oyees do not neet the criteria of
nonetary benefits actual |y paid an enpl oyee (AdamDairy, supra.)
and should not figure into the conputation of the nake whol e

awar d.

MIl. THE MKE WLE PER D

The basis for defining the nake whol e period has al ready been
di scussed. The General Gounsel and the union as |ntervenor have
agreed to a termnation of the nmake whol e period on Decenber 28,
1979. |If any nake whole award is to be ordered, a closing date is
necessary. This date agreed upon by the representatives of the
enpl oyees is the date which best reflects the intent of the

Board s order in the earlier Norton decision. The commencenent

date of Crtober 4, 1977, has been proven by the evi dence di scussed

supr a.
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RECOMENCED CRDER

1. That the formul a proposed by the General Gounsel for
conputing the make whol e award for Respondent's |ettuce harvest
and non- harvest enpl oyees be approved as a reasonabl e net hod of
conput at i on.

2. That the General Gounsel prepare a specification
contai ning the actual nake whol e anard owed to each enpl oyee of
Respondent .

3. That Respondent provide all necessary and rel evant data
for the conputation of the nake whol e award for each of its
enpl oyees, including the quarterly reports (EDD Forns CE3) and

all anounts actually paid as approved fringe benefits.

STEVE A SLATKON
Admnistrati ve Law Gficer
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