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CEA S ON AND CREER

Oh Novenber 4, 1982, Administrative Law Judgey (ALJ) Thomas
Patrick Burns issued the attached Decision inthis matter. Thereafter,
Respondent tinely filed exceptions to the ALJ's Decision wth a supporting

brief and General (ounsel tinely filed a reply.

Pursuant to the provisions of Galifornia Labor Code section 1146, 2/
the Agricultural Labor Relations Board (ALRB or Board) has del egated its
authority inthis matter to a three-nenber panel.

The Board has considered the record and the ALJ's Decision in
light of the exceptions and briefs of the parties and has decided to affirm
the ALJ's rulings, findings, and conclusions only to the extent consi stent

her ei n.

yAt the tine of the issuance of the ALJ's Decision, all ALJ' 'S were

referred to as Admnistrative Law Gficers. (See Gal. Admn, Gode tit. 8,
§ 20125, anended eff. Jan. 30, 1983.)

2'N| section references herein are to the Galifornia Labor
(ode unl ess ot herw se st at ed.



Goncerted Activity

Respondent excepts to the ALJ's concl usion that a neeting
occurred on April 13, 1981 between the irrigators and forenan Manuel
Baraj as concerning a newrule prohibiting irrigators fromstaying i nsi de
their cars during working hours. Respondent al so contends that even if
such a neeting occurred, irrigator Haul M Estrada did not engage in
concerted activity when he spoke up at the neeting because the evi dence
only established he was speaki ng on his ow behal f and not on behal f of the
group. A brief recitation of the evidence is necessary to resol ve these
excepti ons.

Irrigator Raul M Estrada testified that on April 13, 1981, forenan
Barajas gathered all the irrigators together at the usual neeting pl ace before
work and announced that irrigators would no | onger be able to rest inside
their cars during working hours.y According to Estrada, the foll ow ng
conversation took place. Qne enpl oyee, Marcelo, asked if the workers coul d
use their cars to store drinking water, and Barajas replied in the
affirnative. Estrada then spoke up and stated that if the conpany did not
want workers to stay inside their cars during working hours, the conpany
shoul d have a bus pick up workers in Cal exico and transport themto and from
work. Barajas responded that those who accepted the rule should return to
work and those who did not, "should go on down the road.” Estrada testified

we

% Several irrigators testified that during the sunmer and w nter, the
irrigators frequently need to use their cars during work for shade or warnth.
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said we weren't going down the road, that we did not approve of the law (i.e.,
that newy announced rul e) because we did not know of any conpany that had a
law that did not | et you use your cars." (Enphasis added.) Estrada al so
conplained to Barajas at the neeting that although the work shift was 24.
hours, irrigators were only paid for 22 hours of work and workers therefore
had a right to be in their cars for 2 hours. F nally, Estrada also told
Baraj as that the conpany shoul d pay for the gasoline costs incurred when
irrigators reported to work at one ranch and were sent instead to anot her
ranch. According to Estrada, Barajas replied that that was the worker's
probl em not the conpany's.

Estrada testified that prior to that neeting wth Barajas, he had
conversations wth workers concerning gas for transportation costs and not
being paid for a full 24 hours of work. He stated that when he spoke up to
Baraj as he consi dered hi nsel f speaking not just for hinself but on behal f of
all the irrigators who were present.

Forenman Manuel Barajas testified that there is no rul e prohibiting
workers fromusing their cars during work and deni ed ever having a
conversation wth the irrigators about such a rule. Barajas stated that
irrigators can sit in their cars during |lunch when they want to drink water or
when the weather is extrenge, and it is only when they stay inside their cars
for three to four hours that he nay tell themto be nore careful wth their

wor K.

Respondent produced one irrigator, Refugio Qitierrez,
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who testified he was not present during any such neeting wth fellow
irrigators and Barajas concerning the use of cars during work. Qutierrez did
renenber Estrada tal king to workers about striking to get a pay raise.

General (ounsel, on rebuttal, produced his own wtness, irrigator Antonio
Pacheco, who corroborated Estrada' s testinony concerni ng Barajas’ announcenent
of arule and Estrada's reply that the conpany shoul d provi de

a bus.

V¢ rej ect Respondent's argunent that Barajas denial concerning the
neeting of April 13, 1981 should be credited over Estrada s testinony. Frst,
Estrada' s testinony was corroborated by a disinterested wtness, Antonio
Pacheco. Second, enpl oyee Refugio Qutierrez' testinony that he was not
present at such a neeting nerely suggests that not all irrigators nay have
been present at the neeting. S mlarly, a reviewof Respondent's tine sheets
does not establish that there was no neeting. 4/

The question still remains as to whether Estrada' s speaking up at

the neeting wth Barajas constituted concerted activity. In Myers

Industries, Inc. (1984) 268 NLRB No. 73 [115 LRRM 1025], the NLRB recently

announced what standards it

41 ., : . _

— In fact, Barajas' testinony expl ai ns how enpl oyees whose nanes m ght not
appear in the records as having worked that day nay well have been present at
the neeting. Barajas admtted that the work shift typically ran from6: 30
a.m one day to 6:30 am the next norning, and that the shift is recorded as
work done on the first day only. Barajas also testified that typically 10 to
12 irrigators work at the ranches and that 5 or 6 irrigators woul d be
repl aced at the end of one shift by another shift of 5 or 6 irrigators.
Barajas also stated that an irrigator mght show up at the usual norni ng

neeting pl ace for non-work rel ated busi ness and thus his nane woul d not show
up inthe tine records.
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w Il henceforth use in deciding whether there exists concerted activity.
In general, to find an enpl oyee's activity to be "concerted,” we shal |
require that it be engaged in, wth, or on authority of other
enpl oyees, and not sol ely by and on behal f of the enpl oyee hinsel f.
(hce the activity is found to be concerted, an 8(a)(l) violation wll
be found if, in addition, the enpl oyer knew of the concerted nature of
the enpl oyee's activity, the concerted activity was protected by the
Act, and the adverse enpl oynent action at issue (e.g., discharge) was
not i vat ed by the enpl oyee's protected concerted activity.
(268 NLRB No. 73, slip opinion p. 12 (footnotes omtted).)

The NLRB in Meyers stressed that in order to constitute concerted
activity, there has to be sone interaction between enpl oyees, such as an
actual reliance on each other or an act intended to enlist the support of
others in refusing to V\ork.§/ If an enpl oyee's actions reflected nerely
I ndi vi dual concern, even if openly nanifested by several enpl oyees on an
I ndi vidual basis, no concerted action would be found. In Myers the NLRB
found that a truck driver, Kenneth Prill, who refused to drive a truck cited
by authorities for vehicul ar deficiencies, did not engage in concerted
activity even though another driver had earlier conplained to supervisors, in

Prill's presence, about

S In Mishroom Transportation Go. v. NLRB (3rd dr. 1964) 330 F. 2d 686, 688
[56 LRRM 2034], the court stated that a conversati on between two persons nay
be sufficient to constitute concerted action.

It is not questioned that a conversation nay constitute a concerted
activity although it involves only a speaker and a |istener, but to
qual ify as such, it nust appear at the very |east that it was engaged
inwth the object of initiating or inducing or prepari nﬂ for group
action or that it had some relation to group action in the interest
of the enpl oyees.
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the conditions of the sane truck and refused to drive it. The NLRB found that
the two enpl oyees did not in any way join forces to protest the truck's
condi ti on; one enpl oyee nerely stood by while the other nade an i ndivi dual
conplaint, and then |later nmade the sane conpl ai nt hi nsel f.

Applying Meyers to the case at hand, it is clear that no concerted
activity could be found if the evidence sinply showed that all the irrigators
were gat hered together for an announcenent of a newrule and that Estrada
nerely spoke up in the presence of the rest of the workers to express his
concerns. In the absence of evidence showng that the other workers joined in
Estrada’' s concerns or authorized himto speak on their behal f, we woul d be
faced with an enpl oyee nerely expressing his individual concerns to nanagenent
in the presence of other workers, in nuch the sanme way one enpl oyee in Myers
expressed his concerns about an unsafe truck in the presence of fellow
enpl oyee Prill (who later protested the sane truck's condition). However, in
this case, we have evidence that Estrada intended to enlist the aid of his
fell owworkers by speakinng to thembefore the neeting about pay for a full 24
hour shift and gas for driving fromone ranch to another. Furthernore,
Estrada's testinony indicates that Barajas took Estrada’ s conpl aints as being
a group conpl ai nt when Barajas stated that those who did not accept the new
rule could go on down the road and that the 24 hour pay and gas denands were
the workers probl ens, not the conpany's. Lastly, while Estrada was vague as'
to whomhe neant by "we," part of Estrada s testinony about the conversation

w th Baraj as was
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couched, in terns of "we said,” indicating that there were other (although
unspeci fi ed) persons who joi ned Estrada in expressing the sane concerns to
Barajas at the neeting. Ve find the preponderance of the evi dence indicates
that Estrada's action in speaking on behal f of the group was concerted
activity and that Barajas understood it in that nanner.

The D scharge

General ounsel clearly established a prima facie case that Estrada
was di scharged because he engaged in protected concerted activity. The
di scharge occurred only one week after the neeting i n which Estrada spoke up
about the use of cars, paynent for a full 24 hour shift of pay, and gasoline
costs. Estrada's discharge followed his open criticismof the new rul e about
the use of cars, to which Barajas reacted strongly, suggesting that these who
didn't accept it could "go on down the road.” Thus, the burden shifts to
Respondent to show that it woul d have di scharged Estrada in spite of his
protected concerted activity.

Respondent ' s counsel stipul ated that Estrada was di scharged.
Respondent ' s def ense consi sted of evidence that Estrada becane drunk whil e at
work on April 20, 1981, and had to be replaced with another irrigator.
Additional |y, Respondent argued that Estrada carried a gun wth himat work,
endangeri ng other persons. However, general nanager Joe Ml | obox deni ed that
he fired or laid Estrada off; instead, Mllobox clained that forenan Baraj as
laid Estrada off and that he (Ml obox) turned in Estrada' s tine on the

assunption that it was because
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Estrada was drunk at work and had to be repl aced. Barajas, however, denied
firing or laying off Estrada, or recommendi ng such action, claimng that after
the April 20 incident, he expected Estrada back to work the next day and

repl aced himonly when he did not return wthin two weeks. This curious
situation caused the ALJ to reject Respondent's defense (that Estrada was
fired for being drunk and for carrying a gun) as pretextual and insufficient
to overcone the prina faci e case.

Despite Estrada’' s denial that he was drunk, it is clear fromthe
testinony of Respondent's witness, fellowirrigator Refugio Qutierrez, that
Estrada was in fact drunk and had to be repl aced by another irrigator on the
night of April 20. Wdlike the ALJ, however, we do not find that the testinony
of foreman Barajas and supervi sor Ml lobox is contradictory. A though Barajas
insisted he did not fire or lay off Estrada, or recommend such action, he
testified that he spoke to Ml | obox about the incident the foll ow ng norning.
Mal | obox testified that he assuned fromBarajas' account of what happened t hat
Barajas had either fired or laid off Estrada. Based upon this assunpti on,
Mal | obox turned in Estrada's tine. V¢ find no violation of the Act since the
reason why Estrada was fired was not because of his concerted activity but
because he was drunk on the job. A though Barajas did not intend to fire
Estrada over the incident, Millobox mstakenly assuned Barajas intended to do

so. Inthis regard, the NNRBin Myers Industries, Inc. (1983) 368 NLRB No.

73, at page 12, footnote 23, stated that an enpl oyee:
LITETTETTETTTT]
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"may be di scharged by an enpl oyer for a good reason, a poor reason, or no
reason at all, solong as. the terns of the statute are not viol ated."
[Gtation.] Thus, absent special circunstances |ike NNRBv. Burnup & S ns
379 US 21 (1964), there is no violation if an enpl oyer, even mstakenly,
i_rrposea discipline in the good-faith belief that an enpl oyee engaged i n

m sconduct .

GROER

The conplaint is hereby dismssed inits entirety,

Dated: Qtober 4, 1984

JGN P. McCARTHY, Menber

JORE CARR LLQ  Menber

PATR CK W HENNLNG  Menber

10 AARB Nb. 41



CASE SUMVARY

GORVET FARVE, | NC 10 AARB Nb. 41
Gase No. 81-(&55-EC

ALJ Deci sion

The ALJ found that irrigator Raul Estrada engaged in concerted activity when
he spoke up at a neeting with his forenman to protest a newy announced rul e
and to denand certain other changes in working conditions. The ALJ concl uded
that Estrada was discharged for the concerted activity wthin a short tine
thereafter. The ALJ rejected Respondent's defense that Estrada was fired for
bei ng drunk on the job and for carrying a gun at work on the grounds that one
supervi sor's testinony contradicted the forenan's testinony that he did not
lay off or fire Estrada, or recomnmend such action. The ALJ found that the
reasons of fered b% Respondent for the discharge were pretextual and led to the
concl usion that the di scharge was in response to the concerted activity.

Boar d Deci si on

The Board affirnmed the ALJ's finding that Estrada was engaged i n concerted
activity, relying on the application of the NNRB s recent decision in Myers
Industries, Inc. (1984) 268 NLRB No. 73 [115 LRRM 1025]. The Board found t hat
Estrada had previously spoken to workers about the same natters he rai sed at
the neeting wth the forenan, that the testinony indicated that others in the
group joined in the conversation, and that the forenan understood the
conversation as a group statenent. The Board, however, overruled the ALJ's
conclusion that the reason for the discharge was related to the concerted
activity. The Board found that the testinony of the forenman and supervi sor
was consistent, finding that the supervisor assuned fromthe foreman' s report
that he intended to fire Estrada because he was drunk at work, and therefore
turned in Estrada’'s tine. The Board therefore found no viol ati on and

di smssed the conpl ai nt.

* * *

This Case Summary is furnished for information only, and is not an official
statenent of the case, or of the ALRB.

10.



STATE CF CALI FCRN A
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AR GQLTURAL LABCR RELATI ONS BOARD

In the Matter of )
) CASE NO 81-(E55-EC
GRMVET FARMG , INC, )
Respondent , g
and g - ol S
) E
RALL M ESTRADA ) j e
Chargi ng Party. ) ~ ~
APPEARANCES : | .-

Sarah A VMl fe of .
Oressl er, Quesenbery, Laws & Barsam an
Attorneys at Law for Respondent.

N chol as Reyes for General QGounsel .
DEQ S ON CGF
ADM N STRATI VE LAWCFH CER

STATEMENT F THE CASE

THOMAS PATR (K BLR\S, Administrative Law Gficer: This natter was heard
by me on August 10, and 11, 1982, in H GCentro, Glifornia.

A Notice of Hearing and Conpl ai nt chargi ng Respondent w th havi ng
violated California Labor GCode Section 1153 (c) was issued and served on
Decenber 18, 1981. A Frst Amended Gonpl aint and Notice of Hearing charging
Respondent with having viol ated Sections 1152 and 1153(a) of the Galifornia
Labor CGode was issued and served on June 2, 1982. Follow ng Answers to the
foregoing, Bill of Particulars and Response to B Il of Particulars, an
addi tional anendnent was nade to paragraph 4 of the Conpl ai nt, issued and
served at a prehearing conference on August 10, 1982.

During the hearing five wtnesses testified including the Charging Party.
There was no Intervenor in the case. Al parties were given full opportunity
to participate in the hearing and after the close thereof, General (ounsel and
Respondent each filed a brief in support of their respective positions. Uon
the entire record, including ny observations of the deneanor of the w tnesses,
and in consideration of the briefs filed by the parties, | nake
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the fol low ng findings of fact, anal yses, conclusions of |aw and
determnation of relief.

F ND NG G- FACT

A Jurisdiction

- Gournet Farns, Inc. is a Galifornia corporation that grows and ships a
vari et?/ of agricultural products in the Inperial Valley. Respondent is an
agricultural enployer wthin the meani ng of Section 1140.4 of the Agricul tural
Labor Relations Act (hereinafter, Act).

B. Aleged Whfair Labor Practice

This case invol ves the all eged di scharge of agricultural worker, Raul
M Estrada, fromhis position as Irrigator at Gournet Farns, Inc., on the
grounds that he had engaged in protected concerted activity. General
Gounsel alleged that Raul Estrada had spoken up on his own behal f and for
fellowworkers to protest statenents nade by Conpany Forenan Manuel Baraj as
concerni ng the use of the enpl oyees personal vehi cles during worki ng hours.
General Qounsel al | eged that because the Forenan was present and aware of
the alleged protest and acting as APent for the Gonpany he and his
%ggr\(/i Sc,or di smssed Estrada 1n viol ati on of Labor Gode Sections 1152 and

a).

Testinony of Raul Estrada (Martinez):

M. Estrada, the conplainant in the case, was an agricul tural enpl oyee
for Gurnet Farns. He was enpl oyed Novenber 11, 1980, as an irrigator under
the supervision of a forenan naned Manuel Barajas. He had been an irrigator
inthe Inperial Valley since 1970.

M. Estrada attended a Unhion neeting on March 4, 1981, where he signed
his nane and social security nunber on the attendance roster. At work the
next day he tol d other enpl oyees of the neeting and that there woul d be
anot her neeting at the end of Mrch.

In md-Mrch, 1981, M. Estrada heard sone news on the radi o about
wor kers bei ng ﬁut back to work by the State of Galifornia Coastal Farns. He
reported what he had heard to his co-workers. Forenan Barajas was present and
sad to M. Estrada, "what is that about Caesar Chavez; Caesar Chavez has
already fallen. Has he already fallen or is he still (riji ving troubl e t here?"
Estrada answered, "Caesar Chavez has never fallen. WII he ever fall? The
only thing is that the State is hel ping people to return to work."

Present during the foregoing conversation were Irrigators: Reynundo,
Marcel | o and Jose, whose | ast nanmes are unknown, and Pancho Pacheco.



h April 13, 1981, at 6:30 a.m, at a place where the irrigators gathered
to be assigned to their respective work | ocations, Forenan Barajas called the
workers together to speak to them They included persons named: Antoni o
Pacheco, Mircello, Jose, Tony, and Reynundo, along wth M. Estrada. M.
Estrada testified as follows concerning that neeting:. "M. Barajas said that
the conmpany had instituted a newlaw, that we did not have to use our cars
during work. And Marcello said, 'Minuel, does that nean that we' re not goi ng
to be able to use our cars even to drink water? He said 'Vél |, drink water--
drink your water, then return to work.' And then | answered--Raul Estrada
answered, 'Manuel ,' | said, '"if you don't want one to use his car duri nP t he
hours of work, then why don't you have the cor‘rraany take a bus, which wll pick
us up in CGalexico, those that come fromMxicali and you woul d | eave us at
work. The next day in the norning they can pick us up and take us back to
CGalexicoo nly that way wll we not use our cars. Because in our cars we
bring our food and the water.' 'Those of you who want to accept the | aw t hat
iﬁ ini tijat ed by the conpany, go to work and those of you that don't, go down
the road. "

"I answered himthat | was not going to go down the road, that | was
going to go to work, that if they weren't going to acconpany ne, that they
should stop ne. And another thingg S nce they didn't pay us for 24 hours--
they would only pay us for 22, which is the irrigating shift--then we had the
ri ght to be in our car those two hours because they didn't pay us for them
And | asked them 'QGve us the gasoline when they nove fromone place to
anot her.' because there are tines when one goes to Mexicali, the ranch, and
they send you fromthe ranch to Holtville. He said that was our probl em not
theirs. . . . Barajas said, 'For those of you for whomit's convenient, to go
work; the rest of you go down the road. V¢ told themwe weren't goi ng down
the road, we were going to work, that we didn't approve of that |aw because
we didn't know of any conpany that had a lawthat didn't let you use their
cars."

M. Estrada testified that he believed he was speaking for all of the
enpl oyees, not just for hinself. He further testified that he had had
conversations concerning the problens of gasoline, transportation, etc. wth
his fell ow enpl oyees during | unch breaks on earlier occasions.

O April 20, 1981, at 6:00 a.m, M. Estrada went to work as usual. He
was assigned to work in Held Nunber 15. A about 11:00 a.m, M. Estrada and
M. Barajas had a conversation. Estrada testified as follows: "M. Barajas
arrived and asked ne why, on the other side, there were two checks running.

If the water had been turned in like two nen fromthe sane conpany were
cutting wood, | told himthat | didn't think the workers were there cutting
wood, that woul d open the gates for the water to go in. Because | had seen
M. Barajas in the field between about 9:00 and 10:00 in the norning. For ne,
he was the one who opened the gates. The field was wde, 160 acres. He did
it sol wouldn't be naking turns fromthis water to this water. Then | told
him 'I'mgoing to cut
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out these checks, because |I' mcarrying ny water fromover there to here, not
fromhere to there." He said, 'Let themrun, because it takes about 12 hours
fromthemto finish."

He cane back and | stayed there irrigating. About 6:30 p.m, | cane to
Seceley to get food to take back and nake a call to Mexicali.

O cross examnation M. Estrada said, "I'mgoing to answer exactly how
it was. Mnuel Barajas told ne not to let the water go out the drain, that |
shoul d close the drains so that the water would return and wet the points.
About 4:00 in the norning he arrived, and he said, 'Raul, the water--the field
Is under too muich water |ike a | ake; open those so that the water can go out."

"ne day earlier | had inspected the drain. Mnuel had al so i nspect ed
the drain; we didn't notice there was sonething inpedi ng the flow of water.
Wien | opened ny rows, | didn't knowthat the drain, that the ditch was cl osed
to the drain. Wen nK relief came, | went wth themto see--to hel p open the
drain, and | stayed there working until 10:00 in the norning. They didn't pay
ne for that time from6:00 to 10:00. Mnuel hinself told nme to go, because we
couldn't do anynore. V¢ weren't able to open until they brought a machi ne
wth bars of steel to open it. There was a netal container blocking it. They
took one of those little machines that has a hand on it to knock down the
canal to take out the big tube, because it was the big tube that had the tin
can, netal can. Mnuel didn't bl ane ne because no one knew that that can was
crossw se in the pipe."

M. Estrada denied drinking on the job, he denied that the reason the
field was fl ooded was that he was sleeping in his car and he denied that he
carried the gun on his person, though he said he did carry it inthe car. He
further testified that others who had a gun wth themat work included Manuel
Baraj as who has a 9 shot .22, and Franci sco Pacheco with a .38 super. He said
that he used it for protection agai nst snakes and coyotes and one i s very
| onesone out there in the desert. He said that his forenan gave hi mthe idea
to buy snmall arns when he first started working there.

M. Estrada further testified that on the norning foll ow ng the wat er
problem i.e., that last day of his enpl oynent on April 20, 1981, M. Barajas
saidto him "Raul, the irrigating work is alittle bit [ight. Wuld you |ike
to cone to cut wood tonorrow norning? |f you don't cone to cut wood, cone
Mnday to irrigate.”

Estrada testified, "I said | wasn't going to do wood because | get
cal luses too nuch, while I work with the shovel and then when |' mchoppi ng on
the axe. | wasn't going to cone back to work until the fol |l ow ng Monday. "

Oh the followng Friday, i.e., April 24, 1981, M. Estrada went for his
pay check. He was surprised to receive two checks
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instead of one. n his way across the field he cane upon anot her forenan,
i.e., "B Chasis", wo had aradioinhis car. H asked "H Chasis" to
use his radioto call M. Barajas and ask why they were giving hi mtwo
checks. ne of the checks was for the week just finished and the other was
for the shift that he was not going to finish until the fol |l ow ng week.

"H Chasis" used the radio to call M. Barajas and he asked why M.
Estrada was being paid for work not yet done. The voice that came back on the
radi o sounded nore like M. Mllobox than that of M. Barajas. The person who
answered said "Tel|l M. Estrada that he doesn't have any nore work wth this
conpany. "

Testi nony of Manuel Baraj as:

M. Barajas testified that he has been the assistant to M. Joe Ml | obox,
the "high forenman", for about eight years. He is responsible for the
irrigators, the water punp and the ditches or canals. He assigns the
irrigators to work on the two ranches of Gournet Farns, i.e., the Arerican
Farns Ranch and the Gordon Val l ey Ranch, near the town of Seeley. The total
area covers about three thousand acres.

There are no witten rul es of work conduct for the irrigators, accordi ng
to M. Bargjas. The unwitten rules he said are that their work is well done
that water 1s not wasted;, that areas do not remain dry. The irrigators nay
use their cars for their own protection in the field. They nay eat |unch
there. They can keep their cars near the place they are irrigating so that
they nay keep water 1nthe cars. M. Barajas also testified that the workers
nmay not drink any al coholic beverages while working. (Later he admtted that a
coupl e of beers was alright.)

M. Barajas denied ever talking to the workers about the use of their
cars. (This contradicts the testinony of M. Estrada.)

M. Barajas said that he had spoken to M. Estrada sonetines when he
"wasted a |ot of water during his work inthe field." He said, "My tines he

woul d spill the water during his work. | would tell himto be nore careful ;
for himnot to spill too nuch water, because they could fine us and ot her
things also. | told himto be very careful about that; that he not |eave dry

spots and for himnot to spill alot of water or waste a ot of water. This
Is what | woul d speak to hi mabout. "

M. Barajas further testified that on one occasion, i.e., the |ast
day of his enploynent, as it turned out, M. Estrada was fine in the
norning while irrigating a wheat field, but by 5.00 p.m he noticed that he

was drunk. "I said to himthat he should not drink because he woul d then
do his work wong, or badly." According to Barajas, Estrada answered "Yes,
I will try to do ny work well.", but an hour later the rmain canal where he

was receiving the water had sone door that had been noved whi ch shoul d not
have been noved. He noticed then that Estrada had the irrigation in the
wheat field. He shoul d have pl aced t hat
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water in three of these areas. Instead of irrigating three nel gas, or flat
areas of irrigation, he had put it into eight areas. Barajas expl ai ned that
every 60 feet is one nelga or one area for irrigation. Estrada had

approxi nately 13 feet of water which was enough for three irrigation areas
because the length of that field was a half a mle. Very little water coul d
be put in because the plants would burn. It is necessary to put the water in
as fast as possibl e because of the length of the field. Barajas said that
Eisqtradg had paid no attention to him so he had to bring in another nan to do
t he j ob.

. Baratjas testified that when he sawthe water going into the eight areas
instead of three he told Estrada to bring it into the three irrigation areas.
Estrada said he would do so, but failed to doit.

~ According to Barajas he was afraid the main canal woul d break, so he felt
obligated to repl ace Estrada at about 6:30 p.m by assigning M. Refugio
Qiitierrez tothe work in Field 15. Later that night Barajas returned and
found that Estrada was asleep in his car while Quitierrez was repl acing hi m

Barajas testified that he had seen M. Estrada on ot her occasi ons
drinking inthe field. He naned five different fields and said he did not
recal | which other fields in which he had seen himdrink al cohol .

Barajas testified that he had seen M. Estrada carry a gun on his person
many tines including that night of the excess watering in Feld 15 H
admtted that another person was known to have a gun, but he had not seen it.
He deni ed having a gun of his own while working. He said there are snakes and
coyotes in the desert at night.

According to Barajas M. Estrada left the followng norning, i.e., at
6:00 a.m, ril 21, 1981, and did not return to work. Barajas insisted
repeatedly that he neither fired Estrada nor did he lay himoff. He had every
expectation that Estrada would return to work the next day after the over
watering incident. He contended that as far as he knew no one fired Estrada.
(This was later contradi cted by Joe Ml | obox, who said it was Baraj as who
fired Estrada.) Barajas said he did not even have authority to fire anyone.

M. Barajas naintained that he saw Estrada two weeks later at the
pl ace where they gather to assign work, and when he was asked by Estrada
for work, he told himthat he could return on condition that he neither
drink, nor carry a weapon on the jab.

M. Barajas was asked if he had spoken to M. Mallobox about the probl em
of over watering by Estrada. He answered as fol | ows:

"Véll we did talk a little, because the previous day, he had

seen himirrigating Feld Nunber 15; so then, he--on the fol | ow ng day—saw
M. Refugio on the road and asked him 'Were

-6-



are you comng fron? And he said, 'l irrigated last night in Feld Nunber
15." But he said, 'How could this happen? Haul was there.' So then, later |
saw hi mand he asked ne what had happened to Haul and | said to himhow his
work had been done at night and the reason why we had pl aced Refugio in his
place. . . . S0, then, he (M. Ml lobox) saidtone, "VWlIl, | amgoing to talk
tohim' But | do not knowif he spoke to himor not."

M. Barajas said that neither M. Ml lobox nor any ot her person told

himthat M. Estrada was fired. He denied know ng even at the hearing that
M. Estrada was either fired or |aved of f.

Testinony of Refugio Quitierrez:

Respondent called M. Qiitierrez who testified that he had been called in
toreplace Raul in Held 15 at 6:30 p.m, on the occasion in question. He
testified that he worked the irrigation by hinself. He also clains to have
seen that sane Raul wth a gun on his person on that occasion. Wen asked if
the person he knew as Raul was present in the Hearing Room he replied no,
t_hngh Raul Estrada was seated approxinately four feet away fromhimin clear
si ght.

Testi nony of Joe Ml | obox:

Respondent called M. Mllobox, who testified that he is the grower
foreman and supervi ses Manuel Barajas and Jose Tello at Gournet Farns. He was
famliar wth the separation of M. Estrada, and said at first that he had
been "laid off* by M. Barajas. Then he said that M. Barajas had fired M.
Estrada for drinking on the job. He said that he (I\/alloboxg_ had turned in
Estrada's tine plus an additional day for a shift he had comng that sane
norning. He assuned that M. Barajas had fired Estrada since he had repl aced
himwth another nan. A that point in the testinony both counsel entered
into a stipulation that M. Estrada had i ndeed been fired fromhis job as an
irrigator at Gournet Farns. (This was, of course, totally contradictory to
all of the testinmony of the foreman who had fired him i.e., Barajas.)

Testinony of Antoni o Pacheco:

General ounsel called M. Pacheco, another irrigator, who rebutted what
M. Barajas had testified to earlier. He stated that M. Barajas had tal ked
to the group about use of their cars, saying that during working hours he did
not want themto go to their cars. M. Pacheco confirned that Raul Estrada
had spoken up on that occasion.

ANALYS S

Vs there concerted activity?

| find that Raul Estrada did speak up at a gathering of
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agricultural workers in response to Forenan Barjas assertions that there had
been a change in rules that woul d not permt the enpl oyees to use their cars
for shelter, food and water and a place of rest during the tines of their
lunch breaks. | find that Estrada did nake statenents of objection to the
stated policy change whi ch woul d have affected the working conditions of the
enpl oyees. He nade such obj ections and denands for a bus to repl ace the use of
their cars in the presence of Barajas. He did so on behal f of hinself and the
other irrigators. Accordingly, | find that there was concerted activity.

Respondent's ounsel argues in her brief that some of the persons naned
by Estrada to be present on the occasion of the alleged concerted activity
were not shown by the work records to be working that day. Ve do not know
whet her the persons who were there were gathered for that purpose, or if all
had been going to work. It would have been well for Respondent to bring in
the irrigators naned and prove or disprove the matter. As that was not done,
we are left wth the word of those who testified. M. Qiitierrez did not
recall such an incident. The fact that he was not present does not prove it
did not happen.

Inlight of M. Barajas outright falsification of other testinony, | am
left wth the inpression that his testinony is not to be trusted. This | eaves
me wth the word of the conpl ai nant, who was not shown to have lied during his
testi nony.

Vs the Enpl oyer anware of the Goncerted Activity?

| find that Manuel Barajas was an Agent of the Gonpany. He was
vested wth authority to hire and fire and assign work and control the
comngs and goings of the irrigators. Though he denied that he would hire
and fire, this was contradi cted by his own supervisor, M. Mllobox.
Because M. Barajas was not only present during the concerted activity, but
reacted openly in response to it, i.e., by saying that those who did not
agree to 1t could take a walk down the road (that is |eave the job), it
nade Respondent aware of the concerted activity.

Inaddition | find that M. Barajas was aware of M. Estrada’ s
synpat hies for the Chaves Lhion and that Barajas had expressed anti-uni on
aninus in his cooments to Estrada in the presence of other workers.

Respondent CGounsel argues that since Barajas does not admt to firing
Estrada, and because it was M. Ml | obox who turned in his tine, then it
shoul d be construed that it was Ml obox who fired Estrada. She cont ends,
then, that because there was no show ng that Ml |l obox was aware of the al | eged
concerted activity we shoul d concl ude that such was not the cause of the
termnation.

As an Agent of the Gonpany, Barajas knew of the concerted activity
and his know edge is inferred as that of the Conpany.



Does Case Law Support a Business Justification?

Respondent ' s (Gounsel cites several cases in support of her contention
that the Respondent need not persuade the court that it was actual |y notivated
by the proffered reasons, but that it is sufficient if Respondents evi dence
IrDIai ses ?f genui ne i ssue of fact as to whether it discrimnated agai nst the

aintiff.

Her citations are wel |l taken, however, the issue of fact was not
satisfied in favor of Respondent because Respondent's key wtness, Barajas, is
found to have been totally unreliable in his testinony. He said that neither
he nor any other person to his know edge had di smssed Estrada. He contends
that he expected Estrada back to work the next day after the water incident.
Wat are we to believe? I|f on the one hand the wtness for the Corrpanx says
he was wlling for Estrada to continue enpl oynent and then cones to a hearl ng
and testified to a nultitude of reasons for his termnation, and then deni es
that he was termnated, we can only be left in total disbelief.

If Barajas had testified to the fact that he had fired Estrada
i medi at el y upon di scovery of his being drunk on duty, and or for having
caused danage to conpany property, the case mght well have swng in favor of
the BEnwployer. The strange thing was however, that he testified to Estrada' s
carrying a gun and putting others in danger, while Barajas hinself and at
| east one ot her enpl oyee carried a gun (which he denied). There was an effort
to show a poor work record of Estrada. There was no evidence of that. In
fact, it becane clear that Respondent's Counsel was fishing for a justifiable
reason of sone kind to support a discharge, only to discover during the
hearing that Barajas denied using any of those reasons for a dismssal, and
i ndeed, denied the dismssal. It was clearly a shock to Gounsel when M.
Mal | obox totally contradicted the Barajas testinony by saying that Barajas had
fired Estrada. Sonething is amss.

Evi dence show ng the unconvincing justifications offered by Respondent
and the quick timng of the discharge, are evidence of unlawful notive. S
Kuramura, Inc. 3 ALRB No. 49 (1977). Each of Respondent's jusitifcations are
pret ext ual and unconvi ncing, since each of the alleged acts of msconduct did
not pronpt any discipline whatsoever. Martori Brothers Ostributors, 5 ALRB
No. 47 (1979) . Were an enpl oyer offers unconvi nci ng reasons to expl ai ni ng
the di scharge, a conclusion that the enpl oyee was di scharged because of
E)r1 8%3 %:t ed concerted activity is warranted. Lawence Scarrone, 7 ALRB No. 13

| find that General Counsel net his burden of denonstrating that
concerted acti vi tx had taken pl ace, that M. Estrada was a sel f appoi nt ed
spokesperson for hinself and other workers, that an Agent of the Conpany, who
had previously expressed anti-union ani nus, was aware of the Estrada acti on,
and that such Agent termnated Estrada on the basis of that concerted
activity.



QONCLUSI ONSs GF LAW

Based on the foregoing, | nake the foll ow ng concl usi ons of | aw

1. Gournet Farns, Inc. is a Galifornia corporation engaged in
agriculture and is an agricultural enployer wthin the meani ng of Section
1140.4 (c) of the Act.

~ 2. Respondent enpl oyer engaged in unfair |abor practices wthin the
neani ng of Section 1152 and 1153(a) of the Act, in so far as it dismssed Raul
M Estrada.
3. The unfair labor practice affected agriculture wthin the neani ng of
Section 1140.4(a) of the Act.

REMEDY

Havi ng found that the Enpl oyer has discrimnated agai nst Raul M Estrada
for having engaged in protected concerted activity by dismssing himfromhis
enpl oynent as an agrigultural worker, in violation of Sections 1152 and 1153
(213) of the Labor Code, | shall recommend that the Enpl oyer shall offer to
reenploy M. Estrada forthwith, shall nake himwhol e for the | oss of pay and
ot her economc benefits resulting fromthe unfair |abor practices, and shall
cease and desist fromfurther such actions of discrimnation. | recomend
that interest be paid at the rate determned by the Board in the recent Lu-
Ete Decision, 8 ALRB Nb. 55.

Accordingly, upon the basis of the entire record and of the Findings of
Fact and Concl usions of Law and pursuant to Section 1160.3 of the Act, |
her eby i ssue the fol |l ow ng reconmended order and noti ce:

GRCER

Pursuant to Labor (ode Section 1160.3, the Agricul tural Labor Relations
Board hereby orders that Respondent, Gournet Farns, Inc., its officers,
agents, successors and assigns shal | :

1. Cease and desist from
_ a) D scharging or otherw se discrimnating agai nst any enpl oyee
wth regard to hire, tenure or any terns or conditions of enpl oynent because
of that enpl oyee's invol venent in concerted activities.

(b) Inany like nmanner interfering wth, restraining or coercing
enpl oyees exercising their rights guaranteed under Labor Gode Section 1152.
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2. Take the follow ng affirmative acti ons whi ch are deened necessary
to effectuate the purposes of the Act:

(a) Immediately offer Raul M Estrada reinstatenent to his
former position wthout prejudice to his seniority or other rights and
privil eges.

(b) Mke Raul Estrada whol e for any | oss of pay and ot her
economic |l osses (plus interest thereon conputed at a rate consi stent
wth the Lu-Bte decision, 8 ALRB 55), he has suffered as a result of
hi s di scharge by Respondent.

_ 02 Preserve and, upon request, nake available to the Board and
its agents, for examnation and copying, all payroll records and reports,
and all other records relevant and necessary to a determnation by the
Regional Drector, of the back pay period and the amount of back pay due
under the terns of this Qder.

~(d) Sgnthe Notice to Enpl oyees attached hereto. Uon its
translation by a Board agent into appropriate | anguages, Respondent shal |
[1 epr _odufce sufficient copies of each | anguage for the purposes set forth
erei nafter.

(e) Post copies of the attached Notice, in all appropriate
| anguages, for 60 consecutive days in conspicuous places at all of its
offices, the tines and places of posting to be determned by the
Regional Drector. Respondent shall exercise due care to repl ace any
copy o& copies of the Notice which nay be altered, defaced, covered, or
r enoved.

(f) Ml copies of the attached Notice, in all appropriate
to all nﬁl oyees enployed in crews in t he Inperial Valley area
the payrol| periods fromApril, 1981 to Nay, 1981.

(g) Avrange for a Board agent or a representative of Respondent
todistribute and read the attached Notice in all approprl ate | anguages to
all of its agricultural enpl oyees, assenbl ed on conpany tine and property,
at tines and places to be determned by the Regional Drector. Follow ng
t he readi n? the Board agent shall be given the opportunity, outside the
presence of supervisors and managenent, to answer any questions the
enpl oyees nay have concerning the Notice or enpl oyees' rights under the
Act. The Regional Drector shall determne a reasonabl e rate of
conpensation to be paid by Respondent to all nonhourlv wage enpl oyees to
conpegsate themfor tine [ost at this reading and questi on-and- answer
per 1 od.

| anguages,
at any tine during

(h) Notify the Regional Drector, inwiting, wthin 30 days after the
date of issuance of this Oder of the steps it has taken to conply herew th,
and continue to rer)ort periodically thereafter, at the Regional Drectory's

request, until full conpliance is achieved.
Y, 7
I.. .'J.
—

r ! ¥
Momeq | [ Dinz
THOVAS PAIR CK BURNS
Admnistrati ve Law G fi cer
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NOT CE TO BEMPLOYEES

After a hearing was hel d at which each side had a chance to present its
facts, the Agricultural Labor Relations Board has found that we interfered
wth the right of workers to discuss and attenpt to change their working
conditions. The Board has told us to send out and post this Notice.

V¢ wll do what the Board has ordered, and also tell you that:

The Agricultural Labor Relations Act is a lawthat gives all farmworkers
these rights:

1. To organi ze thensel ves;

2. To form join or hel p unions;

3 T% bargain as a group and choose whomthey want to speak for
t hem

4. To act together wth other workers to try to get a contract
or to help or protect one another; and

5. To decide not to do any of these things.

Because this is true we promse that:

VEE WLL NOT do anything in the future that forces any enpl oyees to do, or
to stop doing, any of the things |isted above.

Especi al | y:

VEE WLL NOT di scharge or otherw se discrimnate agai nst any worKker
because of his or her union activity or union synpat hy.

VEE WLL offer Raul M Estrada his old job back and w Il rei nburse any pay
or other noney he | ost because we di scharged him

_ VEE WLL NOT threaten enpl oyees wth | oss of enpl oynent benefits or
w th other changes in wages, hours, or working conditions because of
their joining or supporting a union or exercising any of the rights s-
et forthin this Notice.

DATED. QORMVET FARVE, | NC

By:

Represent ati ve Title

This is an official Notice of the Agricultural Labor Rel ations Board, an
agency of the Sate of CGalifornia.

DO NOI RFEMOVE R MUTT LATE
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