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DEQ S ON AND CROER ON GHALLBENGED BALLOTS
Oh Gctober 11, 1983, the Whited FarmVrkers of Anerica, AFL-

QO (UW filed a Petition for Certification as the excl usi ve bargai ni ng
representative of all the agricultural enpl oyees of Farner John Egg
Enterprises, Inc. (Enployer) inits operations in and around
Bakersfield, Glifornia.

h ctober 18, a representation el ecti on was conduct ed anong
the enpl oyees of the Enployer. The official Tally of Ballots served

upon the parties reveal ed the fol low ng results:

No thion. . . .. ... ... .......2
Challenged Ballots . . . . . . . .. ... .10
Total . . . . . ... ... ... .....055

As the challenged bal lots were sufficient in nunber to
determne the outcone of the election, the Delano Regional Drector (RD
of the Agricultural Labor Relations Board (Board) conducted an

I nvestigation and on Novenber 18, 1983, issued his Report on



Chal I enged Ball ots. The Enpl oyer and the UFWtinely fil ed
exceptions to the RD s report and acconpanyi ng bri efs.

Pursuant to the provisions of Labor Code section 1146,% the
Board has del egated its authority in this nmatter to a three-nenber
panel .

W affirmthe RDs finding regarding the ball ot of Jose
Martinez and sustain the challenge to this voter. The Enpl oyer's
conclusory statenents in its brief are insufficient, absent declaratory
support, to overturn the RD s reconmendation. (Mranda Mishroom Far ns
(1980) 6 ALRB No. 22; Mayfair Packing Conpany (1933) 9 ALRB No. 66.)

W affirmthe RDs finding regarding the ballots of Nancy
Apel lido, Teofilo Chavez B unada and Juan Cani zal es. The decl arati ons
provi ded by the UFWregardi ng these enpl oyees do not rai se any nateri al
question of fact disputing the RDOs findings. (See, e.g., Karahadi an
Ranches (1979) 5 AARB Nb. 19.) Ve therefore overrul e the chall enges to
these three ballots and direct the RDto open and count the ballots.
V¢ find the declarations provided by the Epl oyer and the
UFWrai se naterial questions of fact regarding the voting
eligibility of Maria Cadena, Carnmen Cal deron, Quz Duran, Pete
Qivares, Dan Rodriguez and Mary Alice Skaggs. Accordingly, we wll
direct that the Executive Secretary of the Board set an
i nvestigative hearing on the status of these prospective voters. A

the hearing, the investigative hearing examner wll| hear

YA'| section references herein are to the Galifornia Labor Code
unl ess ot herw se specifi ed.
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evi dence concerning the fol | ow ng i ssues:

1. Ae CGarnmen Galderon, Qruz Duran, Pete Qivares and Mry Aice
Skaggs eligible voters or are any of them supervisory enpl oyees?

2. |s Mrria Cadena an agricul tural enpl oyee and hence eligible to
vot e?

3. Is Dan Rodriguez a part-tine guard; that is, do his duties
include the responsibility for enforcing rul es agai nst enpl oyees
designed to protect the property of the Enpl oyer or to protect the
safety of persons on the Enpl oyer's premses? If so, should the
Board include part-tine guards in the bargaining unit wth ot her

agricultural enpl oyees, notwthstanding E& J Gillo Wnery (1979) 5
ALRB No. 57?

CRER

The challenge to the ballot of Juan Martinez is hereby
sustained. The Regional Drector is hereby ordered to open and count
the ballots of Nancy Apel lido, Teofilo Chavez B umada and Juan
Cani zal es and thereafter prepare and serve upon the parties a new
tally of ballots. The Executive Secretary is directed to convene an
investigative hearing to determne the status of the remaining voters
as set forth above.

Dated: March 28, 1984

AFRED H SONG Chal r nan

JON P. MCARTHY, Menber

JEROME R WALD E Menber

10 ALRB Nb. 15 3.



CASE SUMVARY

Farnmer John Egg Enterprises, Inc. 10 ALRB Nb. 15
UFVY Case No. 83-RG 12-D

REQ ONAL D RECTAR S REPCRT ON GHALLENGED BALLOTS

A representation el ection was held for the agricul tural enpl oyees of
Farmer John Egg Enterprises, Inc., and an out cone-det ermnative nunber
of the ballots were challenged. In his Report on Chal | enged Ball ots,
the Regional DOrector recormended that five of the challenges be
sustai ned and five overruled. Both the WUnited FarmWrkers of America,
AFL-A O and the Enpl oyer filed objections to the Regional Drector's
report.

BOARD DEO S ON

The Board affirned the Regional Drector's report in part and set for

i nvestigative hearing six of the challenged ballots. The Board rejected
exceptions filed by the UFWand the Enpl oyer because they either were
based on conclusory statenments or the declarations filed in support of
the exceptions failed to raise any naterial question of fact disputing
the RD s findings.

* * *

This Case Summary is furnished for information only and is not an
official statenent of the case, or of the ALRB

* * %



STATE CF CALI FCRN A
AR ALTURAL LABCR RELATI ONS BOARD

In the Matter of: )
)
FARMER JO-N EGSS ENTERPR SES ) Case \b. 83-RG 12-D

Enpl oyer, ; Regional Drector's Report

on Challenged Ballots.
and )
WN TED FARM WIRKERS - AMER CA )
AFL-0 Q ;
Peti tioner. )
)

nh Cctober 18, 1983, a secret ballot el ection was
conducted in the above-captioned case anong the agricul tural
enpl oyees of the Enpl oyer under the supervision of the
Agricultural Labor Relations Board, herein called the Board,
pursuant to a Notice of Drection of Hection issued by the
Regional Drector on CGctober 17, 1983. The results of the

el ection were:

Lhited FarmVWrkers of Anerica 24
No Uhi on 21
(hal | enged Bal |l ots 10

As the challenged ballots are determnative of the
results of the election, the Regional Drector, pursuant to 8
Gal. Admn. Gode 820363 (a), conducted an investigation of the
eligibility of the ten chal |l enged voters:

1. Pete Qivarez

2. My Aice Skaggs

3. Teofilo Chavez B unada

4. Dan Rodriguez



Car nen CGal deron
Mari a Cadena
Jose Martinez

Quz Duran

© © N o O

Juan Cani zal es

10. Nancy Apel l'ido

As a request of the investigation, the follow ng
concl usi ons and recomendati ons are nade:

1. Pete Qivarez was chal |l enged by the UFWfor being a

confidential enpl oyee and supervisor. |In support of its challenge,

the UFWal | eges various facts to showthat Qivares had authority to

i ndependent |y set egg prices, collect noney for the conpany owner,

and direct or influence conpany personnel policies and deci si ons.
The enpl oyer alleges that Qivares is nerely a

driver's hel per for enpl oyee Dan Rodri guez. The Enpl oyer

denies that Qivares has independent authority or assists in

confidential or supervisory natters.

Anal ysi s and Reconmendat i on.

Pete Qivarez has worked for the conpany since
early 1981. Hs role in delivering eggs requires delivering egg
orders and col | ects sone cash on certain purchasers. He does not
solicit sales and does not do any pricing on eggs. He serves as a
translator at tines. A though he does not get paid anynore than
conpar abl e enpl oyees, he does receive cut-rate rent fromone of the

conpany' s apartnents in which he resides.



n one occasion his hal f-brother was hired for about 6 weeks
al though Pete Qivarez deni es havi ng recommended himfor the job. The
UF. W has alleged that Qivarez has questioned ot her workers about
their union activities. There is al so evidence that he socializes
w th the owner John Lew s on various occasi ons.

Apart fromthe instances and infornation |isted above, there
Is insufficient evidence to suggest that Pete Qivarez is indeed a
supervi sor or confidential enployee. | therefore recommend that his
chal I enged bal | ot be overruled and his bal |l ot count ed.

2. My Aice Skaggs was chal | enged by the URWTor

being a confidential enpl oyee and bookkeeper. In support of its
chal  enge, the UFWal |l eges that Skaggs had access to confidenti al
enpl oyee i nformation, recommended hiring and firing, and ot her
factors.
The enpl oyer alleges that Skaggs is nerely a bookkeeper, has
no access to confidential materials, and has no role in | abor
rel ations.

Anal ysi s and Recommendat i on.

M. Skaggs as stipul ated by the conpany i s a bookkeeper;
however, the conpany naintains a Certified Public Accountant which
deals wth nore "confidential " infornmation. She does prepare payroll
and nmanages all the accounts receivable in relation to the conpany' s
operations. She, however, does not prepare any incone tax or perforns

functions as a confidential enpl oyee.
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It is quite apparent, however, that she does perform
duties attributed to a supervisor. M. Skaggs recomended t he
hiring of her niece to assist her in the bookkeepi ng operation. M.
Skaggs i ndi cat ed that she oversees and directs her work. M.
Saggs' niece, has signed a declaration under the penalty of perjury
that her Aunt, M. Skaggs, is her supervisor and directs her work.

There is sone evidence that Ms. Skaggs nakes sone
i ndependent j udgnents such as devel opi ng the vacation | eave schedul e
for enpl oyees. A though there is insufficient evidence to nake a
determnation that Ms. Skaggs is a confidential enployee, thereis
sufficient evidence that she is a supervisor. | therefore recommend
that the challenge to her ballot should be sustai ned.

3. Teofilo Chavez B. was chal | enged by the UPWfor bei ng

a confidential and nanagerial enpl oyee. The UFWall eges that Chavez
acts as a sharecropper wth the conpany owner on conpany | and, that
Chavez’ father-in lawis conpany nmanager Robert onzal es, and ot her
factors.

The enpl oyer alleges that Chavez is nerely an egg packer
and is in no way a confidential or nmanagerial enpl oyee.

Anal ysi s and Reconmendat i on.

Teof il 0 Chavez’ job is one of being an egg packer and is
pai d $3.95 per hour. He also cultivates squash and corn on a
parcel of |and owned by the conpany. Chavez works about 4 hours, 2
or 3 days a week cultivating the parcel of |land. Wen he does this
he continues to be on the conpany's payroll. The harvest of the

squash and corn goes to the



owner and can be considered an enterprise of the conpany. Chavez
obtai ns no share of the harvest or proceeds. H's son on occasi on
hel ps Chavez cultivate the |and. The parcel is about 50 ft. in
| engt h.

There is insufficient evidence to suggest that
Teof il o Chavez is anything other than an agricultural enpl oyee and
| therefore recommend that this chal |l enged ballot be overrul ed and
hi s vote count ed.

4. Dan Rodriguez was chal | enged by the UPWfor being a

guard. The UFWal l eges that Rodriguez acts as the night guard,
lives on conpany property rent-free, controls access to the ranch,
and receives calls for the conpany after business hours. The

enpl oyer alleges that Rodriguez is a truck driver and nerely opens
the gate in the norning. The enpl oyer denies that Rodriguez is
charged w th enforcing conpany rul es agai nst ot her enpl oyees or
persons on conpany property.

Anal ysi s and Reconmendat i on.

Dan Rodri guez has worked for the conpany since 1960. H's
daytine duties are being a truck driver and del i vering eggs,

Rodriguez |ives on conpany property paid for by the
enpl oyer, he has lived there for the past 6 years. During the
evening he | ocks the gates and opens themat set hours. In case of
an energency he is to call the enployer. There is a conpany
tel ephone for in-comng calls next to his house. Dan is conpensated
for his evening duties by free rent.

The Board has consistently stated that security guards

are excluded fromcoverage under the ARA E&J Gillo
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Wnery, 5 ALRB No. 57, pp. 38-41. The NLRB prescribes the inclusion
of guards and ot her enpl oyees in the sane bargaining unit. Like the
NLRB, this Board had decided that mxing the guards and ot her
workers in the sane bargaining unit woul d be a "significant source
of instability and a potential cause of increased viol ence and are,
therefore, inimcal to the purposes and policies of the Act."

The investigation of Rodriguez' job duties clearly show
that, after business hours, he possesses sufficient indicia of a
security guard. In cases where an enpl oyee has both guard and non-
guard duties, the NLRB considers the nature of the enpl oyee's duties
to be controlling over the percent of tine spent on guard duties.
Larand Leisurelies, Inc. (1976) 222 N_.RB 838. Rodriguez is clearly

identified as a part-tine guard. The possibility of divided loyalty
bet ween the enpl oyer and the union, the "key concern” behind the

rul e excluding guards, is present in Rodriguez' case. Therefore, |
recommend that the challenge to his ballot be sustained.

5. Carnen Cal deron was chal l enged by the UFWfor being a

non-agri cul tural enpl oyee. The URWal |l eges that Cal deron nmanages
and supervi ses the conpany's mni-nmart wth i ndependent authority.

The enpl oyer naintains that Cal deron’s job duties are
strictly incidental to and in conjunction wth the Ewpl oyer's
agricultural operations.

Anal ysi s and Recommendat i on.

Carnen Cal deron indicated that she sets prices for the

various itens sold. In the store, everything is sold
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fromoil, food, nedicines, etc., itens typical to a corner
store; however, records indicate that at |east 75%of itens sold
are eggs produced by the enpl oyer.
It is evident that the store is incidental to the
agricultural operations of the enpl oyer; however, Carnen
Cal deron assunes a | arge degree of independent judgnment in
ordering and pricing stock itens. Enpl oyees can request from
Cal deron certain itens which are then ordered by her. It is
clear that Cal deron i ndependent!ly nanages the m ni narket.
Carnen Cal deron al so supervi ses an agri cul tural
enpl oyee who works at the store 2 hours per-day and i s her
repl acenent when Carnen takes vacation. She instructs the
enpl oyee what to reshelve, price, other job assignnents, etc.
| recoomend that the challenge to Ms. Calderon's
bal |l ot be sustained on the basis of her nanager/supervisor
st at us.

6. Mria Cadena was chal | enged by the UFWfor being a

non-agri cul tural enpl oyee and famly nenber. The URWal | eges
that Cadena' s | ong-standing close relationship wth the owner,
her 1982 al | eged supervi sory status, and her current job selling
conpany eggs in downtown Bakersfield, made her ineligible to
vot e.

The enpl oyer contends that Cadena's duties are
incidential to and in conjunction wth the enpl oyer's
agricultural enterprise. Cadena is not a relative of the

conpany owner .



Anal ysi s and Reconmendat i on.

Mary Cadena has worked for the conpany for sonme 25 years.
She is paid $3.85 per hour. Last year she was enpl oyed at the
processing plant. During the election filed by the UFWshe was
chal | enged for being a supervisor. Her status was not investigated
since the chal | enged bal | ots were not outcone determnati ve.

Her duties in the processing plant ended on February 2,
1982, when the processihg was noved to a new | ocation on the ranch.

Her tenporary job is to sell eggs at an outl et shared by a
produce narket. Her duties are to sell eggs pre-priced by the
plant. She sells no other itens except sodas. She is the only
enpl oyees at that outlet. The sale of eggs is incidental to the
agricul tural operations of the enpl oyer and require mni nal
i ndependent judgnent by Ms. Cadena. M. Cadena is al so not rel ated
tothe Lews famly. | recommend that the challenge to M. Cadena' s
bal | ot be overrul ed and her vote counted.

7. Jose Martinez was chall enged by the UFWfor being a

supervisor. The UFWal l eges that Martinez’ acts as supervisor of the
breeder ranch, giving orders to agricultural enpl oyees and directing
their work, discipling enpl oyees, and recommendi ng di scharges. The
enpl oyer nai ntains that Martinez nerely translates orders between
nanagenent and spani sh- speaki ng enpl oyees.

Anal ysi s and Reconmendat i on.

Jose Martinez has worked for 14 years for the conpany.
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He is assigned to the breeder ranch which rai ses baby chickens. In a
personal interview, Jose Martinez indicated that he is in charge of the
breeder ranch and directs the work of the other two enpl oyees. He can
recommend firing and disciplinary action. George Kkm one of the
conpany' s nanagers at tines does not go to the breeder ranch for
periods of up to 2 weeks. During a Board agent interview Mrtinez was
supervi sing the work of 4 workers in repairing the hen houses.

There are al so declarations fromenpl oyees to support the
contention that Jose Martinez is a supervisor. | recomrmend that the
chal | enge to Jose Martinez's ball ot be sustained and his vote not
count ed.

8. Quz Duran was challenged by the UWFWfor being a
supervi sor and confidential enployee. The UFWall eges that Duran
does the fol | ow ng:

1) Qves direct orders to agricultural enpl oyees.

2) Drects work schedul e of agricultural
enpl oyees;

3) Recommends discipline, reprinmands enpl oyees.

4) Reviews tine cards.

5) Reports to owner John Lew s.

The UFWal | eges that conpany owner John Lew s warns
agricultural enployees to follow Guz Duran's directives. The enpl oyer
contends that Duran is nerely an agricultural worker, wthout the

authority attributed to a supervisor or confidential enployee.
Anal ysi s and Recommendat i o.

Qruz Duran works in the processing plant and has
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worked for the conpany since 1975. M. Duran denies being a
supervi sor. She however, contradi cted nuch of her Board agent
I ntervi ew

There are several declarations by enpl oyees that work wth
Ms. Duran that indicate under penalty of perjury that she is in fact a
supervisor. In a declaration by Quz Duran taken at the tine of the
el ection, she admtted overseeing the work of others. She is also by
her own admttance, a trainer of new enpl oyees.

There are wtnesses who state that John Lew s (owner)
instructed enpl oyees to follow M. Duran's directives and appoi nted her
I n charge of her departnent.

There is sufficient evidence to show that M. Duran
perforns duties attributed to a supervisor's role and | therefore
recommend that the chall enge to her ballot be sustai ned.

9. Juan Gani zal es was chal | enged by the UFWfor being a

nanageri al enpl oyee and hired for the purpose of voting in the

el ection. The UFWal l eges that Cani zal es was transferred to the
conpany' s agricultural payroll and began performng ranch work after
the uni on organi zati onal drive becane known. The enpl oyer contends
that Cani zal es was hired on August 1, 1983, long before the RC
petition of CQctober 10, 1983, to build and repair chicken coops and
br ooder houses.

Anal ysi s and Reconmendat i on.

Juan Cani zal es has worked excl usi vel y on John Lew s’
apartnent conpl exes until August 1, 1983. The filing of the intent

to take access was on 10/4/83 and the RC Petition on

- 10 -



10/ 11/83. The U”Whas not provi ded evi dence that he was hired
exclusively for the purpose of voting. Hs hiring to do ranch work
appears far renoved fromthe election and there is no substanti al
evidence to indicate that he is a nanager or supervi sor.

He does direct sone work because of his know edge of
nmachi nery, but not enough to prove he is a supervisor. |
therefore recormend that the challenge to his ballot be overrul ed
and hi s vote count ed.

10. Nancy Apel lido was chal | enged by the UFWfor being a
confidential and managerial enpl oyee and for bei ng a bookkeeper The
UFWal | eges that Apel | ido has access to confidential payroll and
sal ary data and recomends hiring.

The enpl oyer contends that Apellido is an assi stant
bookkeeper wth no duties attributed to a confidential enpl oyee.

Anal ysi s and Reconmendat i on.

Nancy Apel lido started work in June, was recommended by
her Aunt Mary Skaggs to be hired. Her duties are the fol | ow ng:

1) Assist in accounts receivabl e.

2) Reviews invoices fromroutes.

3) Handl es statenents.

4) Receives checks/deposits in bank.

Her supervisor is Mary Skaggs. There is no evidence to
substantiate that she is a confidential enpl oyee or in a nanageri al
posi ti on.

She requested that her husband be hired and was
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subsequently hired. This is the only evidence of a hiring based
on her recommendati on.
Lacki ng sufficient evidence to sustain her chal |l enged
ballot, | recommend that her vote be count ed.
GONCLUSI ON
Based upon the investigation conducted, it is
recommended that the challenges to the followng ball ots be
overrul ed and count ed:
Pete Qivarez
Teof i | o Chavez B.
Mari a Cadena
Juan Gani zal es
Nancy Apel |ido
It is further recommended that the chal |l enges to the foll ow ng
bal | ots be sust ai ned:
Mary Alice Skaggs
Can Rodri guez
CGarnen Cal deron

Jose Martinez
Quz Duran

Cat ed: Novenber 18, 1983
Respectful |y submtted,

¢ -
e icd —

LUSE LCOPEZ _
Del ano Regional D rector
Agricul tural Labor Rel ations Board
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PROCF OF SERVI CE BY MAI L
(1013a, 2015.5 C CP.)

| ama citizen of the Lhited Sate, and a resident of the
Gounty of Kern . | amover the age of eighteen years
and not a party tothewthin entitled action. M Residential
addresses is: 627 Main Sreet, Del ano, CA 93215

Oh Novenber 18, 1983 | served the wthin
FEA ONAL D RECTAR S REPCRT ON GHALLENGED BALLOTS.
83-RG 12-D

on the parties in said action, by placing a true cop y thereof encl osed
in a seal ed envel ope wth postage thereon fully prepaid, inthe Uhited

Sates nmail at el ano , Galifornia addressed as fol | ows:
CERTI FIED MN L REGLLAR MN L
S d Chapi n, EBsq. Karl Lawson
Vérdel, Chapin, Leverett W
544 California Avenue 10913 Main Sreet
Suite 140 Lanent, CA 93241
Bakersfiel d, CA 93389
Karl Lawson/ UFW
Lhited FarmVWrkers of Anerica 419 E ooper Road
AFL-Q 0O nard, CA 93030
Legal G fice
P. Q Box 30 Farmer John Egg Enterprises, Inc
Keene, (A 93531 2416 "N' Sreet

Bakersfield, CA 93301

Executive Secretary
915 Capitol Mall, Third H oor
Sacranento, CA 95814

Execut ed on Novenber 18, 1983 at Del ano , Galifornia.

| certify (or declare), under penalty of perjury that the foregoi ng
is true and correct.

— -
Sy Z}L
ALRB 64a (Rev. 5/80)

Celida Rojas
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