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DECISION AND ORDER

On July 25, 1980, Administrative Law Judge (ALJ)i/

David C. Nevins issued the attached Decision in this matter.
Qf:? Thereafter, Respondent and the United Farm Workers of America,

AFL-CIO (UFW or Union) each timely filed exceptions to the ALJ's
Decision with a supporting brief, and General Counsel filed a
reply brief.

The Board has considered the record and the ALJ's
Decision in light of the exceptions and briefs of the parties
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=" At the time of the issuance of the ALJ's Decision, all ALJ's
were referred to as Administrartive Law OCfficers. (See Cal. Admin.
Code, tit. &, § 20125, amended eff. Jan. 50, 1983.) ‘




and has decided to affirm the ALJ's rulings, findings,g/ and

conclusions; as modified herein, and to adopt his proposed Ordenﬂi

as modified. |

Respondent has excepted to all of the maJor conclusions - -
.of the ALJ, which can be grouped under three general headlngs
Flrst the ALJ found that Respondent failed to comply w1th its
duty to supply the UFW with information requested:by the UFW,
‘thereby hindering the UFW in its attempt to meanlngfully bargaln'
on behalf of Hespondent s agrlcultural employees, and concluded '
that Respondent thereby v1olated section 1153(e) and (a) of the

Agrlcultural Labor Relations Act (Act or ALRA) Second ~the

. ALJ concluded that ReSpondent s unilateral 1ncrease in the. plece

- rate it pald to carrot bunchers, without notlfylng the UFW or

'g1v1ng the UFW an opportunlty to bargaln about that 1ncrease,

-v1olated sectlon 1153(e) and (a) of the Act. Third, the ALJ,-

_ found, after examining applicable National Labor-Relationa Act
(NLRA) precedents (blndlng on this Board by sectlon 1148 of the
ALRA), that Respondent s dec1510ns to cease growing green onions,
beets,_green cabbage, and parsley were mandatory subjects of
bargaining._ He concluded that Reepondent, by presenting its

decisions as to those crope to the UFW as =& fait accompli,

"}

= Respondent has eXcepted to certain credibility resolutions
of the ALJ. To the extent that an ALJ's credibility resclutions
are based upon the demeanor of the witnesses, we will not disturb
them unless the clear preponderance of the relevant evidence
demonstrates that they are incorract.: { Adam Dairv dba Rancho
dos Rios (1278) 4 ALEB No. 24; Standard Drv Wall Preducts (1920)
21 NLRB 344 [268 LERM 1531].) wWe nave reviewad the record and

find the ALJ's resolutions of witness credibility +o be supportead
2y the receord viewsd as a2 whole.
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deprived the UFW of an oppertunity to request bargaining about
those decisions and shereby violated section 1153(e) and (a)
of the Act.

Failure to Provide Relevant Information

Respondent asserts that it fully complied, on a
continuing basis, with zll UFW requests for information, that
it made available to the UFW the most complete information
available, given the limitations in staff available to
Respondent. Respondent contends Ehat'since the UFW could have
obtazined the requested information by seeking to locate the labor
contractor utilized by Respondent, the ALJ's conclusion that
it unlawfully failed to supply information was unwarranﬁed.
Additionally, Respondent now argues, for the first time; that
much of the requested information was irrelevant to the UFW's
bargaining obligations,_bécauée it conaernéd employees who are
not in the bargaining ﬁnit. |

After reviewing the record, we find that Respondent
was coﬁsistently dilatory in providing the UFW with the
information it had requested and gave incomplete and inaccurate
information to the Union. The ALJ found that over a period of
15 months, UFW reqﬁests for data relevant to bargaining unit
employees were responded to, if at all, with inexcusable_deiay
and in an incomplete fashicn, even ¢onsidering the limitations
of Respondent's aQailable staff. Noﬁhing in Respondent's
exXceptions donvince us that those findings of the ALJ were in

error.

The new argument rzised by Respondent on appeal from

9 ALRS No. 36
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the ALJ's Decision is the claimed irrelevance of the

information the UFW requested. We are not persuaded to modify

any of the ALJ's findings or concluslons based on this new
argument. Even assumlng that the UFW s requests for information
'were overly broad we note that Respondent nelther sought
clarification nor raised the issue of irrelevance or unduly .
burdensome information requests with the UFW. Respondent's

argument is therefore meritless. (Minnesota Mining & Mfg. Co.

(1982) 261 NLRB No. 2 [109 LRRM 1345}') Moreover,_a labor
organlzatlon is not requ1red to seek alternatlve ‘means to dlscover

or obtaln relevant information which is readily available to |

" the employer. (Borden Chemical (1982) 261 NLRB No.'6
[109 LRRM 13597.) Under llberal relevance standards and the

presumptlon that wage and related 1nformat1on pertalnlng to

employees in the bargalnlng unlt is relevant Respondent has

failed to prove that the 1nformatlon requested is 1rrelevant

To the collective bargaznlng process. (Robert H. Hickam (1282) .

.8 ALRB No. 102; Leland Stanford, Jr. University (1982)_'

262 NLRB No. 19 [110 LRRM 1275]; Kohler Co. (1960) 128 NLRB 1062
(46 LRRM 138%].) |

Unilateral-Wage'Increase

While negotiations were under way between Respondent and
the UFW in February of 1979, Respondent unilaterally increased the
piesce rate of pay. for its carrot bunchers, without giving
any pricor notice or-opportunity to bargain to the UFW. HRespondent
assarts that: (1) the increase was an.automatic increase to

bring its wage rates up to the prevailing standards; (2} the.

9 ALRB No. 36 ‘.



UFW had waived its right to bérgain about such increases by its
acguiescence t¢ similar increases during earlier years: ahd
7(3) the raise followed a bona fide impasse in bargaining and
did not exceed Respondent's prior bargaining proposals,

The ALJ found that the wage increase was not part of
arn esfablished program of regularly granted raises to meet the
prevailing wage rates, but irregular as to timing and
discretionary as to amount and therefore was subject to bargaining

prior to implementation. (Joe Maggio,'Inc., Vessey & Co., Inc.

and Colace Brothers Inc. (1982) 8 ALRBE No. 72; Kaplan's Fruit

and Produce Co. (1980) 6 ALREB No. 36; Armstrong Cork Co. v. NLRB

(Sth Cir. 1954) 211 F.2d 843 [33 LRRM 2789].) wWe affirm the
ALJ's analysis and his rejection of Respondent's waiver argument,
for no showing was made that the UFW had been apprised of the
wage increase prior to implementation. Even assuming prior
knowledge, a waiver must be clear and unequivocal. It cannoct

be inferred from silence or acquiescence to prior increases.

(Masaji Eto (1980) 6 ALRB No. 20.)

Finally, wé affirm the ALJ's conclusioﬁ that even if the
unilateral wage increase followed a bona fide impasse in
bargaining, it exceéded prior offers made by Respondent during
riegotiations, and was therefore made in violation of Respondent's

duty to bargain with the UFW. (Montebello Rose Co. (1979)

5 ALRB No. 64; D'Arrigo Brothers Company of Califofnia, (lg82)

8 ALRB No. 66.)

Crop Decisions

Generally, a decision by management regarding what

9 ALRB No. 36
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Crop to grow or discontinue is not subject to the collective

bargaining process.g/ ‘Althougﬁ such'managerial decisions may
substantially affect conditions of empioyment we do not 1mpose
a mandatory duty to bargaln about such decisions. An -
agrlcultural employer must retaln the freedom to make such
decisions because they are a basic right that lles at the core

~ of entrepreneurial control. |

The balanc1ng test set forth in Flrst Natlonal

Malntenance Corp. v. NLRB (FNMC) (1981) 452 u.s. 666

_101 S.Ct. 2573 [1lo07 LRRM 2705] for determining what types of
”management deczslons are subject to the bargaining process is

| as follows:

[B]argalnlng Qver management decisions that have a

" substantial impact on the continued availability of
employment should be- required only if the benefit,
for labor-management relations and the collective
bargaining process cutweighs the burden placed on the
conduct of the business. ' . ' -
(1ol S Ct. at 2581.)

‘In FNMC, the.United States Supreme.Couft held that._
decisions to partially close a bu51ness are generally not suitable
for the collective bargalnlnj precess. In particular, the Court
pointed out that "the harm llkely o be done to an employer s
need to operate freely in dec1d1ng whether to shut down part
of its business purely for economic reasons outwelghs the
incremental beneflt that might be galned through the union's

'part1c1patlon in making the decision. <" (10l s.ct. at 2584.)

i/Tc: the extent that thl: rule conrl1cts with the approach

~taken in Paul W. Bertuccio (1982) 8 ALRB No. 101, Paul i,
Zertuccio ;s nersby overrulad. S

9 ALRB No. 33 s



In arriving at that conclusion, the Court determined
that the union's interest in protecting jobs for employess could
be achieved through an opportunity for the union to bargain about
the "effects" of an employer's decision. to partially close its
business, as opposed to bargaining about the decision itself.
Furthermore, the Court noted that the union has protection against
discriminatory employer action by virtue of section 8(a)(3) which
prohibits partial closings motivated by a desire to weaken or
defeat the union. The Court stated:

««. although the union has =a natural concern that a
partial closing decision is not to be hastily or
unnecessarily entered into, it has some control over
the effects of the decision and indirectly may ensure
that the decision itself is deliberately considered.

It also has direct protection against a partial closing
decision that is motivated by an intent to harm a union.
(10l s.ct. at 2582.)

Management, on the other hénd, would be heazvily burdened
by a requirement that it bargain about a decision to partially
close its business. The Court noted that management may have
great need for speed, flexibility, and secrecy in meeting business
opportunities and exigencies or it may face significant tax or
securities consequences that hinge on confidentiality or the

timing of its actions. The Court rejected the lower court's

approach that such decisions are generally presumed to be suitable

for collective bargaining.

An employer would have difficulty in determining
beforehand whether it was faced with a situation
requiring bargaining or one that involved economic
necessity sufficiently compelling to obviate the duty

to bargain. If it should decide to risk not bargaining,
it might be faced ultimately with harsh remedies forcing
it to pay large amounts of backpay to emplovees who

9 ALR3 No. 36 . 7.



likely would have been discharged regardless of
bargaining, or even to consider reopening a failing
operation.... Also, labor costs may not be a ecrucial
circumstance in a particular economically-~based partial
‘termination.... And in those cases, the Board's - :
traditional remedies may well be futile.... If the
employer intended to try to fulfill a court's direction
to bargain, it would have difficulty determining exactly
at what stage of its deliberations the duty to bargain
would arise and what amount of bargaining would suffice
before it could implement its decision.... If an '
employer engaged in some discussion, but did not yield
to the union's demands, the Board might conclude that
the emplovyer had engaged in "surface bargaining,” a
violation of its good faith.... A union, too, would
have difficulty determining the limits of its
Prerogatives, whether and when it ecould use its economic

powers to try to alter an employer's decision, or
whether, in doing so, it would trigger sanctions from:
‘the Board. [Footnotes and citations omitted. ]

(101 s.ct. at 2583.) o L s

Making decisions as to what crops to grow or discontinue
1is no more than an éxercise of the agricultural emplover's

- exelusive right to manage and control its.business.if . Growing

crops involves a_substantial'investment.of_capital and
 agricultural employers, as the oWners_of'¢apital, muét be free
“to determine how their capital should be used and managed. A

decision concerning what crop to grow involves the use and

. management of capital and is not Primarily concerned with the

| conditions of employment, even though the decision may have a
substantial adﬁerse.effect orn empioyment. | .

| Like decisions involving partial closures of business,
collective bargaiqing agreements.rafely provide for uniocn

participation in management decisions concerning what crops to

i . .

:{See the concurrence in Fibreboard Paper Products Corp. v,
HLRB (1984) 372 U.S. 203, [B35 S.Ct. 398}, where three justices
nNeld that deciding what shall be pProduced is & managsrizl '
prereogacive neot subjsct to mandatory bargaining.

3 ALRB No. 36 : ' 8,
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gfow or discontinupe. Where such decisions are economically
motivated, the union's interest in protecting employees' job

security can be met through bargaining with the employer over

the effects of the decision, as in situations involving the

-

partial closing of a business.i/ Employees who suffer loss of

‘employment as a result of management decisions motivated by

anti-union animus are of course protected by section 1153(c).
The burdens mentioned earlier as encumbrances to an

employer's decision to effect a partiél closing of its business

also apply to decisions as to which.crops to grow or discontinue,

€.g., the difficulty of determining: - whether there is an

obligation to bargain; at what point the duty to bargain arises

where there is an obligation; and how much bargaining is required
before the employer may lawfully implement its decision. However,
the burden which decision‘bargaining pPlaces on the employer'é
right to exercise its judgment as to the conduct of ;ts business,
in this instance, its inherent right to manage and control inves-
ted capital, is a heavy one. A decision to invest capital is

akin to a decisipn whether to be in business at all. We therefore
find.that the burden oh the emplo?er's right to decide, for
economic reasons, ﬁhich crops Fo grow or discontinue outweigh

the incremental benefit that might be gained through the union's

E/There may be cases where the employer and union will benefit
substantially from discussions (or bargaining) before the decision
is finalized. Such circumstances exist where labor costs are
the motivating factor for the decision and the union's input
or concessions may likely affect the decision. We gncourage
such voluntary discussions but would not require them. (See
FRNMC, supra, 101 S.Ct. ac 23582,)

9 ALRE No. 36 g, & | .



- by a case-by-oase approach Both the employer and the union

' ’can,thus be certain of this Board's approach and this in turn

- participation in the decision-making process. Such decisions

lie at the core of =ntrepreneurial control and do not lend

themselves_to,the collective bargaining process.

o FNMC does not require each dEClSlon to be analyzed
on a case-by—case baSlS. Indeed the U.S. Supreme Court dealt
generally w1th the categor of decisions involv1ng partial
closures.; We agree with the reasoning contained 1n Member

pMcCarthy s dissent in Paul W. Bertuccio (1982) 8 ALRB No. 101,

PP. 18-24, that decisions about which-crops_to'grow or discontinue
should be_approached generally as a Category of decision, not

Ion a casewby—case basis The rule that such crop dec1Sions
'_generally do not lend themselves to the collective bargaining

‘process alleVLates the uncertainty and confusion which is created

enhances stability and certainty in Jlabor relauions and in the
_collective bargaining process. The employer lS always required
to. notify and. give the union an opportunity to bargain in good
faith concerning the effects on employees of the employer's crop
dEClSlQn.lf_lt affecrs or tends to affect the employees’' terms
or conditions of employment or the continued availability of
employment. | |

| OQur dissenting-colleague, Member Henning, states that
our rule concernihg the duty to bargain orer crop change decisions
ia poo rigid'and mechanical. We disagres. We have in fact
balanced the benefifs to the col?ective bargaining procesa {not

to the certifiad bargaining representaiive) zgainst the turden

9 ALRB No. 3¢e 10.



placed on the emplover's right teo make such crop decision;. and
o concluded that the burden ocutweighs the benefits. Moreover,

FNMC does not utilize a case-by-case analysis or balancing of

every decision as Member Henning would have'ﬁs do.é/ In factf

the U.S5. Supreme Court found that any decision té close a portion

[10117777777777

PII1I110177777

'E/Some of the cases cited by the dissent are pre-FNMC and do
not utilize the FNMC balancing test. Brooks-Scalon, Inc. (1979)
246 NLRB 476 [102 LRRM 1606] involves an employer's decision
to partially close its business enterprise, the exact type of
decision the U.S. Supreme Court dealt with in FNMC, and the NLRB
held that bargaining over that type of decision was not
mandatory. San Clemente Ranch, Ltd. v. ALRB (1981) 29 Czl.3d 874
‘involves a Successorship issue. A decision to sell one's business
to a successor is a decision to discontinue business and the
decision itself is not a mandatory subject of collective
bargaining. The same is true of the successor’'s decision to
purchase the business; it is not a mandatory subject of
bargaining. ' : :

Member Henning's reference to the California Supreme Court's
language in San Clemente Ranch, Ltd. is puzzling because the
reasoning in that case is not applicable in this matter. There
are numerous facets of California's agricultural industry which
are unique, hence dissimilar to the NLRB's industrial
jurisdiction, and whieh warranted this Board's deviation from
NLRB precedent regarding the approach to be taken in determining
the legal issue of successorship. If in fact there are unigque
complexities before us regarding the issue of crop decisions

we would not need to follow NLRB precedent because there would
be no applicable NLRB precedent. Yet after discussion of the
San Clemente decision in which he states that "[Als with
successorship cases, proper resolution of decision-bargaining
cases also requires careful consideration of the 'numerous
complicating factors which exist in California's agricultural
context' ...", (fn. omitted), Member Henning fails to identify
or discuss these "numerous complicating factors.™ Indeed he
goes on fo insist that FNMC and Bob's Big Boy Family Restaurants
are applicable precedent and must be followed. As previously
stated, the majority has followed both cases by balancing the
burden on the employer's right to make managerial decisions which

lie at the core of entrepreneurial control against the benefit
to the bargaining process. ‘ :

9 ALFB No. 36 11,



of one's business for nondiscriminatory reasons was beyond the -

scope of mandatory‘bargaining.Z/ The'FNMC balancing test does

-not favor application of a rule so flexible as to necessitate
review of the merits of each and every.decisionfmade by an'
employer. The flexlblllty advocated by Member Henning's dlssent__
creates an unacceptable 51tuat1on wherein the employer and union
would be unable to "predict" what thls Board will ultimately
determlne that their bargalnlng relatlonshlp should have been
as ‘To each and every employer dec1smon. Employer~growers should

_not be placed in the untenable position of hav1ng to guess at
whether they can exercise thelr managerlal prerogatlve to change
.crops without hav1ng this Board impose a makewhole order. And
uniens should not be led to believe that the employer has a legal

_obllgatlon to bargaln,.on request, with the union about every

crop declslon such a belief could cause unwarranted and

detrlmental delay 1n bargalnlng about the efrects on the employees"

'lnvolved

If, as Member Henning's dissent points out, reasonable

_ Z/Member Henning's conclusion that the U. S. Supreme Court and
- the NLRB have avoided laying down broad categorical rules is
in error. To the contrary, a proper analysis of the cases would
show that the U.S. Supreme Court established a8 categorical rule

in FNMC that decisions anOlVlng partial closing are not mandatory
subjects of bargaining.

The NLRB in Bob's Big Boy Family Restaurants (1982)

264 ‘NLRB No. 178 [111 LRRM 1354] (Bob's Big Boy) established

a rule that decisions which involve subcontracting are generally
mandatory subjects of bargalnlng This Board has previously
ESbabllSHEd categorical rules for subcontract ing, (Tex-Cal Land
Management, Inc. (1982) 8 ALRB No. g3y, mechanlzation (0.F. Murphy
Produce Co., Inc. (1981) 7 ALRE No. 37) and complete closures
{Highland Ranch and San Clemen_c Ranch, Ltd. {(lg¢7 0) e
3 ALRE Ho. 5<7. - _ o

9 ALRB No. 36 ' 12,



minds can, on a case-by-case basis, review the same facts and
- law with regafds to the duty to bargain about management decisions
and yet come to different conclusicons, how can we honestly and
logically expect an employer to make any such decisions not to
bargain without fear and uncertainty of incurring a makewhole
order. 1In ﬁur view, nothing would have a more chilliﬁg effect
on an employer in the operation of its business.

The NLRB set out an interpretation of the Supreme

Court's ruling in First National Maintenance Corporation in Bob's

Big Boy Family Restaurants, supra, 264 NLRB No. 178 and held

that bargaining is required over decisions which, in reality,
are those involving an employer's decision to subcontract out
&. component or portion of its business.

In Bob's Big Boy, Respondent's commissary operation

o prepared and distributed food products to Respondent's
-restaurants. Respondent's commiésary'was composed of five
departments: shrimp preparation; meat; salad dréssing; produce;
and bakery. The raw shrimp for the shrimp proéessing department
was purchased by Respondent and stored in freezefs. To process
the shrimp, the shrimp was removed from the freezer, defrosted,
cut, breaded, and feturned to the freezer. The breaded shrimp
was then distributed to Respondent's restaurants.

Because of the escalating market price of raw shrimp
and the problems encountered in maintaining the gradlng size
of shrimp, which in turn affected portion control Respondent
- decided to contract the shrimp processing to Fishking. Fishking

had been supplying Respondent's-restaurants - with breaded cod

9 ALRB No. 36



and scallops and sought to include the breaded shrimp in its

WOrk for Respondent. Initially, Fishking purchased from

Respondent the rawrshrimp which it had on hand, processed it,
- @nd returned it to Respondent for distribution. After
Resboﬁdent's supply was depleted, Fishking purchased'ifs own.
raﬁ Shrimp.' | ._‘ | | | o
As of August 1979, Respondént had complefely phased
out its shrimp proéessing operation.  In December l979 or January
1980, Respondent sold its breading maéhines to Fishking and
returned its leasedaéuttingfmachines to the lessoh;
N . In'order to distinguish bgfween é decision;to partially.
élose.a business, which does not require bargaining,_and-a
':decisioﬁ to subcbntract, the Board stated that it is

- »+« incumbent on the Board to review the particular
facts presented in each case to determine whether the.
- employer's action involves an aspect of the :
".employer/employee_relationship that is amenable to
- resolution through bargaining with the union since
it involves issues 'particularly suitable for resolution
within the collective bargaining framework. If so,
Respondent will be required to bargain over its _
decision. If, however, the employer action is one
‘that is not suitable for resolution through collective
bargaining because it represents 'a significant change
. in operation,’' or a decision lying at 'the very core
of entrepreneurial control’ the decision will not fall
within the scope of the Employer's mandatory bargaining
obligation. - o R

Then the Board went on to say,

A determination of the suitability to collactive
bargaining, of course, requires a case-by-case analysis
of such factors as the nature of the Employer ‘s business
before and after the action taken, the extent of capital
eXpenditures, the bases for the action and, in general,
the ability of the Union to engage in meaningful '
bargaining in view of the Employer's situation and
cbjectives. . :

(264 MNLRB Mo. 173.)

B

2 ALRE No. 35 _ 14,



The ALJ in Bob's Big Boy found that Respondent’'s

decision to discontinue its shrimp ﬁrocessing operation and to
purchase processed shrimp from Fishking was a decision to
partially close and therefore was not encompassed in the scope
of Respondent's mandatory bargaining obligation as stated by

the U.S5. Supreme Court in First National Maintenance Corp. V.

NLRB, supra, 432 U.S5., 666. The national board agreed that FNMC

did not require bargaining over decisions concerning a partial
closure but found the employer had nof effected a partial closure
but, rather, had subcontracted ocut its shrimp processing operation
without first notifying and giving the union an opportunity to
bargain about the decision.

The Board found that a proper analysis of the'case
began with an accurate characterization of the employer's
business. While it was literally correct to say the émployer
‘wasrin the shrimp processing business, it was more accurate to
state that it was in the business of providing prepared foodstuffs
to its individual restaurants. Thus, the shrimp preparation
existed @S a component part of Respondent's business to provide
prepared foods to its.retail restaurants. The Board found that
the decision was nét @ major shift in the direction of the
company, as the employer engaged in the business of providing
prepared food both before and after the subcontract. Thus, the
eﬁployer's business was not substantizlly altered Ey the change
in its shrimp prbcessing operation. Secondly, Respondent did
not undertake any substantial capital restructuring or

investment. Thirdly, Respondent's reasons fgor entering into the

9 ALRB No. 36 : 15,



transaction with Fishkiog were of the type traditionally suitable

for resolution through the collective'bargaining process. ' Thu

the -Board concluded that the employer violated section_a(a)(S)
by faiiing and refusing to bargain with the union about its
.idecision W) subcontrect the'unit work of.shrimp processing.

- Thus even though we would find that as a rule a dECISlOn.
to discontinue one crop and/or to grow another crop is not subJect
to mandatory bargaining, each such dEClSIOn must be analyzed
to determine the precise neture of the decision. Such =
determination Simply enables us to determine whether this employer.'
action falls within a category of dec151ons that requires
.mandatory-bargeining.'_If the crop decision falls within the

'cetegory of decisions that lie at the core of entrepreneurial

- control, such as what crops to grow or discontinue or involves -
_a'cﬁange in the‘sCope and direction of the agnicultural .

-eﬁterﬁrise _it w111 not be subject to mendatory bargaining.
.But if the crop dec151on falls within a category-of'decisions
that have as their focds aspects of the employer/employee
relationship that are amenable to the collective bargaining
process, e.d., subcontracting, or mechanization ~then such
decmsion will be subject to mandatory bargaining prior to
implementation.

In enalyzing Respondent's decisions in the case before
us, we Find that Respondent's deCisions to dlscontinue growing
parsley, green cabbage, and green onicns were net subject to
mandatory collective bargaining. All of *hose decisions £all

within the general rule that no bargaining is rsquirsd for crop

9 ALRB No. 36 | | 15,



.decisions.

We find that the decision to discontinue beets required.
bargaining because Respdndent in effect subcontracted its beet
productidn to another grower. Respondent's business is to provide
produce for wholesale and/or retail consumer markets. Growing
beets was one component of that (whole) business and was not
8 separate or distinect enterprise. Although Respondent
discontinued growing beets, it continued to pack and market beets
grown by its neighbor Keo-Farms Inc. (Keo-Farms) to whom it had
leased 61 acres of land.

Respondent grew beets on 24 acres of land during the
1977-78 season. It decided to discontinue growing beets in
July 1978, before the 1978-79 season. In mid-July 1978,
Respondent leased 61 acres of land to an adjacenﬁ neighbor,
Keo-Farms for the 1978-79 season. Keo-Farms grew beets on 15
of‘those 6l acres. Keo-Farms had never grown beets prior to
‘the 1978-79 season but decided to grow beets after learning from
Respondent that it.wgs discontinuing béet production.

Respondent's lease agreement with Keo—Farms_provided that
Keo-Farms would make a single payment to Respondenf at the time

of the account sale'settlement.ﬁ/ There was a tacit agreement

i/Under that agreement, Respondent was to pack and/or market
Keo~-Farms' produce. Part of the money Respondent received from
the sale of Keo-Farms' produce was to be retained by Respondent

costs. At some point in time, the account was to be settled
between Respondent and Keo-Farms and Respondent was to retain
what was owed and the remainder paid to Keo-Farms as full
satisfaction of the debt. a '

9 ALRB No. 36 ' 17,



between Respondent and Keo-Farms that Respondent would market

fhe produce grown on the 61 acres, which included 15 acres devof

to beets.

Both before and after the decision, Respondent marketed

. beets and there was no capltal restructurlng or investment which

;resulted from the dec1510n. (See Bob's Big Boy Family

- Restaurants, supra, 264 NLRB No. 178.) Respondent reaped beneflts

from packing and marketlng beets grown by Keo- Farms in that it

~ was able to supply a w1de varlety of produce 1nc1ud1ng beets
.to‘;ts customers, which made Respcndent s.marketing business
competitive w1th other marketing bu51nesses in the Coachella
Valley. We therefore consider Respondent's dec1510n to cease.
-Agrow1ng beets is more properly characterlzed as a subcontractlng

- of that portlon of its bu51ness As such it is subject to

mandatory bargalnlng
.Remedy - _
We adopt the ALJ’s proposed remedy regarding

Respcndent S v1olat10n of sectlon 1153(e) and {(a) in falllng

to prov1de the 1nformat10n requested by the UFW and 1mplement1ng

'E/Keb Farms had a continuous business relationship with
- Respondent for over ten years, since the 1960's. Respondent
packed and marketed Keo-Farms' produce, although Respondent did
not have an exclusive marketing arrangement with Keo-Farms.
Keo-Farms' produce was marketed by others as well. But there

was an understanding that the produce grown on the 51 acres would
pe marketed by Respondent. John Powell, Respondent's genersal
manager, testified he knew that Sam Keoseyan would pack and market
crops through Respondent's enterprise because "a man of his honoer
would not just +take my land, grow his merchandise and not come
my way with it so that T could recover my lesase agreemsnt. "
- Respondent did in fac= oack and mcrket tbe Crops dgrown on the

6l acres, '
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a unilateral wage increase without first notifying and giving

the UFW an opportunity teo bargain over the proposed increase. .

We shall order Respondent to make its agricultural employees

whole for the period from February 14, 1978 until April 20, 1979,
the last day of the hearing, and from April 21, 1979 until _
Respondent begins good faith bargaining with the UFW which results
in either a collective bargaining agreement or a bona fide
impasse. We shall order that Respondent, at the UFW's request,

rescind the unilateral wage increase it implemented in wviolation

of section 1153(e) and (a). However, with regard to Respondent's

decision to discontinue growing beets and thereafter to
subcontract the production of 15 gcres 6f beets to Keo-Farms,

we shall not order restoration of the status quo ante as a part
of the remedy. We note that Respondent's decision to subcontract
the produ;tion_of its beets was not motivated by antiunion animus
and did not have an inherently destructive effect on the rights

of the agricultural employees. (But see-Frudden Produce, Inc..

(1982) 8 ALRE No. 42.)

The purpose of our remedial orders is to place the
injured party or parties in a pdsition that it or they would
have been in but for Respondent's violation of the Act. In this
case, when Respondent discontinued and in effect subcontracted
out its beet production it not only may have caused a number

of workers to suffer economic losses,ig/ but also interfered

ig"'I‘he workers' losses would be pProportionately decreased

because the number of acres of beets was decreased from 24 to

.15 so the workers would not have earned the same amount they

earned during the previous (1977-78) season.
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- with the union's duty to protect the rights of its members.

If the UFW had been given the opportunity to‘bargain with
Respondent it may have been able +to prevent some of the economic
'loss 1ncurred by its members. The general rule is that.
1uncerta1nt1es are resolved against the wrongdoer whose

v1o1atlon(s) created the uncertalnties (United Aircraft Corp.

(1973) 204 NLREB 1068; NLRB v. The Madison Courier, Inc,

(D.C. Cir. 1872) 472 F.2d 1307 [80 LRRM 33771; Kyutoku

Nursery, Inc.d(1982) 8 ALRB No. 73.) Because of the likelihood

that economic losses could have been prevented if the UFW had
been given an opportunlty to bargain . -Qver the dECISlon our

- remedial order must contain more than an order to cease and de51st
‘from such conduct in. the future. A cease and de51st order 1tself

would not remedy the injury suffered by the 1nd1v1dua1 employees.

To prov1de full backpay to those employees who suffered losses

_ would not be equitable because this. could not reallstlcally have.
resulted from any negotiations which would have taken place
between Hespondent and the Union. In addltlon imposition of
such a remedy would obviate any need for negotiations between
Respondent and the UFW, Therefore, in order to provide an
appropriat= measure of relief to both the union and employees

we shall provide a limited makewhole order in addltlon to a cease
and desist order which wili remedy the violation.

| We shall-order Respondent to pay the agricultural
employees who lost-work in the beets as a result of the
subcootrac:ing their usual daily wages for the period commencing‘

~ten days aftar the date of issuance of this Decision and Order
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and continuing until (1) the date Respondent reaches an agreementt
o with the UFW regarding its decision; or (2) the date Respondent
—and the UFW reach a bona fide impasee; or {3) the failure of
the UFW Lo request bargaining about the matter within ten days
after the date of issuance of this Decision and Order or to
commence ﬁegotiations.within five days after Respondeﬁt’s notice
to the UFW of its desire to so bargain; or (4) the subsequent
failure of the UFW to meet and bargain in good faith about the
matter. In any event the makewhole aﬁard for each agricﬁltural
emﬁloyee shall not exceed the total (apportioned) backpay he/she
would have earned in beet work during the 1978-79 season but
_fer Respondent's violation and therefore any wages received by

the affected employees during the 1978 79 season whlch were earned

in lleu of earnlngs that would have been received from working

in the beet crop ehall be deducted from the makewhole amount.
o ORDER |

By authority of Labor Code section 1160.3, the
Agrlcultural Labor Relations Board (Board) hereby orders that
Respondent, Cardinal Distributing Company, Inc., dba Peter Rabbit
Farms, Cardinal Produce Sales, Inc.. of Coachella Valley, its
officers, agents, successors, and assigns, shzall:

1. Cease and desist from:

(a). Failing or refusing to bargain COllECulVEly
1n good faith with the United Farm Workers of America, AFL-CIO
(UFW), the certified collective bargaining represenfative of
its agricultural employees..

(b} Failing or refusing to provide to the UFW,
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at its request, 1nformatlon relevant to collective. bargalnlng

(c) Failing or refu51ng to bargain ccllectlvely

with the UFW concerning decisions to ‘Subcontract the productlon
ef crops.

| (d) Instltutlng unilateral changes w1th respect
to lts employees' wages without first notifying the UFW and
affording the UFW, as the certified collective bargaining
representative of Respondent's agricultural_employees,'a
reasdnable oppcrtunity to meet and bargain'with Respondent as
_ to'such proposed changes.
o (e) in any like or related manner interfering
With, restraining, or coercing any agricultural employee.in the
‘exercise of the rlghts guaranteed them by section 1152 of the

Agricultural Labor Relations Act (Act)

2. Take the follow1ng afflrmatlve actloﬁs which are
deemed necessary to effectuate the pollc1es of the Act:
| (2) Rescind, upon request of the UFwW, the certified
bargalnlng representative of Respondent's agrlcultural employeea,,
the wage increase glven in February 1979
(b) Upon request, meet and bargain collectively
in goed faith with.the UFW, as the certified exclusive collective
baréaining representative of its agricultural_employees, with
respect to its decision to subcontract the growing of beets.
(c) Upon request, meet and bargain collectively
in good fazith with the UFY, as the exclusive certified collective
pargaining representative of its agricultural employesas, and

if agreement is reached, embody such agresment in a signed
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contract.

(d) Make whole its agricultural employees for
all losses of pay and other economic losses they have suffered
as a result of Respondent's refusal to bargain by its failure
to provide the UFW with requested information and by its refusal
to bérgain over mandatory subjects of bargaining, for the period
from February 14, 1978, to April 4, 1979, and thereafter until
such time as Respondent commences goed faith bargaining with
the UFW which leads to a contract or a bona fide impasse; such
' amounts to be computed in accordance with Board precedent, plus
1nterest thereon, computed in accordance with our Decision and

Order in Lu-Ette Farms, Inc. (1982) 8 ALRB No. 55.

(e} Make whole all agricultural employees who
lost work as a result of Respondent's décisipn to discontinue
growing beets, for all economic losses éuffered by them; such
.amounts to be computed in accordance with Board precedent, plus

interest thereon, computed in accordance with our Decision and

Order in Lu-Ette Farms, Inc. (1982) 8 ALRB No. 55 for the period
from ten days after_the date of issuance of this Decision and
Order until: (1) the date Respondent reaches an agreement with
the UFwW regarding'its decision;.or (2) the date Reépondent and
the UFW reach a bona fide impasse; or (3) the failure of the

UFW to request bargaining about the decision within ten days -
aftgr the date of.issuance of this Order or to commence
negotiations within five days after Respondent's notice to the
UFW of its desire to so bargain; or (4) the subsequent failure

of the UFW to meet and bargain in good faith with Respondent



about the matter.

(f) Preserve and, upon request, make available

to this Board and its agents, for examination, photocopying,
‘and otherwise'coinng; all payroll records, social security
payment records, tlme cards, personnel records and reports, and
all other records relevant and necessary to a determlnatlon
by'the Regional Director, of the_makewhole period and the amounts
of makewhole and interest due under the terms of this Order.

. (g) Sign the Notice o Agricultural Employees
attached hereto and, after its translation by a Board agent into_,
~all appropriate languages. reproduce sufficient copies in each
: language for the purposes set forth hereinafter. _.
| (h) Provide a copy of the attached Notice, in

all approprlate languages, to each employee hired by Respondent

durlng the twelve month perlod follow1ng the date of issuance
of hhls Order.-'

(1) Mail copies of the attached Notice, in all
-‘appropriate languages, within 30 days after tne date of issuance
of this Order, to all agricultural employees employed oy
Respondent at any time between February 14, 1978 to April 4,
1979, and thereafter ontil such time as Respondent commences
'.good faith bargaining with the UFQ which leads to a contract
or a bona fide impasse.

(j)- Post copies of the attached Notice, in all
. approptiate languages, in conspicuous places on 1ts property
for_GO days, the period(s) and place(s) of posting to be

‘determined by the Regional Dirsctor, and gxercise due care to
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replace any Notice which has'begn altered, defaced, covered or
removed,

(k) Arrange for a representétive of Respondent
or a Board agent to distribute and read the attached Notice,
in all appropriate languages, ta all of its agricultural employees
on coﬁpany time and property at time(s) and place(s) to be
determined by the Regional Director. Following the reading,
the Board agent shall be given the opportunity, outside the
presence of supervisors and management} to answer any questions
the employees may have concerning the Notice or their rights

under the Act. The Regional Director shall determine a reasonable

rate of cpmpénsation to be paid by Respondent to all nonhourly

wage employees in order +o compensate them for time lost at this
reading_and during the question-and—answer peried. .

_ (1) Notify the Regional Director in writing, within
30 days after the date of issuance‘of this Order, of the steps
Respondent has taken to comply with itﬁ.terms,and continue to
report periodically thereafter, at the Regional Directpr's
request, until full compliance is achieved;

Dated: June 17, 1983
ALFRED H. SONG, Chairman
JOHN P. McCARTHY, Member

JORGE CARRILLO, Member
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NOTICE TO AGRICULTURAL EMPLOYEES

After investigating charges that were filed in the El Centro
Regional Office, the General Counsel of the Agricultural Labor
Relations Board (Board) issued a complzint which alleged that
we have violated the law. After a hearing at which each side
had an opportunity to present evidence, the Board found that
we did violate the law by unilaterally changing our employeas!
wages without notifying or offering the United Farm Workers of
America, AFL-CIO (UFW) a chance to bargain, by refusing to provide
bargaining information to the UFW, and by subcontracting out
the production of beets without notifying and giving the UFW
the opportunity to bargain about that decision. The Board has
told us to post and publish this Notice. We will do what the
Board has ordered us to do.

We also want to tell you that the Agricultural Labor Relations

Act is a law that gives you and all other farm workers in
California these rights:

1. To organize yourselves;

2. To form, join, or help unions; :

3. To vote in secret ballot election to decide whether you want
-4 union to represent you; _

4. To bargain with your employer about your wages and working
conditions through a union chosen by a majority of the employvees
gnd certified by the Board; _
5. To act together with other workers to-help and protect one
ancther; and '

6. To decide not to do any of these things.

Because it is true that you have these rights, we promise that:

WE WILL NOT do anything in the future that forces you to do,
or stops vou from deing, any of the things listed ahove.

WE WILL, on request, provide information relevant to collective
bargaining to the UFW. -

WE WILL NOT make any change in your wages or working conditions
without first notifying the UFW and giving them a chance to
bargain on your behalf about the proposed changes.

WE WILL in the future bargain in good faith with the UFW with

the intent and purpose of reaching an agreement. In addition,

we will reimburse all workers who were employed at any time during
the period from February 14, 1978, to the date we began to bargain
in good faith for a contract for all losses of pay and other
economic losses they have sustained as the result of our refusal
to bargain with the UFW plus interest.

WE WILL NOT subcontract out the production of crops without
notifying and giving your certified bargaining representative.

8 ALRB No. 36



an opportunity to bargain about the decision.

Dated: o 'CARDINAL DISTRIBUTING COMPANY, INC.,
PETER RABBIT FARMS, CARDINAL PRODUCE
SALES, INC. OF COACHELLA VALLEY

By:

(Representative) - (Title)

If you have a question about your rights as farm workers or about .
this Notice, you may contact any office of the Agricultural Labor
- Relations Board. One office is located at 319 Waterman Avenue, '
El Centro, California, 92243. The telephone. number is

(714) 353-2130, ' o

This is an official Notice of the Agricultural Labor Relations
Board, an agency of the State of California, .

‘DO NOT REMOVE OR MUTILATE.
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MEMBER WALDIE; Concurring in part anq dissenting .in part:
| I join Member Henning in réjecting the rule regarding
crdp decisions created by the majority in this case. Where
agricultural employees are faced with loss of their livelihood_
:because of & decision to rearrange a farming business, the ques-
tion of whether to require “decision" bargaining over a crop
 change is far too complex'to.answer.categorically. I depart
from Member Henning, hbwever, in my belief that'a crop changeﬁ
that is designed to increase the profitability of the busiﬂess
should be subject to mandatory'bargaining only when the employees
can effectiﬁely address the emplcyer's.économic concerns with
concessions such as wage and benefit cuts or work rules that
increase productivity or quality control. In my view, that is
the only area in which decision bargaining has any practical
meaning. |
1 also agree with Member Henning when he describes

the "balancing test" set out by the Supreme Court in
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- First National Maintenance Corp. v. NLRB (1981) 452 U.S. 666

- [107 LRRM 2705] (FNMC) as.“vague" and “"elusive." FNMC is con-

fusing and difficult to apply, as evidenced by the attempts of
the majorlty herein, because it is not readily apparent what
benef;ts are to be balanced against which burdens, or what weights
shoﬁld-attach to which benefits or burdens. In my oplnlon the
| Supreme Court in FNMC intended to require the NLRB General
Counsel, in cases involving economlcally motivated decisions,
to answer the following questions:  first, will the emplover's
decision result in a substantial loss.of work for bergaining
unit employees; second, will the employer s dec1szon substantlally
change the nature of the business: third, do exlgent circumstances
requlre that the decision be made lmmedlately or in secret -and

- fourth, can the employees effectively address the employer's

'reasons for the decision through the bargalnlng process°

- Deolslon bargaining is ___z'requlred when there is
a substantial job loss; there is no substantial change in the
oature of the bﬁsiness; exigent circumstances do not exist, and
the.employees can make concessions which address the employear's
reasons for the decision. If any of theee'elements is missing
or cannot ‘be proved by substantlal avidence, then the employer
is free to make the business dec151on and must bargaln,only over
the sffect of the decision on the employees. That approach,
in-my vieﬁ, incorporates conflicting interests in the enalysis,
but.weighs heavily in fevor_of an employer's unfettered decision-
makiog power., In other words, the "balance" referred to in FuMC
has already been struck in the formulation of the 2lements of

i
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the test.

The majority has paid lip-service to a test that
balancés the actual circumstances of a particular management
decision, but has, in fact, returned "decision bargaining" to
its pre~FNMC condition. That is, the union argues that every
decision inveolves sﬁb-contracting, while the employer claims
the same decision is like =a closure. By.rejecting-a functional,
case-by-case analysis, the majority has, on one hand, revived
'feudal notions of the prerogatlves of property ownershlp, and,
on the other, blurred the concept of sub- contractlng That
blurring has stripped away any clarity or certainty that might
have been gained from a categorical property analysis.

Finally, although I agree with the_limited backpay
remedy ordered herein, I would also order Respondent to return
to the status quo ante the unlawful dlscontlnuatlon of beet pro=-

duction. (See my separate opinion in Paul W. Bertuccio (1982)

8 ALRE No. 101.)

Dated: June 17, 1983

JEROME R. WALDIE, Member
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MEMBER HENNING Concurring in part and Dissenting in part:

I concur with the majority's conclusion that Respondent
violated section 1153(e)} of the Agricultural Labor Relations
~Act (ALRA or_Aet) by failing to provide its empioyeeS' certified
representative with information the representative had reqﬁested
for‘bargaining purposes. I also concur with the majority's
conclusion that Respondent committed another violation of section
1153(e) by unilaterally increasing the piece rete it paid to
carrot bunchers. Finally, I concur with the majority's conclusion
thet_Hespondent committed.a third violation of section 1153(e)
by failing or refueing to negotiate with its employees'
representative about its decisien to discontinue.growing beets,
and that, contrary to the conclusions of the Administrative Law
Judge (ALJ), Respendent committed no such violation by its
decisions to discontinue green cabbage, parsley and green onions.
I concur as well in the remedial previsions the majority has

ordered to correct the effects of Respondent's vioclations of

9 ALRB No. 36 N ‘ 29,



the Act to the extent that such correction is feasible.

I disagree, however, with the majority's approach to -
[} .

the issue of bargaining about crop change decisions. The
importance of the issue warrants explanation of my views.h

Not every decision about what crops to grow or
dlscontlnue or what amount of a particular crop to grow, 1s_
=1e) 51gn1f1cant in the existence of an agrlcultural enterprise
that it can fairly be said to concern a change in the scope and
:direction of the enterprise. Some crop change dec151ons are
qulte 1n51gn1f1cant in relation to the enterprlse as a whole.
.D;sagreement on this point underlles-the dlfferences between
;my_views and those of the majority on the violationé of section
"1153(e) alleged by the General Counsel and found by the ALJ to

" have been commltted by Respondent in falllng to negotlate with

'1ts emplcyees' certified representative concerning de01510ns
it made to discontinue growing parsley, green onions, green
Ccabbage and beets,

In my view, under certain circumstances an agricultural
employer contemplating a change in operations (including what
crops are to be grown) intended to reduce production costs
relatlng to labor, and thereby to lncrease profits or to 1mprove
the marketability of its product(s), which change will have a
serious adverse impact‘upon i1ts employees, should be required
té afford its employees' certified representative an opportunity
to request negotiations concerning the employe:’s contamplated
decisions(s) or proposéd change(s).

In December 1982, the Agricultural Labor Relations

9 ALRS No. 338 , c.
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Board (ALRB or Board) issued a Decision in the case of Paul W.

Bertuccio (Bertuccio) (1982) 8 ALRE No. ;Ol, which has become

exXtremely controversial. Contrary to many over-simplified and
unjustified accounts, the Board did not in Berﬁuccio make .
agricultural employee organizations the "partners"'of management
in theirunning of agricultural enterprises, nof turn over
responsibility for basic managerial decisions to agricultural
employee organizations.

What the Board éig do in Bertuccio was to follow section
1148 of the ALRAi/and apply certain relevant precedents -
decisicns of the United~5£ates Supreme Court and othef.federal
courts and the NLRB interpreting and applying the NLRA -- to
.a situation that Occasionally arises in California agriculture
when the management of an agricultural enterprise makes a business
decision which, while significant, is nof of fundamental
impoftance to the enterprise from a businessuperspective but
ig pf fundamental importance to its employees from their-

perspective because it threatens their jobs and economic

L/section 1148 of the ALRA provides: "The Board shall follow

applicable precedents of the National Labor Relations Act (NLRA)
as amended." Prior to the issuance of the ALJ's Decision in

the instant case, it had been *he position of the National Labor
Helations Board (NLRB) that any managerial decision which caused
a reduction in bargaining unit work was presumed to be a mandatory
subject of bargaining. The burden was then on the employer to
show that such a presumption was inappropriate in light of the
surrounding circumstances. (Brockway Motor Trucks (1977)

230 NLRB 1002 [95 LRRM 1462], enforced as mod. (3rd Cir., 1978)
582 F.2d 720 [99 LRRM 2013]; Ozark Trailers Inc., (1966)

161 NLRB 651 [63 LRRM 1264].)  The ALJ here utilized this
presumption approach, which has since been disapproved by the
United States Supreme Court. It was not followed in Bertuccio
and is not followed here.
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livelihood.

Following the lead of the United States Supreme Court

-and the NLRB, the Board held that, under certain Circumstances,
an employer must bargain with its employees' labor orgaﬁization.
about.such a business decision. To bargain with & labor
organization need not necessarily mean agreeiné with the labor

organization's position. This Board has consistently adhered

to the rule expfessed by the Supreme Court in_First National

Maintenance Corp. v. NLRB (FNMC) (1981) 452 U.S. 666, fns. 16
and 17 [107 LRRM 2705, 2710]: ' '

...The Act does not compel agreements between employers
and employees. It does not compel any agreement '
whatever. It does not prevent the employer from
- "refusing to make a collective contract and hiring
‘individuals on whatever terms"” the employer '"may by
unilateral action determine." ... The theory of the
“Act is that free opportunity for negotiation with _
‘accredited representatives of employees is likely to
promote industrial peace and may bring about the
adjustments and agreements which the Act in itself
does not attempt to compel."NLRB v, Jones & Laughlin
- Steel Corp., 301 U.S. 1, 45, 1 LRRM 703 (1937).
Cf., John Wiley & Sons, Inc: v. Livingston, ' '
376 U.S. S43, 543, S5 LRRM 2789 (1964) ('The objectives
of national labor policy, reflected in established
- principles of federal law, require that the rightful
prerogatives of owners independently to rearrange their
businesses and even eliminate themselves as employers
be balanced by some protection to the emplovees from
- @ sudden change in the employment relationship. ')

-..The employer has no obligation to abandon its

intentions or to agree with union proposals. On proper
Subjects, it must meet with the union, provide

information necessary toc the union's understanding

of the problem, and in good faith consider any proposals

the union advances....

The crucial point that the obligation to bargain, which che law

clearly imposes, does not involve, even by implication
H

fu

ny
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obligation to agree, Has generally been ignored in the controversy
surrounding the Bertuccio case. The resulting misunderstanding
interferes with the purpose of the ALRA "to bring certainty and
& sense of fair play" (ALRA section 1) to agricultural
labor-management relations.
The United States Supreme Court has ruled that in

industries covered by the NLRA,

[Blargaining over management decisions that have a

substantial impact on the continued availability of

employment [is] required only if the benefit, for

labor-management relations and the collective bargaining

process, outweighs the burden placed on the conduct

of business.

First National Maintenance Corp. v. NLRB (1981)
452 U.S. 666 [107 LRRM 2705, 27101.

This Board determined in Bertuccio that the Supreme Court's ruling
in FNMC, as applicable precedent within the meaning of ALRA
: éection 1148, required us to weigﬁ, on a case-by-case basis,
the competing interests and considerations brought into play
for_employers and for their counterparts iﬁ thg collective
bargaining procéss_by certain management decisioﬁs affecting
what crops are grown. |

| Preéisely because 1t is a weighing process that the
Supreme Court has éalled for in cases of this type, the majority
approach to crop decisions is inadequate. For the majority,
ne crop change decision need bé submitted to bargaining unless
tﬁe change falls into a category such as subcontracting or
mechaﬁization. (The'majority's analysis of Respondent's sd-called
subcontracting of its beet growing operation will be discussed

below.) Such.a rigid rule lacks the flexibility inherent in

Ul
(7]
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the balancing test propounded by the Supreme Court in FNMC.

I believe the danger of rigid, mechanical rulings outweighs the

' virtue of predictability'which the majority's approach purports
to, but does not actually, afford.
~ One of the influences' which leads me to this conclusion

is the ruling of the California Supreme Court in San Clemente

Ranch, Ltd. v. Agricultural Labor Relations Board (1981)

29 Cal.3d 874, The ALRB in that case had ruled that San Clemente
Ranch, Ltd.,(San'CIemente) was, as a matter of law, a "successor
employer" torthe cbmpany whose business it had acquired, and
was”thérefore required to bargain with the union Qelected by

lits predecessor's employees as their representatiVé."The ALJ.
-had previocusly come to the same ¢on¢lusi§n, but had based his

decision on a single factor, the number of the predecessor's

employees_who were on San Clemente‘s.payroll on the date_thé
bepresentative asked San Cleﬁente to ehter_into négotiations.
The ALRB did not rest its conclusion'on that single factor but,
in the words of the Supreme Court: |

Undertaking a broad overview of the successorship
doctrine, the ALRB pointed out that numerous facets
of California's agricultural industry --relating to
- both employers and employees-- presented unique
complexities in the application of successorship
principles and czlled for a more flexible approach
than was reflected in the ALO's (ALJ's] reasoning.
(Fn. omitted.) (29 Cal.3d 8s8l.) '

 The Supreme Court went on to comment approvingly upon the ALRB's
recognition of the complexities characteristic of labor-management
relations in California agriculturs and zhe difficult nature

of many of the decisions that must be made under the ALRA:



2N

After canvassing these numerous complicating factors
which exist in California's agricultural context, the
Board astutely observed that "[plrotecting the
collective bargaining rights of these workers from
erosion due to changes in the ownership of an employing
entity, without unduly burdening the transferability

of capital in the agricultural industry, is a challenge
of no small proportions." (Ibid.)

While the issues presented by decision bargaining cases differ
in significant ways from those which arise in a successorship
case, in both kinds of cases we must protect the rights of
agricultural employees without undue iﬁpositioﬁ on the interests

of agricultural capital. As with successorship cases, proper

resolution of decision-bargaining cases also requires careful

consideration of the "numerous complicating factors which exist

in California's agricultural context." (San Clemente Ranch,

‘supra, 29 Cal.3d at 88l1.)

We should squarely face the difficuities inherent in
detérmining whether in a given set of circumstances bargaining
aboﬁt a decision would benefit labor-management relations or
the cbllective bargaining_process more than it would burden the

conduct of the business.a/ ~Neither simplicity nor unanimity

E/It is important to note that the balancing test propounded

in FNMC was not between the burden on the employer's ability

to manage an enterprise, on the one hand, and on the other, the
benefit to the labor organization or to the employees. Rather,
what is to be balanced against the burden on the employer's
abllity to manage the enterprise is the elusive "benefit to
labor-management relations and the collective bargaining
process.” It is not surprising that views differ as to what
this vague guideline requires. (See, Note, Mandatory Bargaining
and the Disposition of Closed Plants (1982) 35 Harv. L. Hev. 1896 ;
Kohler, Distinctions Without Differences: Effects Bargaining

in Light of First National Maintenance 5 Industrizl Relations
Law Journal 402 (1983).)
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may fairly be expected. Indeed, the Supreme Court in FNMC said

that it had granted certiorari "[blecause of the importance of

the issue and the continuing disagréement_between and among the
(NLRB] and the Courts of Appeals...." 452 U.s.666,

{107 LRRM 2705, 2708]. Moreover, the fact thatAstrongand well
reéoonod dissents were filed by members of the Supreme Court

" in FNMC and by members of the NLRBE in Bob's Big Boy Family

Restaurants (Boy's Boy Boy) (1982) 264 NLRB No. 178

flll LRRM 1354], a reoont decision appiying_the FNMC rule,
indicates that this is an area of the law where reasohable minds
aséessing the same.facté can and do come to different_
.conolusions. That this results in a situation of some uncertainty
is true, and may be regrettable, but that does not seem suffic1ent

'reason for lgnorlng the precedents sectlon 1148 commands us to |

follow and for laylng down the klnd of broad categorlcal rule

: whlch the Supreme Court and the NLRB have av01ded (Cr. Brockway

Motor Trucks v. NLRB (3rd Cir, 1978) 582 F.z2d 720,
| {99 LRRM 2013, 2021].) |

| _The majority's claim that its approach wiii'produce
certainty and predictability as to what decisions must be
suomitted to bargaining is undercut by its.conclusion ﬁhat
bargaining was required about Respondent's decision with respect
to it51beet crop,;which the majority oharacterizes as a decision
to'subcontract the growing of that crop. The record contains
no evidence that either Respondent or_Keo—Fafms. Inc., regafded
their.relationship d4s & contract to grow or o harveét'the best

crep. 1Heither does there appear to have besen any ccnsiderztion

9 ALRB No. 36
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eXchanQed-to create such a contract. The only support the
majority can cite for its characterization is a tacit.agreement
that Respondent would market the crops Keo-Farms, Inc., gréw

on land it leased from Respondent. If this Board is able td

find a2 subcontracting relationship on evidence so scanty, it

- will be able to discover such & relationship in very many

transactions where the parties themselves intended no such thing.
Employers and labor organizations will have no certainty, then,
which crop decisions fall within or without the purportedly
"clear" subcontraéting‘category. .They will have to wait for

ﬁhe.Board's interpretatiqn of what the employer was actually

 deciding.

The Supreme Court in FNMC and the NLRB in Bob's Big

Boy, supra, 264 NLRB No. 178, have delineated several factors

which are to be taken inte account, on a case-by-case basis,
in determining whether bargaining about a particular decision

would provide benefit to labor-management relations or the

- collective bargaining process greater than the burden it would

impose on the employer's conduct of the business. The NLRE in

Bob's Big Boy, supra, 111 LARM at 1356-1357 stated:

++.1t is incumbent on the Board to review the particular
facts presented in each case to determine whether the
‘employer's action invoelves an aspect of the
employer/emplovee relationship that is amenable to
resoclution through bargaining with the union since

it inveolves issues "particularly suitable for resolution
within the collective bargaining framework." TIf so,
Respondent will be required to bargain over its
decision. If, however, the employer action is one

that is not suitable for resolution through collective
bargaining because it represents "a significant change
in operations," or a decision lying at "the very core

of entrepreneurial control”" the decision will not fall

9 ALRB No. 36
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within the scope of the Emplover's mandatory bargaining
obligation. A determination of the suitability to
collective bargaining, of course, requires a '
case-by-case analysis of such factors as the nature

. of the Employer's business before and after the action
taken, the extent of capital expenditures, the bases

for the action and, in general, the ability of the

Union to engage in meaningful bargaining in view of

' the Employer's situation and objectives.
(Fn. omitted.) -

The_NLRB in Bob's Big Boy found that the capital transactions

undertaken by the Employer puréuant to its decision to subcontract
one part of its business were.not "suﬁstantial eﬁdugh to remove
the decision from the.scope_of Respondent's mandatory bargaining
'obligation." .(Fn..omitted,) (;ll LRRM at p. lSS?.)E/ The NLRB

' also found that the concerns which mdtivated Respondent's decision

 to subcontract -- escalating costs and control of the food

. portions being prépared -=- "were of the type traditibnally

'suitable for résolution_through_the collective bargaihing
.process.ﬁ (Ibid.) The NLRB therefore concluded that Respondent's
failure or refusal to bargain about its decision coﬁstituted
a violation of NLRA section 8(a)(s). |

| Iﬁ applying-the balancing.approach to the facts of

the instant case, as mandated by FNMC and Bob's Big Boy, I note

first that no allegation has been made that Respondent's crop

'i/Despite the clarity of the NLRB's language quoted here, the
majority takes the position that any investment or allocation
of capital, no matter how small, which is due to a crop change
decision suffices to remove the decision from the scepe of the
mandatery bargaining obligation. The majority fails to
acknowledge that alchough some crop change decisions involve
great amounts of capital, others involve only very small amounts.
The latter cannot realistically be considered "akin to the
decision whether or not to be in business at ali.”

9 ALRB No. 36 38.



decisions herein were based on its employees' support for their
SR ‘certified representative or on any other protected concertad
activity of employees. Therefore, my analysis of those decisions

begins with the presumption that Respondent's motivation in

discontinuing those crops was purely economic. (Cf. Abatti Farms

(1981) 7 ALRB No. 36; Royal Typewriter v. NLRB (8th Cir. 1976)

533 F.2d 1030 [92 LRRM 2013].)

If Respondent's four crop changes were regarded as
ccnstitutihg one decision, the sévere impact.on the bargaining
unit -~ i.e., the loss of some 70 percent of its jobs -~ would
weigh very heavily against the burden bargaining would impose
on Respondent's conduct of its business. The record indicates
that the nature of Respondent's bﬁsiness, farming row crops and

_packing and marketing farm products, was not changed_by

N - discontinuing growing beets, parsley, green oniqns, and green
cabbége, aslthose'crops cumulatively accounted for only some
15 percent of Respondent's row crop acreagé. Moreover,
Réspondent's allocation of capital does not appear to have been
signifiéantly altered of affected by the crop changes. I believe
that the recofd.requires that each cfop discontinuance should _."
be regarded as resﬁlting from a separate decisioﬁ, as different
considérétions led Respondent to abandén eéch of the four crops.
Looked at separatgly, only the decision to discontinue beets
wés one about which Respondent was under an.obligation to bargain
with the certified répresentafive. In coming to this conclusion
I have considered the impact of each managerial decision oﬁ the

bargaining unit, the significance of the decision to the

9 ALRB No. 36
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employer's overall operation, whether the need for the change

was so exigent that delay—/ or publicity would have prevented

o

the employer from responding to a bona fide bu51ness nece551ty

and whether- the UFW could have meaningfully and effectively
adddressed Respondent's reasons for the changes. These are the
rfactors which should be considered case by case when a violation
of section llSS(e) is alleged on the baSlS of a crop change
~decision. Needless to say, the particular characteristics of

the employer's cperaticn (including 1ts capital structure where
_that appears relevant) and employment patterns in the bargaining

unit can present ccmplexities unique to agriculture._ (See San

Clemente Ranch, supra, 29 Cal.3d 874.)
| It does not eppear from the record that the impact.

ef the decisicnrto'disccntinue beets on Eespcndent's-overall

-operation was significant ' Only some 24 out of 1,500 acres had
_been devoted to beets and the change to a different crop or crcps
was not shown to have required major 1nvestment in new machinery
Respondent did not establish that the change had to be effected
with such speed or secrecy that offering to bargain about it
would have entailed sericus business risk.

| Hespcndent's reason for_the change concerned the high
cost of preparing the crop end.its poor pFOfltabllluY the previocus
Season. These are considerations that the Charging Party, if

given the oppeortunity, might have been able to address with

/¢ would hold that a labor organization waives its right to
bargain about a ¢rop change decision if it does not promptly
request bargaining after receiving notice of the employer’'s
contemplated. decision or of +the proposed change.

9 ALRB No. 36 40.



helpful proposals such as cost-saving concessions on pay, honrs
T or methods of work. This feature of Respondent's decision as
| to beets -- the amenability of the underlying considerations
to constructive proposals by the employees' labor organization --
differentiates it, for purposes of this analysis, from the
decisions about green cabbage, parsley and green onions.
Bargaining about the decisions to‘discontinue the three last-named
crops was not necessary because it would have been futlle, in
that the conSLderatlons motlvatlng Respondent s decisions were
not the sort that & labeor organlzatlon could likely address with
.meanlngful, effective proposals.

It is clear from FNMC, Bob's Big Boy,'and other

authorities that bargaining over a decision is not required in

circumstances where such bargaining would be futile because the

considerations that prompted the enployer's decision are not

~of a sort that a labor organization could address with effective,
meaningful proposals. Only where the employer's concerns can
be so addressed by the labor organlzatlon are they "the type
tradltlonally sultable for resolution through the collectlve

bargaining process."” Bob's Blg Boy, -supra, 111 LREM at P. 1357.

For example, in.Brooks—Scanlon. Inc., (1979) 2486 NLRB_#76
[102 LRRM 1606], petition to review den., 108 LRRM 2176
(D.C. Cir; lQBl),_the NLRB held that an employer did not have
to bargain about a decision to close one of its two sawmills.
The decision was based solely on economic considerations, the
most important of which was the fact that the supply of prime

timber in the surrounding districts was net sufficient to support

9 ALRB No. 36 2l



the continued operation of the sawmill. In concluding that

. bargaining was not necessary in these circumstances, the Board (' :

ol

stated;

- «+.The Board doces not require an employer to bargain
over the closing of an operation in situations, such
as here, where the decision is predicated on economic
factors so compelling that bargaining could not alter
them. As the availability of a limited natural resource
is clearly beyond the control. of either party, we '

. conclude that Respondent's decision to terminate the

" Redmond sawmill operation resulted from an economic
condition which would have rendered bargaining pointless
despite any good-faith effort by Respondent to reach
accomodation. We do not see any useful purpase to
be derived from requiring Respondent to perform a futile
act. In our opinion, Respondent fulfilled its

- obligation to the Union by bargaining over the effects
of this decision. (246 NLRE at- 477.) (Fn. omitted.)

Contrary to the ALJ, I would find that bargaining about
Respondent's decisions to discontinue parsley, green onions and

green cabbage was not necessary because it would"haﬁé been futil

1. Parsley

- Respondént contends, without contradiction by Génerai
.Counsel'or-the Charging Party, that its decision to'discontinue
parsley was due to the crop’'s pqOr performance the previous season
and to parsley's harmful effect on the soil. The latter |
consideration_is clearly beyond the scope of any proposalé the

UFW could offer in negotiétions. The relatively small area which
ﬁad béen allocated to parsley,.some a.acreé, suggeéts a scale

of ogperations in this crop too small for its marketability or
p;ofitability to have been significantly affected by any
concessions'the Union might offer as to wages, hours or cohditions
of'employment for.employees working on the crop. I therefofe

conclude that bargaining about Respondent's decision to

i
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discontinue parsley would have been an exercise in futility and
e was therefore not required.

2. Green Onions

Respondent contends without contradiction that the
market for green onions was proving to be véry vulnerable to
Mexican green onions, the popularity of which appareﬁtly reflected
superiof quality and not lower prices. As there does not appear
to be any proposal the Chargiﬁg Party could have made to change
that situation, I conclude that withlréspect to the green onion

crop too, bargaining would have been futile.

3. Green Cabbage
' Neither General Counsel nor the Charging Party dispute
Respondent's contention that it decided to discontinue green

cabbage because seed for that crop was unavailable. That was

not the sort of problem which a “labor organization is likely
.ﬁb Be able to address wifh meaningful, effective proposals.
~ Again, I conclude that bargaining was not‘requifed Eecause it
would have proved futile. | o

Conclusion

In the hope of preventing my positién from being
misgnderstood as tﬁe Board's Bertuccio Decision has been
misconstrued, I emphasize that to réquire.an agricultural émployer
to bargain with a labor organization about decisions like
Héspondent's decision here.to discontinue growing beets would
not amount to involving the labor organization in the day-to-day
management of an enterprise by allowing the labor organization

to substitute its judgement for the employer's as to effective

"9 ALRB No. 36 L %3,



agricultural pPractices. In my view, for crop decisions based

on such variables as weather, pest control,’wéter supply or a

AV

regular pattern of rotation to avoid soil depletion, the labor
orgénization's.ihpuf generally would not have to be sought.
However, when an employér'contemplates a change in.operétions
intended to reduce production costs relating to labor, and thereby
to increase profits or improve the marketability of the product,
the labor organization should be afforded the opportunity to
address the employer's concerns with broposals related to such
- factors as economic benefits, prdductivity or quality chtro1.§/
This approach wouid preserve. the great underlying
purpose of the collective bafgaining process: |
The theory of the Act is that free opportunity for
negotiation with zccredited representatives of employees
- 1is likely to promote industrial peace and may bring
- about the adjustments and agreements which the Act
in itself does not attempt to compel. §
. (FNMC, supra, 452 U.S. 666, fn. 18, citing NLRB V.
-Jones & Laughlin Steel Corp., (1937) 301 U.S. 1, 45,

L1 LRRM 703]. " Cf, John Wiley & Sonms, Inc. v. Livingston
(1964) 376 U.S. 543, 549, [55 LREM 27691.) -

I respectfully'submit that the majdrity’s.approacﬁ ﬁill set back
the developmént of the ccllective_bargéining process;which.the
Act was.intendéd to promote, for it will ehcourage employers
‘not to bargain with fheir employees' representatives about any
-crop change decisions, even Ehoée which will deprive many

emplcyees of their livelihood. At the sams time the majority's

2/See, Quarterly Report of the General Counsel, BNA Daily Labor
Report (Jan. 3, 1983) D-1, in which the NLRB's General Counsel
concludes that under FNMC and Beb's 8ig Boy, those plant
relocation decisicns which are motivated by labor cost
considerations are subject to decision vargaining.

9 ALRB No. 386 _ : 44,



approach creéteé & strong possibility that an employer with no
fTV intention of subcontracting cultivation of a crop will later
| be found by this Board to have subcontracted it nonetheless,
as has Respondent here, and to be llable for its fallure to
bargain about lts decision to do so.

Dated: June 17, 1983

-PATRICK W. HENNING, Member.
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CASE SUMMARY

Cardinal Distributing Company, Inc., @ ALRB No. 36
dba Peter Rabbit Farms, Case No. 78-CE-12-C
Cardinal Produce Sales, Inc.
of Coachella Valley

ALJ DECISION

The ALJ concluded that Respondent's responses to requests for
information from the UFW were incomplete, inadequate and
inexcusably delayed. The ALJ found that Respondent thereby
manifested bad faith bargaining with the UFW and violated
section 1153(e) and (a) of the Act.

Respondent also raised the wages of its carrot bunchers without
giving the UFW prior notice and an opportunity to bargazin over
the increases. The ALJ found that the increases were not part
of an established program of fixed, regularly granted increases;
the UFW did not waive its right to receive prior notification
of proposed changes; and no bona fide impasse in negotiations
preceded the increases. He therefore found Respondent violated
~section 1153(e) and (a) of the Act.

Respondent notified the UFW that it intended to discontinue
growing green onions, beets, cabbage, and parsley and offered
to-bargain over the effects of those decisions on the bargaining
unit employees. The ALJ concluded that Respondent must also
bargain over the decision to discontinue those crops. The ALJ
based his conclusion on the following factors: (1) the decisions
involved less than 15% of Respondent's total acreage but reduced
the bargaining unit by over 70%: (2) no overall change in
Respondent's operations resulted, i,e., Respondent still primarily
planted and prepared row crops for market, and made no capital
investments; and (3). no compelling need mandated swift managerial
action. The ALJ, applying NLRA precedent, found that where an
employer's managerial decision causes a reduction in bargaining

unit work, that decision is presumptively a mandatory subject
~of bargaining. ' : - _

The order proposed by the ALJ included a bargaining order and

a makewhole remedy, but the ALJ did not order the crops replanted
due to the UFW's delay in responding to the Respondent's
notification of the crop discontinuances.

BOARD DECISION

.The Board unanimously affirmed the ALJ's conclusions regarding
Respondent's refusal to provide information and the unilateral
changes made by Respondent. However, a majority of the Board
found, applying the balancing test set forth by the U.S. Suprems

~Court in First MNational Maintenance Corp. v. NLRB (lesl) o

<32 U.5. 866 [10l S.Ct. 23731, that ordinary managerial decisions




concerning which crops to grow or discontinue are not mandatory
subjects of bargaining. The majority concluded that because P
decisions regarding which crops to grow or discontinue lie at b
.the core of entrepreneurial control they are not subject to a
mandatory duty to bargain. The Board specifically overruled
the approach in Paul Bertuccig (1982) 8 ALRB No. 10l. The
majority concluded that Respondent's decision to discontinue
growing beets was actually & decision in effect to subcontract
that work and as such is a mandatory subject of bargaining.

REMEDY

The Board affirmed the ALJ's remedy, and also ordered Respondent
to pay a limited backpay award to employees affected by the
discontinuation of the beet production part of its operation.

CONCURRENCE/DISSENT: MEMBER WALDIE

Member Waldie disagreed with the majority's crop decision
- analysis, although he joined in finding a vielation as to the
discontinuation of beet production, .. Member Waldie would continue
to apply the functional, case-by-case analysis of crop decisions
~used in Paul W. Bertuccio (1982) 8 ALRE No. 101 and order
- restoration of the status quo ante for the violation, absent

a showing of hardship by the employer. o ' '

CONCURRENCE/DISSENT: MEMBER HENNING

© Member Henning concurred with the majority in its conclusions
that Respondent committed three separate violations of

- Section 1l153(e) and (a). Member Henning disagreed with the
majority's categorical approach to the issue of bargaining over
crop change decisions. Relying on First National Maintenance
Corp. v. NLRB (1981) 452 U,5. 666 and Bob's Big Boy Family
Restaurants (1982) 264 NLRB No. 178, he argued for the Paul W.
Bertuccio (1982) 8 ALRB No. 10l case-by-case approach in which
. the benefit to labor-management relations and the collective
bargaining process is balanced against the burden thereby imposed
on the employer's conduct of its business. . o

% * % _ .
This'Case-Summary is furnished for information only and is not
an official statement of the case, or of the ALRE, '

* * *
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STATE OF ZALIFTORNIA
3ETORE TIE

AGRICULTURAL LA3OR RELATIMNIS BOARD

CARDINAL DISTRIBUTING COMPANY, IT.:ICl. ).

ReSpondent;
and ) Case lio. 73~-CE-]12=-C
CIIITED FARM WOBKERS OF AMERICA,
AFL=-CIO

)
)
)
)
) .
)
Charging Party)
)

APPEARANCES :

For the General Counsel,
Nancy Xirk and Robert Cheastv

-For the Respondent,
Michael P, Melman, of
Los Alamitos, California

For the Charging Party,
- Nancy Jarvis o

~ DECISIOM

STATEMENT OF THE CASE

David C, Nevins, Administrative Law Cfficaer: This casza
§

-was heard by me in Indio, California, the hearing commencing on

Anril 4, 1979, and ending on April 20, 1%79, The case is hased or
an unfair labor practice charge filed on August 14, 1978, “v the
United Farm “orkers of America, 2FL-CI0 {hereafter the “urat),
which charge led to the fGeneral Counsel’s ccmplaint, originallvy
dated March 1, 1979, and amended in writing on 2pril 2, 1272, The
unfair labor practice complaint charges that the Resnondont,
Cardinal Nistributing Comnanr, Inc. (sometimes referred :n an tie
"Company"), violated Sections 1153(a) and (e) of the foricultural
Laror Relations fct {(hersafter the "Act"). The Resoonden: dznins
that it vioclated the Act.

7/
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All ﬂartles, including the U which iatervened in the
oroceedlng, were represented at the hearing and were given a full
opportunity to oarticipats in the trial. The feneral Counsel P
the Respondent £iled briefs after the close of the qearlnw T;”f
following findings of fact and conclusions of law are hased unon
the entire record, including my observation of the witnesses' de-
meanor and cons;deratxon of the rnsmectlva arqgurents and brief
of the narties,

BACKFROUNDI/

Although officially captioned in this proceeding as
Cardinal Distributing Company, Inc., the Respondent is composed o
three entities: Cardinal Distributing is responsible for operat-
ing a packing shed, Cardinal Preduce Sales is responsible for
marketzng farm products, and Peter Rabbit, Inc,, is responsible .
for farming some 1,500 acres of farmland in the Coachella Valley.
(Mo particular dlstlnctlon iz hereinafter made between these

- three entities, although the issues heresin relate solely to the

agricultural workers emploved in the Resoondent's farming opera-
tion, Peter Rabbit, Inc,). The Respondent generally growq row
crops on its owned and leased farmlands, including such crops as
carraots, corn, hok choy, cabbage, grzen onicns, parslev,
broccoli, beets, and others. The Respondent is managed bv John
Powell, whose family owns all three entities of the Pesnondent.

On March 29, 1977, the UFW was certifisd bv the Agri-

~cultural Labor Pelations Board (hereafter the "Board") as the s

bargaining representative of the Respondent's agricultural L
vorkers. On April 7 the UFYW requested to commence collective »ar
gaining and submittad a thre=-nage request for the Respeondent to

provide information to it. The Respondent and the IFW began

- their negotiations on “ay 23, 1977, and continued to meet through

March 30, 1979, attending some 27 bargaininq.sessions.

The issues in this proceeding relats to three basic

- charges:

1, That Pespondent, since February 14, 1978, has re-
fusad to provide the UFY its requested informaticn and records
which ars necessary and relavant to nﬂqohlat= a collective "ar-
galnlng agreenent.

2. That in rFebruarvy, 197 th2 Rasponcent unilaterall-
institutad a wage anrease without barcalnlnq about it 7ith the

UFW.

3. That in July, 1978, the Respondent failaé to necc-

- tiate with the UFY regarding the Fespondent's decision +to

I/Jurisdiction under the Act exisis to make determina-
tions with™ respect to the unfair labor practice allegations.
The Resvpondent concedes it is an agricultural emnlover and tHat -
the UrW is a lahor organization -7ithin the terms of §5114%.4(c.
and (£) of tha Act, respectivelv. —
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discontinue the farming of green onions, »eets, parsley, and
green cabbage.

Each of the feoregoing issues is separately set forth
below in terms of its nertlnent facts and legal analwsis.

. I »
THE RESPONDENT'S ALLEGED REFUSAL TO PROVIDE

THE .UFY YIITH CE RTA LM PEQULSTED IWFORﬂ“TIOM
TOR BARGAINING.

A, Introduction:

From until the UFW's original request for bargaining,
on April 7, 1977, through the filing of the instant unfair labor
practice charge, on August 14, 1978, numerous regquests for infor=-
mation were made bv the UFW, both througH written correspondence
and through verbal aonroaches at the various negotiatinc sessions

-and numerous responses were made by the Respondent to those re-

quests. Most of the UFW's wverbal lnformatlcn rncuests wares
directed to Mr. Al Caplan, a lahor consultant, who served as the

‘Respondent's srokesman throughout the collective bargaining. 211

of the Ur's information requests were eventuallv submitted to
“r., Walter {(Terrvy) Watters, Mr. Powell's brother-in-law and the
RPespondent's controller, who was delecated th= IESDOnSlbllltv for
respending to the UFW's requests, 2/

Although the UFW's orlqlnal request for lnformatlon
(April 7, 1977), which continued to serve as the foundation for

its subsequent requests, was extensive, for purpocses of this pro-

ceeding it can be broken down inte four basic categories of in-
formation that was sought.3/ Flrst, the UFW's request asked for
what is referred to herein as "employee data," which pertained to
the bargaining unlt employees' names, ages, birthdates, resi=.
dences (as well as the foregoing information for the emplovees'
spouses), their social securitv numbers, job classifications,
wages, and dates of hire, As a related matter, the UFW requeated
'lnformatlon as to the wages, fringe benefits, and other

2/Several different UFW repr=sentatLVes served as the
UFW's chief negotiator through the 16 or 17 months of negotia-
tions that are involved in this procseding. They were: Ruth
Shv, who was the chief negotiator between May and Qctober, 1977:
nllseo Medina, who was the chief negotiator between Januarv and

“March, 1978; and Karen Flock, who was the chief negotiztor be-

ginning in Julv, 1978,

' 3/Some of the 1nformat10n originally soucht from the
Fespondent was immediately provided or was nonexistent. Be-
cause this tvpe of informatiom is not in disoute in this pro--
ceeding, no effort has been made in the text akove to catalog
everv specific information request made bv the UF'] or every spe-
cifie response submitted by the Resvondent.
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compensation paid by the Respondent to nonbargaining unit em-
plovees, as well as seeking copies of anv labor contracts cover-
ing such.nonbargaining unit emnlovees. Second, the UFil's re-
quest asked for what is referred to herein as "fringe benefit™:
data, which nertained to such things as the bargaining unit em-
Ployees' holiday nay, vacation pay, medical Lenefits, life insur-
ance and other benefits to which thev were then entitled. 1In
this connection, the UFW requested a conv of the emplovees’
existing medical insurance plan, as well as t4e medical claims
data over the last two vears (as to the amount of loss and number
of claims). Third, the UFW's reguest asked for what is referred:
to herein as "production data," which pertained to the croos
grown bv the Respondent, their respective acreage, growing and
harvesting cvcles, and several factors that related to "piece=
rate” information. The piece~rate information sought included
data as to the number of units nroduced in each crop, total hours
workaed on such croo units, amount paild to employees for such
units of production, rates paid per unit, and the average hourly
rate paid to the emplovees for each crop. Finally, the UFW's re-
quest aslked for what is referrsed to herein as "health and safety”
information, which pertainad to the tyre of equipment used hv the
Respondent for each of its crops, the safety and nrotective

- equipment and clothing provided to erployees, and the pesticides

used on a2ach crom, when they are used, and their means of anpli=~
cation. . - ' -

B. The UF¥W's Information Reaquasts And The Respondent's Reactions

1. 1977

.

Five dayvs after the UF"'s April 7 corresnondence,
the Corpany, through Mr. Caplan, wrote and advised that the. re-
quested information was heing compniled and noted that "some of
the information requested is in the hands of the lahor contractor
who supplied most of the labor."” The Company's agricultural -rork
force was composed of two basic groups: the Company directly ar-
ployed "steady" workers, numbering between 15 and 25, who were
primarily responsible for the irrigation and tractor driving
work, and who worked in year-round fashion and werse paid hy the
Company; for the bulk of the work, such as thinnine, hoeing, and
the harvest (performed primarily on a piece-rate basis) the Com=-.
pany had emploved (until August, 1878) the sarvices of a lahor
contractor, Jose Ortiz. Ortiz had historically been resmonsikle.
for maintaining the pavroll and other information concarning his
crews; his normal work pattern was to provide the Companv his
crews around early Hovember each vear, and these emnlovees would

‘remain until earlv Aporil ths following vear, though sone would re-

main with the carrot harvest until late Hay,4/

4/0n farcha 11, 1977, the Board in Cardinal Nistrikutincg
Co., 3 ALRE o, 23, rejectad the Resvondsnt's GoREentlion ERAT
Jose Ortiz, and not the Resvondent, was the "emnlover" of
Ortiz's crews, finding instead that "Cardinal Distributing Co.
is therafore deemad the amnlover aof the ~orkers orovidad wv Jos ‘
Qrtiz." “'r. Powell admittedly was acquainted -- [continusd]
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, On April 20 the Respondent submitted in writing to
the UF¥ the basgic information that it was to provide to the I'FU
for the remainder of 1977. For the requested "emnlovee data™ the
Respondent provided the names of 18 steady emplovees, their sex,
social security numbers, dates of birth, job classifications,
pay, and dates of hire. Mo reference was made by the Company as
to their residences or their spouses. The Company also made no
mention of the piece-rate emplovees (also in the bargainineg
unit), not even that it was seekinag to gather information con-
cerning them. As for the information soucht concerning the non-
bargaining unit emplovees, the Companv merely submitted a copv of
a labor agreement entitled "Coachella Valley Crape Crop Agree-

ment,"” although the Company had grown no grapes since the mid-
1960's.5/ :

Similar deficiencies existed with respect to the
other information requested by the UFW. The Company's April 219
letter supplied certain information concerning the emplovess!
existing "fringe benefits," such as the monthly cost rmer em~
Plovee for medical insurance and a copy of the medical plan which
purportedly covered them, referred to as "Plan 22,"6/ The Com-
pany failed to provide any claims experience data with resvect to
the medical plan, claiming it then lacked the time to analyvze the
existing information. As for the holiday and vacation pay infor-
mation reguested, the Company merely referred to the expired
"Grape Agreement.," As for the requested "production data" (in-
volving piece-rate information), the Company responded that such
information was "not applicable." Again no reference was made to
Jose Ortiz or any effort to compile the reguested "production
data.”™ &As for the requested "health and safety” information, the
Company resoonded with a list of the equipment it used and the
name of one pesticide it emploved; no reference was made as to
the safety or protective equipment available for employees or

_ 4/lcontinued]--with the Board's finding regarding Ortiz
and understood that, as a result of that finding, it was the
Company's responsibility to maintain any regquired emplovee infor-
mation for its workers, Powsll claimed, nonetheless, to have
given that responsibility over to Jose Ortiz, desmite the fact
that Powell admittedly thought Ortiz to ke somewhat uncocperative
and difficult to contact during the off=season,

5/t the time of its response to the UFY, the EBespon=~
dent also operated a packing shed, whose enplovees were repre=-
sented by the Tresh Fruit and Vegetakle Workers Union, Local P-
78=8, which had last signed a collective barcaining agreement
with the Company on Jovember 18, 1676. This agreement was
neither mentioned nor subnitted to the UFJ, '

6/It was uncontradicted that Plan 22 did net at thar
time cover bargaining unit emclovees, who were then covered by
a "Plan 10." Rather, Plan 22 at that time covered the Companv's
shed workers, althouch this fact was not noted in the Companv's
response. ' : '
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~earlier correspondence with the Companv, on Mpril 37, and at +He

~cally mentioning the vacking shed emplovees,

when and for which crons the one pesticide was used.

It was not until July 20 that tie UFY made any o
further effort to recuest information from the Pesnondent, Inv

initial negotiating session, on May 23, the UFY advised the Come
pany that it was studving the information supnlied by the Comrpanv
and would let the Comnany know if further information was neces-

sarv. | B 5

At the negotiating session on Julv 20 the UFW gave

to the Companv a letter, dated the same day, in which it reviewad

its information requests, As for the "employee data," the UFY
noted that it wanted the bargaining unit emplovees' residences,
information concerning their spouses, and the names of workers
other than the "steadies.," 23 for the "fringe henefit" informa-
tion, the UFY noted that the Company had failed to subnit the
eligibility requirements for the existing medical insurance
coverage, the past two vsars'! claims experience regarding the
medical insurance, the eligibility requirements for paid nolidays,
and the names of emplovees ttho recelved vacation pav during the
vast year. The UFW likewise noted that all information concernine
the "production data" (involving t4e piece-rate information) was
missing, As for the "health and safetv" items, the UFY asked if
the one pesticide mentioned by the Company was the only one it.
used and which safetv and protective equipment the emnlovees used,
In its July 20 letter, the UFY also inguired whether the "Grape
Agreement” covered all the nonbargaining unit workers, snecifi

: - On.Aﬁgﬁst 18, in a letter of the same date, the Com-
Dany provided the UFW's negotiator, Ruth Shv, with its next compi=

-lation of the requested information. As for the missing "em=-

plovee data,” the Company wrote that the "other" workers referrad
to by the UrW were hired bv Jose Ortiz, who maintained their re-—
cords, and that "{hle can be contacted directly when he returns
to the desert in late October," Similarly, in regard to the re-
quested piece-rate information (part of the requested "sroduc-
tion data"), the Company wrote that it was not familiar with the
pPlece-rates paid to its employees and that "[v]ou will have to

-contact hinm [Jose Ortiz] directly when he returns to the desart in

late Oct."7/ As for the "fringe henefit” information, the Commany
set forth the medical insurance eligibility for emplovees (though

~ 7/Desplte tne Respondent's written claim that it was.

‘unfamiliar with the piece~rates paid to its emplaovess, at the

hearing ™r. Powall descriked how at the beginning of =each har-
vest season he would negotiate with Jose Ortiz as to the piece-
rates to be paid emplovees and how nuch over that rate NOreiz
would he paid, Also, as will be seen later with respect to the
Coempany'’s unilateral niscs-rate increase in 1978, Powell claimed
that the Company had a practice of keening advised of and davine
to emploveses the nravailing oiece«rates that existed in the o,
Coachella VYallevw, ' ' =
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this information was still based on the packing shed emplovees!
maedical insurance orogram, Plan 22), listed the steady emnlovees
who had recesived vacation pav during the last vear (though it dic

not specify amounts), and indicated that the requested claims in-

formation was not available “ecause ths medical insurance records
failed to make a distinction between agricultural and nonagricul-
tural claimants. 2s for the "health and safety" items, the Con-
pany now provided the names of four additional pesticides used hy
it (though without describing the means or periods in which thev
were used), and listed mechanical safetv devices and protective
apparel used bv its emplovees. The information provided bv the
Company on August 19 was discussed at the negotiating session
that day, and Ruth Shv continued to insist on getting the missinc
"employee data," particularlv with resmeect to the piece~rate em-—
plovees hired through Ortiz. Shy maintained that it was the Com-

panv's responsibility, not the UFI's, to gather the requested in-

formation from Ortiz.g/

_ The UFY's unsatisfied request for the "emmlovee
data" became a point of contention at subsequent negotiating ses-
sions., At both the August 24 and September 16 sessions, Shv
asked about the missing information regarding piece~rate workers,
and Caplan claimed it was unavailable and that the Companv would
make no further effort to get it. A similar discussion tool
nlace, according to Shv, at the negotiating session on Cctobler 7,
at which session she mentioned that the spousal information for
the steadv employees was still missing and Caplan indicated he
would check on that spousal data. o '

2., 1978
In January, 1978, Eliseo Medina became the UF's

negotiator. On January 16 he wrote to Al Caplan and reminded him
that the Companv had still not nrovided the comnlete "production

§/The Company's efforts during this pericd of time to
get the requested information from its labor contracter remain
scmewhat shrouded in confusion. Terry Watters, the controller,
claimed to have tried several times to telephone Ortiz at his
local residence for several weeks following Poril 7, but without
success. Neither Ortiz nor his wife was reached., Watters did
not send anv written correspondence to Ortiz's residence, and
after his several unsuccessful attemwts to contact ortiz, "re-

‘signed” himself to waiting for Ortiz's return in the Zall,

Watters admitted, however, seeing Ortiz in September, but claimed
that despite requesting Crtiz to provide the emplovee informa-
tion, Ortiz did not do so until at least Noverber, 1977. Powell
also acdmitted seeing Ortiz one or more times between 2Anril and
Cctober. Al Caplan, the Companv's negotiator, testified that he
had no knowledge of what efforts, if any, the Commanv made to -
contact Ortiz. And the UFW was not advised of anv Company effort
to contact QOrtiz. ' -
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~unfair labor practice charge against the Respondent, serving it

data”™ that had heen requested.9/ One dav before the next scha=
duled negotiating session, which was Januarv 23, the UFY filed an

on the 19th, charging that the Tespondent had unlawfully refusi;

to bargain by, inter alia, failing to provide the UFY its ree
Juestaed information. :

_ At the January 20 necotiating session the UFJd's ine
formation rscuests were discussed at length. 2t that meeting
Caplan indicated that Jose Ortiz was now back and that the Comman

‘had his records. Terry Hatters, who alse attended the meeting,

indicated to Medina that the Company was gathering the requested
information. Medina also mentioned to Watters that the UMY had
not- received the spousal information with respaect to the stzady
emplovees, but Watters told him that that information was not
available, At the January 20 meeting Canlan handed Medipa a
letter which sat forth the pirce~-rates paid Ly the Comnanv for
four of its crops (onions, parslev, beets, and carrots}, al-
though the piece-rates listed were for the 1976-1977 harvest sea-
son that had ended in April or Mav of 1977, not the current har-
vest then underwav. ' IR o : B

As for the records of Jose Ortiz that were turned

- over to the Company, the testimonv is not consistent as to when

they wers turned over., !Mr. Powell indicated that the Company re-=
ceived them in late Octcher or early Hovember, 1977; he racalled
that Ortiz had returned to work at the Company on lovemher 1.
latters at one time also indicated in his testimony that Ortiz
returned in late October and turned over his records in E
November; at another point in his testimonv Watters indicated
that Ortiz turned them over in late December. None of the fore-
going time estimates squares with the fact, as stated in e,

Powell's later letter of Octcber 2, 1978, that Ortiz's work com-
nmenced during the week of September 26, 1977, ' ‘ '

The records of Ortiz apnarentlv consistad of
several things: nayroll journals, emplovee signature cards, and a
1977 tax comnilation for wages he paid that vear.. It mav be that
some of the foregoing material was turned over at various times,
not all together. Ortiz's pavroll journals identified by name and
social securitv number those who specificallv verformed work for
the Company and on which crap, indicating how many units each
worker harvestaed on which dav of each week he or she worked and
Aow much each earned (and in some cases the hours worked wers
noted)., Unlike the pavroll journals, Ortiz's signature cards ancé .
tax list included, in indiscrininate fashion, all those who

worked with Ortiz, irrespective of which grower thev performed
work for, ' - ' '

On two occasions in latter January, on the 23rd and
on the 25th, Caplan wrots to '"edina and informed him that the

9/fegotiating 3essions had alse taken nlace on

Jlovember 13 and Tecember 12, 1977, before “'edina azsurmad AHis re

oonsibilities vis-a-vis the Comnanv., _ e
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Companv was making an effort to compile the requested "productior
data.” In the latter letter Caplan noted, "[a]s soon as records

.are available and ohtainable, copies will be given to wou." =~¢

the negetiating session on Februarv 12 edina reviewed the kinc
of rzcords he nesded from the Company and the reasons for them.
de again renuested "emplovee data®™ in regard to spousal and resi:
dential information. Caplan indicated the Company was working or
the records and they would be provided as scon as nossible,
Medina then wrote Canlan a letter on February 15, confirming that
the Company was working on the production and emplovee records ar
that Caplan would have Mr. Watters call Medina to discuss the re-
cords. At the Februarv 12 meeting Cavlan had been unable to des-
cribe to Medina the kind of records that had been turned over to
the Companv by Ortiz. In Medina's Februarv 15 letter he also cor
firmed that Caplan would check to see whether the Company's pack-
ing shed "packs anv produce, under its labels, not harvested by
workers covered by the UFW's certification." At the next nago-
tiating session, on Februarv 24, Medina again inguired about the
"production data," and Caplan indicated he thought the informa-
tion would he available in early March. Watters never called
M“edina to discuss the records he and his office staff were workir
on.1l0/ - '

On March 3 the Pespondent wrote to the UFW regardin
the first "production data" with respect to piece-rate wages that
it supplied, As requested bv the UFW on 2pril 7, 1977, the Conm=-
pany listed the acres on which four of its crops were grown, the
units of each that were harvested, the "hours worked," the total
wages paid for each harvest, the "average wages per unit," units
produced per acre, units of production per hour, and the "average
hourlv rate."1l/ . ‘ '

L10/At the February 24 meeting “ir. Medina also inquired
of Caplan as to which emplovees the Company considered supervi-
sors having the authority to hire and fire others, Canlan named
eight such emrlovess. A letter dated the following dav, from
Watters to Caplan, which named onlv two emplovees with the auth-
ority to hire and fire others, was never given to Medina.

1l/It should be remembered that the UFW's negotiating
team was not given a copv of Ortiz's records, receiving onlv the
Company's summary and analvsis of them., At the hearing, after
revieving portions of Jose Ortiz's payroll journal, Mr. ledina
reflected that it was impossible to determine the number of hours
worked by most of the wiece-rate emnlovees; thus, one could not
tell thelr units of production per hour or their average hourly

‘Pay rate, which were reflected in the Comwanv's summarv, From

the testimony and from the journal pages introduced in the re=-
coréd, it seems clear that Ortiz's records contained no hourlw in-
formation for most cof the piece-rats work. Even Yr, Vatters,

whe calculated the Companv's hourlv figqures as found in the sum-
marv, conceded that the records he most heavily relied on (per-
taining to earlv 1277) did not all contain hourlv information -
and that he had to “"extrapolate" from the hourly figures that
ware civern to the records whzre such information == [continued]

w 9 =
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Cn I'arch 7 the UFY responded to the Companv's "pro-
duction data® in writing, raising several basic guestions concerr
ing the Company's information. The UFW first inquired whether—th
oroduction figures were for the entire calendar vear 1977 or .
a particular harvest during that vear; second, what the presant”
wage rate was for each operation, since the Company had onlw
stated the "average wages per unit"; third, whether different
rates pertained at diffesrent times; and fourth, whether more than
one employee worked under a single emploves name and social secu-

. rity number.l2/ The Company responded to the UFi's inquiry three

davs later, BTreaking down its 1977 production figures into "earlw
and "late"” 1977 (thus, covering two distinct harvest seasons) ,
specifying which piece-rates pertained to which portion of 1977,

‘acknowledging that "one set of rates prevailed from January

through April and another, higher set was estaklished from
October throuch December”; and indicating that Ortiz's recards
made no reference to more than one individual working under a
single sogial securitv number, ' Lo o

On March 18 the Company submitted in writing cer-

tain "emplovee data,"” This information consisted first of a convy

of Ortiz's 1977 general tax list, containing names of Company emn-
pPlovees, checked off from among all those who had worked with
Ortiz in 1977 (irrespective of which grower usad them) , and secon

of copies of employee signature cards for those Company emnloyees

for whom a card could he found among Ortiz's 8,000 to 10,770
cards. The cards,_which contained certain personal data, were no

et

- 1l/lcontinued]--was not given, As noted at the hearifg
however, three full weeks of the onion harvest in early 1977
listed no hourly figures, and of the one week of records in latte:
1977 that contained hourly information only one of five naces per:
taining to that particular week contained such information. The
nourlv information that was contained in the records was written
in pencil, while most of Ortiz's production. and earnings data wer:
in ink, When guestioned, Watters could not remember how he extra.
polated from the records so as to devise his hourlv information
(¢.g9., he could not remember whether he used the same extrapcla-
tion formula based on the harvest in earlv 1977 and carried it '
over into the harvest for late 1977, or whether he relied on the
one page of hourlv figures in late 1977 to extrapclate informa-
tion for the whole of late 1977). ' :

12/¥r. Medina asserted at the hearing that Crtiz's re-

cords reflscted in some instances that mors than one worker per-
~formed work under a single emplovee's name and social security

nurmber, Lxamples of Ortiz's vayroll journal that were intro-
duced into evidence, which "edina had not seen during negntiae-
tions, reflect substantial discrepancies in the daily harves+
oroduction between certain workers. 3Based on his long exXper-
ience with harvest production, Yedina convincingly described how
it was highlv improbable for only one worker to have harvestsd
as manv units of onions on any given day as were listad for sorn
emnlovees in Qrtiz's journal.
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submittéd for most of the emplovees checked off on the tax list a
having heen Companv employees in 1977.

At the two negotiating meetings in ‘iarch, the 0Ty
orotested the manner in which the Companv provided its producticn
and emplovee ‘information. At the ‘larch 10 meeting, after 4e had
received the "vroduction data," !ir. Medina reguestaed to see the
records from which the Companv's summaries were develoned,

‘ledina asserted to Camlan that the only means bv which to verif
the Companv's information was to look at Crtiz's records. Accord
ing to Medina, Caplan responded by saving "that was it," that it

‘was all the information that would be orovided. ™Medina alsc ei-

nressed his concern over the possibilitv that more than one
worker was performing work under one social securitv numher; he
explained to Caplan that the harvest was then underwav and the
foramen would know if such a nractice existed. At the March 27
meeting, after he had received the "employee data," *tadina ob-
jected to Caplan that the employse list and the signaturs cards
were incomplete, that some cards did not contain hirthdates, that
no spousal information was provided, ané that no job classifica-
tions were orovided, According to Medina, Canlan said that was

'all the information that was available. One more month nassed

when Puth Shy, who again served as the IIFi/'s negotiator at the
next, 'av 26 meeting, tried to raise with Caplan gquestions con-
cerning the information still missing from the UFi's requests.
But, as Shy recalled, the discussion ended quicklwv hecause Terrv
Watters, who was exmected to attend the meeting, did not :
appear,13/ | | | -

) On June 23 an attornevy for the UFY, Illen
Greenstone, wrote Mr, Caplan, cataloging the information still
sought by the UFW, Greenstone's letter noted in recard to "em-
ployee data" that the UFW was still without the residence and
spousal information for the steady emplovees, that the UFY was
still without any persconal data concerning some 443 niece-rate em-
plovees (for whom signature cards were not submitted), that the
UFW was still without spousal information and joh classifications
for any of the 594 piece~rate emnlovees listed on Oriiz's tax
comnilation, and that the UFY was still without information con-
cerning the wages and working conditions of the Companv's shed em-
plorees. Her letter went on to mention missing medical insurance
claims information, information as to the vacation pav received
2y the emplovess who had taken vacations, information to determine
whether family groups or onlv individuals worked under a single
soclal securitv number, and the means and schedule of apnmlication
for most of the pesticides listed bv the Companv for its opera-

“tions,

13/According to Shv, a discussion ensued eon Mav 26 con-
carning some sconomic nrooosals and reference was made t0 the
Grape Agreement. Shv recalled that Caplan initially denied that
the frape Agreement had any bearing on the Companv's emnlovees,
Dut he retractad that viewnoint when she told Rim that the Cop-
wanv had submitted the “rame Agreement as one which had covered
the Comnanv's emnlovees, :
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. Cn July 31 the Company responded, in nart, to the
UFW's letter of June 23,14/ 1In this Julv 31 response the Comnanv
provided a list of 22 steadr emplovees, their “ire dates, their
job classifications, their wage rates, their addresses, and tv’ D
names of their spouses.l5/ The Company also provided a descrir:-
tion of the means of and schedule for the anpplication of five
pesticides it emploved in its operations.

On August 22, following a negotiating session con-
ducted on August 18, the Company provided still more of the infor
mation requested by the UFW., It provided a list of 12 steadv em=
plovyees who had received vacation pay during the Company's last
fiscal vear and the amounts of that pay (as well as some other
pay data for these emplovees), The Company also advised the UFH
that its medical insurance underwriter could now nrovide the re-
quested medical claims insurance information and enclosed a coov
of its letter to the underwriter requesting such data for the
last year. Finally, the Commanv advised the UFW that the union

~which represented its packing shed employees would forward a couoy

of its collective bargaining contract to the Urw, Then, on
August 24, the Company submitted to the UFW a list of its steadv
emplovees whao also performed harvest work, noting the harvest
that each worked in., On September 1 the Company submitted anothe:
letter to the UFW which set forth the aggregate total of medical

14/Two incidents that occurred in the meantime are of
note.. On June 26 Mr. Caplan forwarded to Watters the UFW's
June 23 letter and urged Watters to supnly the information T
Greenstone regquested, stating, "As I indicated to you, it would
he helpful in this coming ALR3 trial, if we could finally get
all the information that's available to the Union." The sacond
incident occurred on Julv 8, when the Company advised the UFW
that it had decided to discontinue the farming of green onions,
heets, and parsley, effective the 1378-1979 operating season,
Following this July 8 announcement (which will he discussed
further in more detail), some correspondence was exchanged and
negotiating sessions held wherein the Companv's croo discontinu-
ancs was discussed and information concerning it exchanged. With.

-+
R L

‘the opossible exception of information requested by the UFY¥ as to

emplovee seniority data, tha Companv provided the UFY with suh-
stantial information concerning the cron discontinuances.

_ 15/Rccording to ''r. atters, the Companv devised an
emolovee information card that was éistributed to its steadv em=

-Dloveas and the cards were filled out within about two weeks.

Watters asserted that when the Company had originally attempted
to gather some personal data from its steady emplovees, hack in
1377, the supervisor who was given the task reported back that
the emnlovees did not wish to provide such information. ‘Yjatters,
however, could not testify as to the means emnloved hv the sunere
visor in 1977 to gather the information, nor whether more than.
one steadv emploves had then rafused to =rovids ths infarmaticn
The supervisor did not tesitifw,
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vear.l6/ Then, on Septemher 29, the Company mailed to the UTY a
cooy Of the collective bargaining agreement that covered the
packing shed workers, acknowledging that the union wwiesnh renre-~
seanted those workers had not provicded a cony of it to the ©rv,

claims that wers paid to its farm emnlovees during the last fisc:

C. Analysis And Conclusions:.

L. Introduction: Some Ceneral Princinles

In looking to the N¥ational Labor Relations 2ct
(hereafter the "NLRA"), as amended (29 r.5.C. §l51, et sen.), as
we must do under the terms of our Act, several ohvioGs and clear
principles can be delineated for measuring whether an emmlover
has lawfully complied with the demands for information made kv

‘his emplovees' collective bargaining agent. As a general prono-

sition,

The Board [WLRB] and the courts have uni-
formly held that a collective bargaining
agent is entitled to all wage and other
employment information essential to the
intelligent representation of the em-
ployees. [Cases omitted.] Moreover,
while an emplover is not required to fur-
nish such information at the exact time
or in the exact manner reguested, it must
be made available in a manner not so bur-
densome or time consuming as to impede
the process of bargaining, [Cite °
cmitted.] It follows that where the in-~
formation is necessary to and is sought
in connection with current collective
bargaining negotiations, such information
must be delivered with reasonable prompt-
ness. so as not to imnede those negotia-

. tions.ll/ ' ' - : S

Clearlv, a union's request for information relating to the wage
and fringe benefit data for bargaining unit emplovees is5 presump-
tively lawful and must he complied with by the emplover
[Electrical "fg. Co., 173 NLRB 878, 879-99 (1968)], and just as
clearly "1t 1S necessary for the union o have full inforrmation

~as to the names of the emnlovees in the unit, their wage rates,

and their classifications in order for it intelligentlv tn

16/1t 1s not clear whv the Commanvy choée to provide

'only the aggregate total of szuch medical claims. vhen the in-

surance underwriter nrovided the claims information to the Com-
panv, that information set forth the claims information with
resnect to each individual emnlovee listed (i.e., the steadv em-
nloyees)., - : _ ..

17/Eohler Co,, 128 JLRR 1062, 1073 (1960},

- 13 =
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represent the emnlovees in the contract negotiations."
Cincinnati Steel Castings Co., 86 NLIB 592 (1949} ; sec also,
Curtiss-lWright Corn., 34 F.2d 61 (3rd Cir. 1965).£§/

If the information sought by a union is relevant -ce
collective bargaining, the emplover's only excuse for not nrovid-
ing it is if the information is unavailable or if comniling it
wotld be too burdensome. Ses XKorn Industries, Inc. v. #.L.7.B,,
389 F,2d 117, 57 L.C. 420,658 Tdth Cir. 1957), ana Hestingnouse
Electric Corwo., 129 NLRB B850 (1969). But, the emplover must maks
a8 reasonably diligent effort to obtain legitimatelv requested in-
fcrmation,lg/ and, when such information can be ohtained, onlv
vartial disclosure of it to the union is insufficient., I.T.T.
Corp. v. H.L.R.B., 382 F,2d 366, 63 LRRM 3002, 3003 (3rd Cir,

» C2rt. denied, 389 U.S. 1039. A coreollarv princicle i=
that "[g]lood faith bargaining necessarily requirss that claims
nade by either bargainer should be “onest claims,” N.L.R.B, v,
Truitt Mfqg., Co., 351 U.S. 149, 152 (1956). '

2. The Resvondent's Compliance 7ith The Uru'g
I et v —————— T oy ——— >
Iniormation Fequests Did ot COmROrt With The Ack

Little purpose would be gained from a full review
of the relatively uncontasted facts surrounding the numarous UF
requests for information and the Companv's responsas, as set
forth earlier, A brief summary of these facts, however, will he
noted in the follewing paragraphs, and the Pespondent's basic
exovlanations for its conduct analyzed. For a more corplete -
understanding of the factual circumstances in this case, the £
lowing discussion will center specifically on the four baszic = -
categories of information sought hv the UFW and the Pesnondent’s.
reaction as to each of them, o o o R

2. Emplovee Data:

Beginning on April 7, 1977, and continuing
through June 23, 1978, in negotiating meetings and in its corres-
pondence, the UFY reguested information concerning two groups of
Company emplovees. One group was the hargaining unit workers,
consisting of both steady emplovees and pisce-rate emnlovaes;

for this group the UFY sought information concerning their waces,

18/Little need be said concerning the relsvancv of the
information sought tv the UFT in its negotiatinns with the Faa=-
pondent. 2almost all of the reguested information nertained to

~the identification of bargaining unit members and their working

conditions, including such things as their wagas, fringe bhene-~
fits, and health and safatv issues affecting them. The Resnon=-
dent did not at the hearing, nor in its cost=hearinc hrief,
challenge anv of the information reguests as nonrelevant o the
bargaining hetween it and the UF, :

19/9,L.7.3, v, John 8. Swif+ Co., 277 F.2d 641 (7th o
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identities, job classifications, dates of hire, and nersonal dat
(such as their ages, social securitv numbers, residences, and ce
tain information regarding their spouses; such as their addrzsse
ages, and names) .20/ For the second group, nonhargaining unic
workers, the Ur'W sought a summarv of wages, fringe benefitsz, and
other compensation, and a copv of anv labor contract that might
cover such workers. By my count, tne UFW raised requests concer
ing "emplovee data",in one respect or another, on some 12 occa-
sions between April 7, 1977, and June 23, 19278.

As for the "emwnloyee data" requested in regard
to bargaining unit emplovees, the Company's responses were inex-
cusably delayed and incomplete. Although the Comnany guicklv re:
ponded to the UFW's initial information rerquest by supnlvying cer:
tain information in regard to steady employees, who were hired
and paid directlv bv the Company, not even the information sub-
mitted with respect to these emplovees was timely. From
April 20, 1977, the date of its initial submission of informatio:
until July 31, 1878, some 15 months later, the Companv failed to
provide the UFW with the steady emplovees' residences and spouse:
names. Never supplied by the Companv was information as to the
ages and addresses of the spouses.- And it was not until
August 24, 1978, that the Company specified which of its steady
employees performed harvest work in addition to their other
duties. : ' :

_ ¥No legitimate reason has been cited by the Com-
pany for failing to provide some of this basic information to the
UFW for so long a period of time, The information rszquested con-
cerned employees who were on the Respondent‘’s regular pavroll and
who were readily available from whom to gather such information.
Indeed, when the Companyv finallv got arcund to seeking personal
data from its steady emplovees, in May of 1978, it took all of .
some two weeks to gather that information., The Company has nro=-
duced no credible evidence as to its prior efforts to gather such
information. And clearly, the UFWY was entitled to a prompt res-
ponse from the Companv insofar as identifving members of its bar-
gaining unit and their personal features so that communication
with them could occur and bargaining proposals could be submitted
to provide for them and their families.

‘ As for the "emplovee data" reguested in regarcd
to the second group of bargaining unit employees-=namelv, the
piece~rate workers--again no legitimate explanation ermerges from
the evidence to supmort the Company's unduly long refusal to nro-
vide that information or fail to nrovide it at all, First, good

|| reason exists to question the diligencv of the Companvy's initial

efforts to gather information concerning its piece-rate workers.
Althouch what information then existing (April of 1977) was

20/30me Gf the information sought concerning bargaining
unit emplovees has been delineated herein as falling within the
request for "production data" (e.g., the wage and nroduction out-
out for miece~rate emplovees) or for "fringes Lenefit" dsata (a.g..
vacation pav, holiday mav, and medieal insurance information).
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~when the UFW originally scught its information in Ap+il of 1977

~the Act and its regulations, admittedly understood bv the Com-

originally in the hands of Jose Ortiz, the Companv's lakor con-

-tractor, Ortiz was apnarently still performing work at the Commant

as his harvest crews normallv worked until late April and somei
until mid-flav. Even had Ortiz personally departad the area %y Ehe
time the UFW first sought its information in regard to niecs-rzate
workers, the Company's effort to subsequently contact him to re-
trieve such information seems superficial at best., The evidence
reflects onlv a few teleohone calls to his home, no wriktten

- correswondence to him, no consistent effort to contact his wife,

who was still in the Coachella Valley, and no notice to the 12w
in writing or at negotiating sessions of any effort to contact
Ortiz. 1In fact, the Companv's initial views ragarding the piece-
rate employees information possessed by Ortiz was that such infor=-
mation was "not applicable" to the bargaining and that the OFV,
itself, would have to locate Ortiz or wait until he returned te
the Valley in the fall. . ' :

Second, however legitimate the Company's initial
inability to locate Crtiz, no legitimats explanation exists for
its subsequent failure to attain the piece-rate "emplovee data."

-Ortiz's crews hegan returning to work at the Company as esarly as

September 26, 1978; aven if Ortiz, personallv, did not initially
accompany their return to work, nothing prevented the Company, it=
self, from beginning to compile a list aof those emnlovees bv

name, social security number, pav rate, residence, age, soousal
information, and the like. 7In this regard it must be noted that

pany's chief operating official, Mr, Powell, required the Compsz.i’
to maintain certain emplovee information, such as emplovee names’,
job elassifications, and addresses. Yet, the Companv made no

direct effort to compile this minimum, required information.

It was not until March 18, 1978, some four
months after Ortiz admittedlv returned to work at the Company (and
more likely five or six months after Ae in faet returned) that the
Cormmany nrovided the names and some sketchy personal datz con-
cerning piece-rate emplovees. ot only has no reasonable excuse
heen proferred to explain the long delav in providing such hasic,
identifving data about bargaining unit emplovees for whom the UFW -
was then attemoting to negotiate a contract, but the informaticn
orovided bv the Comvanv, even after so long a delav, did not even
satisfy the UFW's basic demands.21l/ For one thing, the list of

21/2As will be noted later in regard to the requested

Mproduction data," the Companv claimed that the time hetwaen

Yovember and April is its busiest work time, one which places
high demands on the Commanv’s small clerical staff. But no
matter how busy the staff was during that time it can scarcely
explain why a list could not be drawn up with the names and jab

classifications of the piece-rate emnlovees, or why thev wers not

made to fill cut information cards to e turmed ovar to the UFY,
or wiay Ortiz's pawreoll journals could not be copisd so ag to ar 7
vide the name and job classification data reqtuested, —

- 16 =
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names provided to the UFY reflected enployees wvho had worked on
Ortiz's crews sometime in 1977. The list did not reflect whethe
the named workers were working in the then current 1977-1578 har
vest or had onlv worked during the past 1976-1977 harvest; more=-
over, the list did not reflect any emnployvees who may have come &
work for the Companv after Januarv 1, 1978 (over three months
prior to when the Companv supplied its list of names}. rFor
another thing, personal data, of anv kind, were missing for
three-fourths of the piece-rate emplov=es named on the Companv's
employee list. That information (e.g., birthdates, residences,
and spousal information) was never supplied by the Companv to ths
UFW. Similarly, the UFW was never informed of the piece-rate em
plovees' job classifications, even though such information was
readily available from Jose Ortiz's pavrell journals, which spe=-
cified the crop or cropns each ermployee worked in. Thus, basic
information concerning the piece-rate emplovees was never nro-
vided (even up to the time of the instant hearing), even though
the Companv's harvest period lasted from September 26, 1977,
through April, 1373, and the piece-rate workers were phvsically
present in the Companv’'s fields at some juncture during that seve
month period. The Company’s consistent refusal to make anv’ '
direct effort to gather "emplovee data" from its piece-rate em-
plovees can neither be justified nor excused. Throughout 20
months of negotiations the UFW was not even informed by the Com=-
panv of the full identity of emplovees for whom it was negotiat-
ing a contract. o

As for the "emplovee data" requested in regard
to nonbargaining unit emplovees, only two facts need to be cited
to understand the Company's approach to fulfilling that reguest.
First, when the UFW initially requested nonbargaining unit infor-
mation the Companv responded solelv bv providing a conv of the
CGrane Agreement. WNot only did this Agreement not pertain to har-
gaining unit emplovees, since the Company had not grown granes fo

over 10 years, but the Agreement did not apply tc the nonbargain-

ing unit employees who worked in the packing shed. Second, the.
Company gave no notice to the UPW that its packing shed workers
were under another labor contract until August 22, 1978, some 15
or 16 months after bargaining had commenced, and a copv of their
contract was not supplied to the UFW for another menth, until
September 29, 1973, ' : : :

b. Production Data:

' As with the "employee data," the UFY began on
Aoril 7, 1877, and continued through June 23, 1978, in both neqo=

-tiating meetings and in its correspondence, asking for infeorma=-

tion concerning "nroduction data."22/ Bv my count the UFY raised

22/The "oroduction data"™ in issue in this proceeding
relates essentiallv to information concerning the pav and produc-
tion of the wniece-rate workers. Tha Commanv wromptlv supplied
the UFW, on Anril 29, 1977, with a description of its crons,
acreage, and farming schedules. The onlv information that re=.
mained to he submittad was droduction data that =- [continued]

N
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questions coneerning production data in regard to the Diece=rate
emplovees on some 11 occasions,

- As with certain of the "employee data" reque. i
by the UFW, the Company's initial responses to the UFW's request
concerning piece-rate information was that such information was
not applicable and that the UFW would nave to seek out such infor
mation from Jose Ortiz. It was not until March -3, 1978, that the
Company provided anvy information with resnect to the nroduction.
and oay rates for its piece-rate emplovees; and it was on
March 10, 1978, that the Company attempted to redefine that im-
formation in terms of which particular harvest the information
pertained to. After March 10 the Company's reaction to the UFi's
continued demands for clarifiecation regarding the information pro
vided and to review the underlying records was a conzistent refuy-

sal.

Several features of the Companv's piece-rate in
formation call for comment,. First, it is difficult to understand
why the Company waited until January 20, 1978, to provide anvy
statement whatsoever ag to the piece~-ratss paid to its em-
plovees.23/ As earlier noted, Mr. Powell indicated in hisg testi=-
mony tha¥ each harvest Season he personally neqotiated the
applicable piece-rates with Jose Ortiz and that the Companv made
a2 veriodic effort thersafter to maintain the niece-rates paid hy
its competitors in the Coachella Valley. Given this personal in-
volvement in setting the piece=rate wages for his employees it is

"difficult to comprehend why Mr, Powell could not sometime earlios

S
b ®

than January, 1978, inform the UFW what the Company's various
piece-rates then were and had been.gi/ S

zz/Tcontihued]--related to the earnings' characteris-

. tics of the piece-rate emplovees,

23/It should be remembered that on January 27, a dav’
after the UFW filed its first unfair laher practice charge
against the Companv, the Company providad a schedule of piece~-
rates paid to workers for four of its crops. The information

- contained in this Companv response, however, was outdated: it

pertained to the 1976=1977 harvest that had been cencluded some
2ight months before and did not reflect the then current piece-
ratss, : -

' 24/Part of the Comwanv's explanation for its dilatori-
ness in supplving piece-rate wage information was that the [P
had initiallv informed the Companv that it would not s2ek to

‘negotiate wages until all other matters pertaining to the con-

tract had been agreed upcn, WWhile the UFY may have initialls

led the Commanvy and its negotiators to feel that the pisca~rata
wage information need not be sunplied immediatelv, the UFW re-
quested such piece-rate wage information again on Julv 20, 1977,
and several times in January and February, 1378, as well as
raising requaests for niecea-rate emplovee information in meetings
on August 13 and 24 and September 16, 1977. Thess ccntinuing r
quests did not indicate that the UFY¥ shared the =- (continued] —

- 18 ~-
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Second, hen the Companv did nrovide its niace-
rate wade information to the UFY in *arch, 1278, the information
was misleading. Thus, the Comnanv summarized data relatina to
the pilece-rate emnlovees! hourly earnings, hourly nroduction, anu
average hourlv earnings. Yet, this hourlv information was based
on scant, incomplete data at best, extranpolated v !'r, Vatters,
the controller, whose summarvy painted a detailed nicture with re-
gard to the hourly information that was unsuoported hv the under-
lving data in Ortiz's records. Given the changing viece-rates
during the harvest season (as indicated by Mr, Powell) and aiven
the changing production due to weather and growth factors of the
crops, it was just as likelv to misinform as to provide valuable
information for the Companv to state its hourly figures as if
such figures wers established through Ortiz's nroduction records,
when, in fact, little hourlvy information was contained therein, 2!

The problems in relving on the Companv's statec
hourly statistics were compounded by the Companv's refusal to
allow the UFW negotiators to review the underlving data in Ortiz'
records. Had the UFW been able to review thosa records, which
consisted of uncomplicated, straightforward pavroll entries, the
UFW could have quicklv determined that the scant hourly data were
insufficient to base any firm conclusions on.

Finally, the Comoanv's refusal to permit the
UFW to review Ortiz's records and its unwillingness to be forth-
coming about the production figures contained thersein, orevented
the UFW from estadblishing the likelihood that more than one
worker was performing work under a single emnloyee name and
social security number, Of course, with more than one enplovee
working under 2 single name, the production data given by the Com
panv further cast a misleading impression as +o the earnings oo-
tential for emmlovees, The Companv, however, continued to refuse
to provide the UFW with copies of Ortiz's records, desnite the
UrW's demands to sees them,

_ : The Company's chief explanation for not having
provided piece-rate wage information socner than it did was bee
cause it was initially in Ortiz's possession and that, after it
became available, the Companv's clerical staff worked diligently
on the records during the Companv's busiest work meriod., wWhile
this explanation may go to justifv the Company's failure to pro=-
vide the "production data" before Octnber or November of 1877,
it clearly cannot serve to justifv its failure to orovide that
information until mid-March, 1978,

No need existed for the Companv's staff to

54/[contfnued]--Comoany's view that such information wa
not currenETy_needed for the ongoing necotiations.

_ 25/As “ir, Medina of the UFW testified, the hourlw datsa
vvas of extTeme immortance to the UFY in order to understand the
real wages received bv piece-rate workers and to be able to con-
cara them to one another, : :



10
11
12

13

14
15
16
Y
18
19
20
21

22

23
24
25
26
27
A

W W N O e W N e

compile a surmary of Ortiz's records (and a5 we have seen, such
summary crzated not a realistic nicture of the underlying wace
data bhut a misleading one). Since all the usaful information
what there was of it, was contained in Crtiz's pavroll journal’
the easiest, most straightforwvard aoproach would have “een for:
the Company to supply the UFY with conies of those journsls.
Copvy ing the journal vagss would have taken onlv a brief time tn
complete. It is difficult to see hnow the Company can excuse its
dilatoriness in providing the plece-rate wage information by
pointing to the alleged time it took to engage in an unneeded,
convoluted method of summarizing what was simple payroll journal
information, which the UFY would have heen canable of intermnratin
or analyzing as well as was the Companv. . '

i

€, Fringe Benefits:

The basic complaint relating to the requested
"fringe benefit" data is in respect to the Commany's rmedical in=-
surance plan and the claims data under that nlan.26/ At the out-
set of the negotiations the UFW requested the last two vears'
claims data for the Companv's agricultural workers and for a cony
of those emplovees' medical insurance plan. In several respecis,
the Company response to those two requests further confirms its
lack of good faith in pursuing its negotiations with the yw.

Although the Company subhmitted to the Uwi, on
April 20, 1977, a copv of the medical insurance plan purportedlv
covering its emplovees, the Company submitted the wrong plan, .
The Company submitted Plan 22, which never covered its agricul-"
tural workers but, rather, covered its vacking shed ermlovees,
During the next 15 or 16 months the Company never corrected this
basic error and delivered the correct medical insurance plan to
the UFY. ' ' - - -

Similarly, the Companv's rééponse with resnect
to the requested medical claims data was inadequate. To begin
with, the Company refused to provide the requested data allegedlw

because they were too difficult to gather, 3ut, from the testi-

nonv of Mr, Watters, it apoears that the difficulty then existing
was simplv in segreqating from a common file those claims nar-
taining to shed workers, who were direct emnlovees of and known
to the Resnondent, from those of the farm workers. To have sg-
gregated the claims would not have hean a sufficiently '

26/There is some reference in the fenaral Counsel's

-brief to thé fact that the Company did not inform the M7 wmiil

Mugust 22, 1978, of the specific amounts of vacation pay received
bv individual emplovees during the last vear. BDut, the NFJ's ori-
ginal information request did not exnlicitly seex information as
to the specific vacation monies received hy emplovees; it was not
until June 23, 1978, that the UFY, in its letter from Cllen

freenstone, rsquested such specific information. Although the
Commany took anothar 7o months to resnond to that rarcuest, und
reliance should not be pnlaced on that sincle cdelav. a

- 27 -
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burdensome task 30 as to justifr the Companv's ignoring the HFe!
request, '

In addition, ths claims data finallv given to
the FY was incomolete and again either misleading or unheln®ul,
Rather than suprplv the data for the requested two-vear neried,
the Companv--without explanation=-=-supnlied data for onlwv one
vear. Pather than supolv the data civen to it hv its insurance:
underwriter, which identified the-individual clzimants and the
amounts paid on their claims, the Companv took it unon itself to
aggregate the total claims and supply the UFY with onlv & sincle
aggregate claims figure, And even the acgregate claims data
supplied by the Commanv failed to reflect the fact, as was ackno
led¢ed during the hearing, that the cata did not pertain to anv
mecdical services provided in Mexico, where it 135 not uncormen fo:
farm workers to receive their medical care. “het information was
suoplied by the Company with respect te the claims data was net
supnlied until Sentember 1, 1978, despite the fact that the LI
had originally requested the information en April 7, 1877, re-
veated its request on July 2%, 1977, and again renmeated its re-

cusst on June 23, 1978, a

d. Health And Safetv Information:

_ Two features surrounding the UFY's request for
"health and safetv" information stand out. First, after the Comr-
pany was originally asked to indicate what pesticides it amnloved
what safety eguipment was used, and what protective clothing was
available for emmlovees, on April 7, 1877, the Companv failed to

" provide anv substantial inferrmation with respect to those matters

until August 19, 1977, some four months after the recuest was
nade, '

Second, it was not until Julv 31, 1978, that th
Company provided details as to the means and the schedules for
applving its variqus pesticides., The Company's apnroach to pro-
viding this pesticide information was conzistent with its general
Diece-meal and dilatorv amproach te the other information reguest
nade bv the T, ' '

3. The Femedy And The Statute 0f Limitations Prohler

o Section 11567.2 of the Act prrvides, in nart, that
"[tThat no commlaint shall issue based upon anv unfair labor

‘nractice occurrincg more than six months prior to the filing of
- -

the charge with the hoard and service of a copv thereof umon the

.mersan against whom such charge is made. . . " Althouch the

Resnondent did not explicitly raise §51160.2's "statute of liritz-
tions" as an affirmative defense in its answers to the unfair
labor practice complaint, in its amenced answer the Sesnondent
did raise as an affirmative defense the contention that the [TF
"forfeited its riaht to [a] remedv" due to its "unreascnable de-

- lav in our=uing said remedv." Further, the Resnondent did exnli-

citlw cite 511€7.2 of the Act in its post-aezaring brief as.

74
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"tions defense under 51160.2 of the Act.

warranting dismi=zal of the complaint.27/ For the purpose of
this proceeding, it appears that the Respondent's affirmative de-
fense of "unreasenable delav," as raised in its amended answe
would constitute sufficient notice to raise the statute of linm;

Inasmuch as the unfair labor practice charge in thi

case was not served on the Respondent until August 14, 1978,

§1160.2 of tHe Act bars an unfair labor practice finding based on
facts that occurred prior to February 14, 1578.28/ Nonetheless,
the general rule exists that events occurring outside the six-
month period may be used to shed light on matters arising within
that six-month period. Boisae Imolement Co., 106 NLRB 677 {1953),
enforced, 215 F.2d 652 (3th Cir, 1954); Montebello Rose Co.,
Inc., 5 ALRB No, 64 (1979), p. 14, n. 12, "Thus, the many inci=
ents previouslv discussed as occurring between April, 1977, and
Februarvy 14, 1978, mav be cited as shedding the relevant and im-
portant light thev do on the events that occurred after _
February 14, :

_ Ample evidence, of course, exists from within the
six-month period in guestion (i,e,, after February 14, 1978) to
warrant the finding that the Respondent violated §§1153(e} and
(a) of the Act by its refusal to provide information requested by
the UFW in connection with the ongoing collective bargaining nego:
tiations. Little purpose would be served in again reviewing that

‘evidence, but clearly occurring after the date in guestion were

the following indicia of the Company's statutory violation:

a, The failure to provide residential and spousal”

information pertaining te the steady emplovees;

b, The failure to provide residential, spousal,
and job classification information pertaining to the piece-rate
employees (or, even for that matter, an up-to-date list of such
employees) ;

¢. The failure to provide a summary of the wages
and working conditions of or the relevant collective bargaining

. 27/As the Board has recognized, “"The six-month limita-
tions period for filing charges, as set forth in Section 1160.2
of the Act, provides an affirmative defense which must be
asserted by the party charged."™ Masaji Eto, dba Eto Farms, 6

ALRB No. 20 (1980), p. 20 (and cases cited),

28/The date on which the charge was served on the Res=-
pondent is somewhat unclear, The original complaint alleged such
sarvice on August 18, and the Respondent's answer admit+ed the
allegation. The amended complaint alleged service on August 14,
and the Respondent's amended answer admitted that allegation.
From the face of the charge it seems clear it was filed with #*he .
Board on August 14, and this is the date wihich is emploved hers
for nurposas of the statute of limitations. _ Rt

- 22 -
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agreement governing the packing shed employees;

d. The failure to provide up-to-date and accurate
wage and production data with respect to the piece=-rate em-
plovees; '

€. The failure to provide the requested medical.
insurance contract and medical claims data with respect to the
bargaining unit employees; '

f. The failure to provide substantial information
with respect to the means and timing of the application of
various pesticides, - '

Some of the foregoing information that was missing
as of February 14, 1978, was supplied by the Company after that
date, but much of that pertinent infermation was never submitted
by the Company. &nd, of course, the information that was still
missing as of February 14 was missing after recuests had been
made therefor for some eight to 19 months. Clearlv, such an un-
reasonably long delav in providing relevant information to its
employees' bargaining representative, and submitting such infor-
mation sometimes only in partial fashion and at other times in
misleading fashion, does not comport with the Companv's mandate
under the Act to engage in good faith bargaining, See, 2.g9.,
Eto Farms, supra, 6 ALRB at pp. 17-19; Arkansas Rice Growers

Cooperative, 165 HLRB 577 (1967), affirmed, 400 F.2d 565.

- Given the Respondent's substantial, consistent, and
unreasonable refusal to provide the UFY with the information re-
guested, from which the inference clearly arises that the Respon=-
dent's illegality was conscious and in bad faith, it is appro=
priate to order that the Respondent make whole its emplovees for
the losses they suffered as a result of the Respondent's unlawful
refusal to bargain, in conformity with §1160.3 of the Act and
comparable Board findings in the past, See Eto Farms, supra, 6
ALRB No. 20; Montebello Rose, supra, 5 ALRB No. 64. Litftle or no
question can exist that bv. 1ts substantial refusal to provide the
UFW with relevant bargaining information that the Pespondent une
duly frustrated and made more difficult the negotiation of a col=-
lective agreement. Clearly, the Company's information resoonses
impeded in substantial fashion the bargaining it was required to
engage in in conformity with §§1153(e) and 1155.2 of the Act,29/

29/Inasmuch as the General Counsel seeks a make-whole
remedy only relating back six months prior to the date of the
unfair labor practice charge (see G.C. Brief, P. 47), no ques=
tion arises as to whether that remedy should extend further back
in time. The Board has recognized that this six-month period -
is the appropriate length of time on which to base a make=whole

order. <See, As-H-Ne Farms, Inc., 6 ALRB No. 9 {(1980).




Il.

THE COMPANY'S UMILATERAL WAGE INCREASE.

A, The Pacts:

The facts surrounding the Company's wage increase are

‘essentially undisputed. As of the payvroll period ending

February 21, 1979, the Company raised its piece-rate for workers
engaged in carrot-bunching from $,26 per harvest unit to $,32 per
harvest unit, The Company made no effort to discugs this wace
raise with the UFW, nor to even advise the UFW of it.

Mr. Powell, who was responsible for the wage increase,
asserted that it had become necessary for the Companv. to raise
its piece-rates in order to attract a Sufficient numher of em=
ployees to harvest the carrots, Powell said the Companv was then
having difficulty hiring enough employees for the harvest and he
checked among other growers in the area, learning that others
were paying a higher rate than #he Company. The piece-rate was
then raised, and afterward the employee force increased in size.
Powell explained that the Company ordinarily attempted +o keen
its wage rates up to those prevailing in the area,

- Powell recalled that the 1979 wage increase was the
third time that the Company had raised its waqges while negotia=-
tigns with the UFY were underway, The first time occurred in
Rovember of 1977, at which time the Company advised David i
Martinez, then the UFW's negotiator, of a piece-rate increase, *
According to hoth Powell's and Caolan's uncontradicted testimony,.
Martinez responded to the Company’'s notice of the wage increase
bv saying that the UFW did not object to it and could not legally
oppose it, just so long as it was understoed that such a wage in-
Crease would not prejudice the UFW’'s bargaining position on wage
broposals. The second wage-rate change occurred in November,
1978, when RKaren Flack, by then the UMi's negotiator, was in-
formed of it. Again according to Powell and Caplan, Flack did

-not object to the raise. Caolan recalled that he explained +o

Flack about the prior wage increase and what Martinez had said,
and Flack merely said to go ahead with the wage increase,

B. 'The Respondent's Unilateral Incrasase In Waces Tiolated The
Act: : ' '

For an employer to unilaterally increase its ages,
while engaged in bargainine with its erplovess' barnaining repre-

‘sentative, is generally censidered a nmer se violation of +the dutvy

Lo hargain in good faith. See KanlanTs Fruit anl Traduce Co., A
ALRB o, 35, pp. 1l6=17 (1930) (Zna cases cited), fees also, scrn
Industries, supra, 57 L.C. ¥20,663. 1ag axnlained in H.L.F.B; V.
Insurance Agents' International Union, 351 U.S. 477, 385 (19577

. . . an amplover's unilataral wage ilncreass
during the bargaining process teads to sib-
vart the union's mositinn as the
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representative of the emplovees in matters.
of this nature, and hence has been condemned
as a practice violative of this statutorv
provision [Rection 8(a)(5) of the YLEA].

Several circumstances mav exist with resnact to a uni-
lateral wage increase during bargaining, however, which would.
forgive the increase from being a violation of statutorv bargain
ing requirements. Since the Pespondent raises three such consi-
derations in an effort to construe its undisputed unilateral wag
increase as lawful, the exceptions to the general per se rule

i

against such increases will be reviewed separatelv heldw.

The Respondent, first, asserts that its wage increase
in February, 1979, was in keeping with its general nolicv of mai:
taining the prevailing wage for its emplovees, claiming that it
was lawful for it to continue pursuing that ongoing policy. as

has been generallv recognized,

An exception to this [per sel]l rule is where
increases in wages are merely aimed at main-
taining the status gquo, Where there is a
well-established company policy of granting
certain increases at specific times, which
is a part and parcel of the existing wage
- Structure, the company is not reguired to
~inform the union and bargain concerning
these increases.30/ - -

The Board, itself, has noted, "While this is an excention to the
general rule, the Katz case (M.L,R.B. v. Katz, 369 U,S5, 736
(1962)) specifically distinguishes between automatic increases
which are fixed in amount and timing by company policy and in-
creases which are discretionarv,” Kaplan's Fruit, supra, § ALRB
No. 36, at p. 17. See also, Armstrong Cork Co, v, N.L.R.B., 33
LRRM 2789, 2793 (Sth Cir. 1952,

In this case the Respondent's February, 1979, wage in=

crease does not fall within the recognized exception that is

applicable to fixed, regular wage increases, There was nothing
fixed or regular about the Respondent's wage increase, The recor
merely reflects, at best, that the Company attempted to maintain
the wage rates prevailing in the geographic area; apparently at
irregular and discretionarv intervals the Commanv would from
time~to~time increase its wages, as employers commonly do, But,
its wage increases were not mandated by any fixed Company policy

"either as to the time they were to be granted or to the amounts

involved. Clearly, such discretionary, irregular wage increases
cannot be construed as merely continuing the integrity of the Com
pany's ongoing wage structure, but were, rather, determined
changes in the wages paid to emplovees and, thus, an important

: 30/N.n.R.Bs V. Palpoh Printineg & Lithographing Co., ‘433
F,2d 1058, 63 L.C. 919,702, 419,708 (D.C. Cir. L1970) , cert,

denied, 401 U,S, 925,
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ingredient in bargaining., Such wage increases required notice to
and bargaining with the UFY.31/

The Respondent, next, argues that the UFYW "waived® i
right to bargain about the Pebruary, 1979, wage increase. The
Pespondent points to the fact that on two Prior occasions, once
in 1977 and a second time in 1978, the UFW did not object to uni-
lateral wage increases and, indeed, advised the Company that it
could not cbhject to those increases. The law is clear, however,
that a union's waiver of bargaining rights must be clear and un-
equivocal, and is not to be inferred from nast silence or inac=
tion. See Eto Farms, sunra, 6 ALRB Ne. 20, at p, 22. Under the
NLRA it has been consistently held that a waiver, as is pur=-
portedly involved in this case, cannot be based on & union's past
silence or acguiescence in an employer's conduct. See HMurphy
Diesel Co., 184 NLREB 757, 763 (1970}, affirmed, 454 F.2d 303;
N.L.R.B, v. J., H, Bonck Co., 424 F.2d 634, 74 LRRY 2103, 2115
(5th Cir, 1970);: N.L.R.B. v. Miller Brewing Co., 408 F.2d 12, 15
(3th Cir. 1969). "There was NoOthing in the UFW's past responses
to the Company's wage increases (of which the UPW was notified,
unlike in February, 1979), except perhaps for its equivocally
stated, mistaken belief that it could not object to such in-
creases, that could lead the Respondent to believe that all _
future wage increases would he approved and accepted by the UFY,
Compare Times Publishing Co,, 100 NLRE 638 (1952).

Finally, the Companv seeks to legitimize its wage in=-
crease by claiming that the increase followed in time the soint —,
at which an impasse in bargaining had occurred and, thus, the L
Crease was permissible, Several factors lead me to conclude thak
the Company's argument with respect to impasse is misplaced. To
begin with, if an impasse had been reached in late Februarvy,
1979, it chronologically followed the Company's unlawful refusal
to provide the UFW with its requested information, as has been
noted earlier, When an impasse in bargaining has been reached
after one partvy has engaged in bad faith bargaining, the law does
not recognize the stalemate as an impasse, Pacific Grinding

31/The cases cited by the Respondent in order to jus-
tify its wage increase are generally inapposite (see Co, Brief,
pp. 32-54), For example, M.L.R,B. V., Southern Coach & Body Co.,
336 F.2d 214 (5th cir, 196%4), involLved ragular wage 1lncreases
that were granted at three and six-month intervals. Werthan

Bag Corp., 167 NLRB 1l (1967); Guvan Machinerv Co., 133 NLES 591
(IQE:S; Charmin Paner Products Co., 186 WLRB 601 {1979);: and
Rallaher & Vee, 87 NLPS 410 (L8437, all cited hyv the Companv be=-

‘cause they involved employver efforts to maintain a nrevailing

wage rate, are all cases which involve wage increases tested
under Section 8(a) (1) of the NLRA, where timing and motive for
the increaseés wers in issue, and are not cases invelving an em=-
plover's bargaining ohligatien, where timing and motive are
essentially irrelevant, Ho case cited bhv the Pespondent has

held that a unilateral wages increase due to an effort to main~
tain a »nrevailing wage rate, without notice to the union, is _
law ful. , . ‘ -
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Wheel Co., 220 NLRB 1389 (1975): see also, Board of Education v.
Hawaii Public Emplovee Pelations Board, 88 LRRW 2543 (1974,
Hawail Supreme Court). For another thing, it is impossible to
conclude that an impasse had been reached in February, 1980, as
claimed by Al Caplan, the Company's negotiator: immediatelv prio
to that unilaterally declared impasse the Company changed its
position with respect to contributions to the UFil's Hartin Luthe.
Ring Funé and the UFY had compromised in its vacation nronosal;
thus, not only was there movement in the parties' bargaining..
positions immediately Before Caplan's unilateral declaration of
impasse, but Mr. Caplan made no detailed effort to factually vor
tray the origin of the impasse, how it was manifested, or des-
cribe a situation where no Ffurther comoromise and bargaining
could be expected. Accordingly, it is impossible to determine
that, in fact, an impasse had been reached in the bargainincg,
see Taft Broadcasting Co., 163 NLRB 475, 478 (1967).33/

Even if an impasse in bargaining had been reached prio:
to the Fehruary wage increase, however, it cannot serve to jus=-
tify the Company's increase. 1In order for an emolover to unila~
terally change its wages or working conditions after an impasse
has been reached, it is necessary for that employer tn have pro-
posed those changes during the bargaining and given the union a
chance to negotiate them, Where an employer unilaterally in=-
creases wages in nonconformity with his prior hargaining pro-
vosals, that unilateral action also violates the statutorv bar-
gaining obligations. See Montebeallo Rose Co., supra, 5 ALRB No.
64, at p., 26; N.L.R.B., v, Crompton=Ligalana Hill, Inc., 337 U.S.
217 (1949); J, @I, Bonck, sunra, 74 LRRW &t 2105, Hare, there is
no evidence at all that the Company even offered a wags incrsase
in its proposals during the bargaining, khat an increase was _
offered for the carrot-bunching, or that @ $.06 increase per har-
vest unit was offered for anv piece-rate group. Pfccordingly, no

prool exists that the Companv's unilateral vwage increase in gues-

tion was within the confines of its earlier bargaining vwroposaln;
therefore, a pre-existing impasse cannot serve o forgive that
increase. ' ' '

For all the foregoing reasons, and “Based on the cas

=
cited above, it is concluded that the Company unlawfullv saise

fun

its wages in Pebruary, 1979, The Company was obligated to advise

the UFW of its intended increase and give ths IFYW an opnortunity
to bargain regarding it, pursuant to 31153({e} A -4= Agt.33/

32/Reliance canaot be nlaced on Caplan's testimony that
an iuwpasse had been resached. His kestinans as =0 the impassa, as

+

"it was in several other respects, Wwas vagusz, unceooperative and

not forthcoming, argumentative, and conclusory. Tha gaaliiey ol
ils testimonv and of his demeanor (raflected, in sart, hy his
open refusal to answer lagitimate questions put forgh v tha
Tengral Counsel and his needless arguing oLt har ennesrniag
those guestions) were not credible, '

33/Although the renedy for the Company's unlawful waos
incrzase will be set forth infra, it swuld bz notad =- feont,]

—— o 1
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III.

THE DISCON'TINUANCE BY FESPOWIENT OF PR
ZenEs. -

A. Thza Facts:

In a letter dat=d July £, 187¢, the Pespondzrnt zlvised
the UFJ that the Respondent "for econamic resoong has decided to
discontinue the farming of gr=en onions, ests and parslev, . ,
« -"34/ On August 13, 1278, while at a nagotiating session, the
Comnany furtiizr advised the Union (by =ray of a letter dated
August 16) that it was discentinuing the farming of grasn
canhagn=, ' '

-

although the land used for growing green onions, nara-

ley, beets, and green cabbage had not taken a substantiazl nortion

of the Company's land, the discontinuance of the four crops would
(and did) have a substantial impact on the Company's ermploves
force, The acreage involved was the following: green cahhage,
112.3; green onions, 52; parslev, §; beets, 24.35/ The emplovees
force lost as a result of the disconmtinuance (a5 determined kv
comparing the harvest of 1977-1978 and the harvest of 1978-1979)

was the following: for green onions, approximately 472 enplovees
were lost; for beets, parslev, and turnios (which the Company

a2lso discontinued), approximately 137 employees were lost; and
for green cabbage, approximately 40 emplovees were lost, Thus,
the employee force of approximately 879 workers who.had worked - ™
for Respondent during the 1977-1978 harvest was reduced to one i .
approximately 235 workers during the 1978-1279 harvest,36/ 1In

_ 33/ (continued]--that such a wage increase, particularlv
when standing alone, would be unlikely to warrant a make-whole

remedy under Section 1160.3 of the Act, See Raplan's Fruit,

supra, 6 ALRB No. 36, p. 19,

34/At the time the UFV received the Company's letter it
was in the process of changing negotiators for the Company.
aren Flack was the newly designated negctiato:.

33/These figures are taken from data compiled and
supplied by the RPespondent. o :

36/The number of steady workers included in the above
figures were derived from the Company's own records; the number
of plece~-rate and hourly workers were derived,. in part (for the

'1977-1278 harvest), from Jose Crtiz's records. All of the em=-

plovee figures were cormpiled under the direction of lancy Jarvis,
the UFW's representative at the nearing, The numher of piece-
rate and hourly workers set forth above represent the number of
individual emplovee names apnearing on Jose Ortiz's payroll
journals for the crops in question; thus, the actual number of
workers needed during the harvest was somewhat less than trans-
lated abtove. The numbers above do not account for the employee
turnover during the harvest, and the numbers above == [continuedy
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the 1978-1979 harvest season, which followed the discontinuance,
the Respondent increased the number of acres devoted to corn,
carrots, red cabbage, and broccoli, 'although the number of har-
vest emplovees needed for these specific crops did not increasze
in any significant Way .

According to John Powell, the Companv had several rea-
sons for discontinuing the crops it did. It discontinued cgrowing
parsley because it was a small crop that was not worthwhile to
continue growing, due to the fact that the parsley was not olenti
ful the previous year and because it had a negative effect on
other crops which were later grown in the same fields. The Com=
pany discontinued red beets becausa it was not an economical
cror, as beets were grown only in small parcels,; required more
preparation than other crops, and had not been worthwhile the
pPrevious year. Green cabbage was discontinued bacausz Powell
could not purchase a sufficient amount of the kind of seed nor-
mally used by the Company. The Company discontinued green onions
its most labor intensive crop, because of the increasing competi-
tion from Mexican fields, because customers were increasingly de-
manding the Mexican green onion, and becauss Powell had heard
that a substantial increase in Mexican green onion production
could be expected in 1578~1979.37/ The Company makes no claim

- 36/ [continued]--also include some emplovees who have
been counted twice or more because they worked with two or more
crops. The numerical conclusiens and underlying data deduced bv
Ms, Jarvis were introduced into evidence, and the Respondent made
no serious effort to challenge the accuracy of Ms, Jarvis's
compllations, even though the Respondent had the oprortunity to
similarly review its and Jose Ortiz's original records, GExcest
for the Respondent's general raflection that an emplovee turn-
ovar existed in the harvest and that scome employens worked on
more than one crop, Ms, Jarvis's compilations ané resulting
analysis appear to be accurate and establish the aporoximate
number of persons employed during the two harvests in guestion.

EZ/Pcwell's views'with raspect to HMexican green

onions were corroborated by Mr, Hugh Calder, a “iigh-ranking offi-

cial of Pacific Fruit and Praduce, the Company’s largest single
customer over the last two yvears, and by Calvin Xaminskas, an
nificial from the Riverside County Agricultural Commissicner's
office, whose annual reports reflected that onion production in
the Coachella Valley was steadily decrezasing. The testimony of
“Mr. Calder and Mr, Kaminskas cannot be given undue weight, how=-

ever, inasmuch as Calder could only describe the recent buving

‘Practices of his company and was not aware of what other DEO=-

duce ourchasers were doing with respect to domestic green
onions, and inasmuch as Xaminskas's Crop reports were based

" largelv on hearsay statements made by individual farmers in the

area. Hevertheless, their testimonvy, credibly given, does re-
flect that some trend was evident that showed an increasing ponu-
larity for “exican green onions and a decreasing popularity for
domestic green onions, as Powell also sought to describe in his

testimonv. -
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that its decision to discontinue any of the four croms in fues-

tion was based on financial losses suffered from them, and the
chiange in crons led to no new capital expenditures or chances.

At about the same time that Powell decided not to gré&

- green onions, beets, and parsley, he had several conversations

with one of his neighbor farmers, Sam Keosean of Xeo Farms.
Powell acknowledged that he informed Xeosean that the Company 'was
not going to grow those three crops. During these conversations,
Keosean expressed a continuing desire to lease some land from the
Respondent, and an agreement to that sffect was reachned on ‘
July l, Keosean leased 61 acres of newly developed land from the
Company, and the lump sum lease price was "to be paid to the
lessor at the time of account sale settlement.” Of the 61 acres
leased Reosean plantad about 40 in green onions and about 15 in

red beets, growing also some eight acres in parslev on his own
land.éé/ " .

: Although no writing was made to confirm their arrangs=-
ments, Mr. RKeosean asked and Mr. Powell agreed that the Companv,
through. its marketing divisions, would pack and sall for Reo '
Farms its green onions, beets, and- parsley, . The Companv did, in
fact, pack and sell those crops for Keosean under the Company's
Peter Rabbit label. 1In 1978-1979 it was the first time that the
Company leased any land to Keo Farms or sold for it green onions,
beets, or parslay (apparently, it was the first time that Zeosean
had grown these crops) .39/ : : - '

After the UFW initially learned that the Company had =%
"decided" to discontinue green onions, beets, and parsley, the
UFW waited two weeks before responding. On Julv 24 the UPFW wrote
Al Caplan, asking Mr. Caplan a number of guestions concerning the
discontinuance, The questions raised were centered on such sub-
jects as the acreage involved and the Companv's future intentions
with respect to that acreage, The UFW aslked for an earlv nego-
tiating session with the Companv, requesting that Powell be pre-
sent for it. Caplan responded to the UFW on July 27, suggesting
August 18 as the date on which to meet, informing the UFW that
Powell would be out of town until August 16,

38/None of the Companv's land that had been praviouslv

‘used to grow any of the discontinued crops was leased to Keosean,
‘Rather, the land leased to him was land on which the Respondent
had growm nothing the year before. :

39/As it turned out, most of Mr, Kecsean's green onion
crop was plowed under, rather than being sold. But as Mr, Powell
acknowledged, it was important for the Companv's marketing divi=-
sion to have a full line of products to ssll because manv buvers
wantsd to purchase their oroduce at one convenisent place., Thus,
Powell's Company alsc sold Mexican green cnions, which it in tu--
had ourchased from competitors, selling anproxXimately the same y
amount in both the 1977-1978 and 1978-1979 seasons, -

1
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On August 18 the parties met.40/ Karen Flock, speakin
for the UFW, requested information concerning the crop discontin
ance, which was supplied by Powell, either orallv or in the writ
ing dated August 16; Powell also agreed to check certain facts ¢
Flock in the future. According to Flock, Caplan acknowledgead
that the Commany had an obligation to inform the UFW of its Croo
discontinuance and o bargain over the effects resulting to em~
Ployees from that discontinuance, According to Flock, as well a
Ruth Shy who also attended the meeting, Caplan asked. if the UFW
had anv proposals to make at that time. Flock indicated she had
no proposal to make then and that the UFW wanted more time to
review the information concerninc the discontinuance. No Dropo=-
sals were put forward by the UFW regarding the crop discontinu-
ance at the August 18 meeting, and the parties went on to discus:
other matters.4l/ No attempt was made bv the UFY after the
August 18 meeting to submit any oproposal regarding the Companv's
decision to discontinue the four crops, although on August 14 the
UFW filed its unfair labor practice charce, challenging the Com-
pany's unilaterally made decision.42/

B. 2nalvsis And Conclusions:

The parties' basic dispute regarding the Pespondent's

40/0n August 9 the UFY telephoned Caplan and sought to
gather its regquested information concerning the crop discontinu-
ance. Caplan said Powell, not he, had that infeormation.

_ 41/Mr. Caplan claimed that ak the August 18 meeting he
informed the UFW that while the Company was not obligated to bar-
gain about its decision to discontinue growing the crops in ques-
tion, he would listen +o any proposals the UFW wanted to make re=-
garding the Companv's decision. I do not credit Caplan's testi-
mony in this regard, which was not corroborated by Powell, who
also attended the meeting, and was disputed by more credibly give
testimony from Ms. Shy and Ms, Flock. I discredit Caplan's testi
mony not only for the reasons earlier cited, but because it is
difficult to believe that the Company, whose position then, as it
is now, was that no obligation existed to bargain over its deci=-
sion to discontinue the crops, would have voluntarilv agreed to
discuss the matter and consider any UFY proposals. -

42/Subsequent to August 18 Flock and Watters attempted
to devise an amployee seniority list, fThe list finallv prepared
bv Watters was misleading and contained an erroneous assumption

'concerning Jose Ortiz's records, Dut Watters testified, without

contradiction, that his list was based on a format workesd out
wi th Ms. Flock. The record evidence with respect to the senio-
rity list compiled in the fall of 1978 is sufficiently vague and
confusing to preclude basing any finding adverse to the Pesneon-
dent on it, MNor does the General Counsel explicitly cite the .
seniority list "probhlem” as one directly relating to the unfair
labor practice commlaint. - ‘
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decision to discontinue the four crops in question is over whethe
that decision was subject to the bargaining requirements statad i
§1153(e) of the Act.43/ PRlthough §1148 of the Act mandates me.*c
"follow apolicable nTecedents of the Yational Labor Relations
Act. . .," the basic question in dispute with respect to the Com
pany's discontinuance decision is not one that has been uniformlv
resolved under the NLRA and, thus, "the state of ‘the federal law
in this area remains unsettled."” Social Workers Union, Local 535

V. Alameda County Welfare Dect., 11 Car.3d 332,.392, n. 13
(1974 . ' ' : '

The General Counsel, in his thorough and helnful brief,
has amply set forth the state of law under the NLRA with resnect
to the bargaining issues in this case (see G.C. Brief, pp., 71-
100). A summarv of that state of law must begin with the United
States Supreme Court's landmark decision in Fibrebeoard Paper
Products Corp., v. N,L.R.B., 379 U.S. 203 (1984) ., In Fibreboard
1t was cdetermined tnat an emplover was obligated to sUbmMIt 1Es
decision for the subcontracting of work within its plant to the
pPlant eniployees' representative for bargaining because that sub-
contracting decision could have substantial impact on the plant

employees' "terms and conditions of employment,” thus coming.

within the statutorilv mandated areas Ffor collective bargaining,
particularly when that decision would likelv terminate bargaining
unit emplovees’' jobs. Notwithstanding the emplover's econemic

‘motive for its subcontracting decision, the court remarked (379

TeS. at 213-214);

These {[economic considerations regarding the
cost of certain work functions] have long
been regarded as matters peculiarly suitable
for resolution within the collective bar-
3aining framework, and industrial experience
demonstrates that collective negotiation has
been highlv successful in achiaving peaceful
accommodation of the conflicting interests,

Other decisions, more vertinent to the issue in this
case, then followed Fibrshoard, attemnting to apply its guide=-
lines to instances not ot subcontracting, “ut to instances where
an  emplaoyer discontinues a portion of his business orerations.

For examnle, with onlv some minor exceptions, 44/ the Naitional
Labor Pelations Board (hereafter the "NLRB") Ras consgistently held

‘ 43/1IT s significant to keep in miné that the Aeneral
Counsel doés not contend in this proceeding that the Respondent

-failed to comply with its duty to bargain over the effacts +hat

would result to emplovess from the crop discontinuance. Insofar
as the record reflects, the Iespondent aoparently did bargain,
or stocd ready to bhargain, with the UFW over treatrment to em=
nlovees effscted by its decision.

44/5@e feneral *otors Corn 131 3¥LE2 Yo, 149 (19713,

L]
enforcad, 770 F,2d 422 (0.C. o1z, 1572); Summit Tocling Ca,, 19 _
JLRG 479 (1972), affirmed, 83 LRR'1 2044 (7th Cir, 1973). el
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that such erplover decisions must he submitted to the ceollactive
bargaining process before thev are effectuated. See Ozark
Trailers, Inc., 161 NLR® 561 (1966} ; Senco, Inc., 177 HNLRE Yo.
10 969); Roval Tvvewriter Co., 209 NLRB 1006 ({1974}, raversed
in relevant part, 533 F.2d -1030, 1039 (38th Cir. 1276). The
HLRB's approach has been followed by certain federal courts,
Such as in N.L.R.B, v. Winn-Dixie Stores, Inc., 361 F.2d 512 (5t
Cir, 1966), carct. denied, 385 U.S. 935, where the ernlover gave
up certain work and commissioned an outside comnany to merform
that work off the emnloyer's premises; and in Weltronic Co, v,
iI.L.R.B., 419 F.2d 1120 (6th Cir. 1269), cert. denied, 398 U.S5.

39, where the employer transferred bargaining unit work to
another plant. But, by numerical count, a majoritv of federal
courts have generally rejected the NLR3's approach, such as in
N.L.R.B. v, Adams Dairv Inc., 350 F.2d 108 {8th Cir. 1965},
where the emplover discontinued & portion of his operations: in
J.L.R.B. v. Thompson Transvort Co., 406 7,24 698 (1loth Cir.

r WOEIe tae emplover closed one of his transport terminals;

and in ¥.L.R.B. v. Pransmarine Corn., 380 F.2d 933 (9th Cir.
1967), where the emplover moved his operations from one transport

terminal to another., -

An objective, helpful appraisal of the cases cited in
the foregeoing paragraph and of an emplover's obligation to bare
gain over partial business discontinuances or closures can be

found in Brockwav Motor Trucks v. N¥,L.R.B., 582 F,2d 720 (3rd
Cir. 1978}, The Third Circuit in Brockwav concluded its analysis

of the existing state of law by rejecting the conflicting “per
se” approaches argued befaore it, rejecting the WLEE's approach
fiat bargaining is always required irrespective of the emolover's
motive and rejecting the emplover's approach that bargaining is
never required when the emplover's motive for discontinuing or
closing a portion of his business is economic.,  Rather, the Third
Circuit concluded that a more balanced approach was required
under the MLRA. See also, United Automobile Workers v, N.L.2,B.,
470 r.2d 422, 69 L.C. 913,070 (D.C. Cir. 19737, - -

‘The Brockwav court determined that one must bagin with
the presumption that an emnlover who intends to close, terminate,
or transfer a portion of work performed within a bargaining unit
should submit that intention to the employeses' bargaining agent
for negotiation, inasmuch as that decision will significantlv
affect the employees' terms and conditions of emplovment by de-
creasing or eliminating work opportunities within the bargaining

unit. But, the Third Circuit reflected that when circumstances

exist which demonstrate a severs economic necessity behind the

‘emplover’s decision, or which demonstrate a real exigency that

makes bargaining over the employer's intention impracticable or
harmful to the emplover's operations, then the employer is not
obligated to submit his intended decision to the collective har-
gaining process. The Brockwav court stressed that simply because
the emplover's intentidn to cease a portion of his business is
economicallv motivated does not free him from his collectiva har-
gaining obligations., Rather, one must balance the rights and ine-
terests of both the emplover and the bargaining unit emploveess

- 13 _
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similar to those found in this case, I held that an agricultur

]
© .

based on the existing factual circumstances.

'In a recently decided case, whose Circumstances were ™™

employer was obligated under the Act to submit his decision to
discontinue the growing of a major, labor-intansive cron to his

employees' bargaining representative for collective negotiation.
Abatti Farms, Inc¢., 78-CE=53=E (March 23, 1980). I found that if
one applied elther the view of the LRB or the view expressed by
the Third Circuit in Brockwav, the employer in Abatti Farms was .
SO0 obligated. ' ) ' ' '

The facts in this case which call for imposing the duty
to bargain on the Respondent can be briefly reiterated. By digw
continuing the growing of green onions, beets, parslev, and green
cabbage, the Company was eliminating the bulk of its harvest work
and the vast majority of its harvest emplovees. As earlier
noted, the four crops accounted for apnroximately 640 harvest
workers out of a total work force of approximately 879: moreover,

‘some five months of harvest labor were involved with those croos,

Against the dire consequénces imposed on a large number
of the Company's employees due to the crop discontinuances, the
Company's need to implement its discontinuance decision rapidly
and unilaterally seem far less compelling. 1o change in capital
investment was made by the Company regarding the discontinuance.
The ground preparation involved both before and after the discon-
tinuance was basically the same, as admitted by Mr, Powell, Hﬁﬁs
compelling economic or other need mandated swifk and unfetterei -
implementation of the Company's decision: the crops were not dis-
continued because of pressing weather problems, precioitate bhig=
logical or horticultural phenomena, severe financial losses,
abrupt changes in the sales market, or because the Companv deter-
mined to alter the basic thrust of its farming business, which
had been and continued to be the growing of row crops. In addi-
tion, the Company continued to market and seil {(at least) green
onions, beets, and parslev, as grown by its neighbor, Mr,
Keosean, who employed land owned by the Company %o grow the green
onions and beets, and by others as well, for the Company's sell=-
ing division recognized the continuing need to maintain a wide
range of products for its customers.

~ There is, of course, the guestion of whether the precs-
dent established under the NLRA, developed with respect to indus-
trial experience, is applicable to an agricultural setting. :
Agriculture is commonly understood to be more gqenerally fluid and

“variant than its industrial counterpart, A grower of row crops,

like the Company, periodically, if not regularly, varies the nor-
tions of his fields that will be planted in a particular crop

and must determine which crops need emohasis or rotation. 1In
contrast, an industrial smplover cormonly is more consistent in
the nature of his business or product lines nroduced by him.

While accommodatinng may well have to be made for the
agricultural emolover when his decision-making ralates

]
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essentially to an emphasis or de-emphasis on a particular cron
{i.e., increasing one Crop or decreasing another) or to exi-
gencies created by such inherent features relating to agricultur
as weather changes, availability of water, or crop rotation, our
Act is written so as to protect the bargaining richts of em-

p loyees, whose interest in continued emnlovment opportunities
falls within those subject areas committed over to the bargainin
brocess, To completely ignore the emplovees® interasts in main-
taining their emplovment opportunities with the Company, merely
because .0of an ideological preference to nrotect unfattered
management decisions, would he to ignore an important feature of
the wages and working conditions that our Act consigns to the
realm of bargaining.

In a situation where an agricultural employer deter-
mines to wholly discontinus one or more of his regular crops, an
where that determination will lead o a substantial irocact on th
available bargaining unit work, and where that determination is
not compelled by pressing needs that make bargaining impractic-
able or injurious to the employer, or the performance of =z .
futile act, our Act mandates that the emplover timelv advise his
emoloyees' collective bargaining representative of his intended

~action and enter into good faith negotiations concerning it.45/

Our RAct does not mandate that an agreement must emerge from such
bargaining or that an emplover is barred from implementing his.
intended discontinuance when no agreement is reached from good

-faith bargaining.  While a bargaining obligation mav impose on a

agricultural emplover the need to make his crop decisions suffi-
ciently in advance to give good faith bargaining a chance to '
work, or encourage an interest in establishing bv wav of a collet
tive hargaining agreement his unilateral right to implement crop
changes, the bargaining obligation itself will not preclude the

emplover, in the last analysis, from exercising his normal entre-

peneurial contrel, See H.L.R.B. v. Production Molded Plastics,
604 F,2d 453, 102 LRRM 2040 (Bth Ciz. 1935). sut, the bargaining
abligation will allow the employees involved an onnortunity to
consider the competing interests behind the em»loyer's intention
to discontinue a2 major crop .and whether some accommodation can be
found so as to alter or reverse the employer's intention, thereby
saving work opportunities within the bargaining unit,

: In view of the foregoing comments, it is concluded that
the Company had an obligation under Section 1153{e}) of the Aect tc

4S/It 1s extremely doubtful that rerely bargaining

- about the effects of a discontinuance decision would produce

meaningful results, When the discontinuance decision is made, -
the emplovees' injurv due to it is more-or-less ‘inevitable, and

‘negotiations then center on ways to possibly ameliorate the in-

jury through recall rights or severance pay, but the negotiations
come too late to provide some alternative which might save the
emnlovees' jobs in the first place. Thus, the effectiveness of
bargaining over what, in realitv, is a fait accomnli is open +o
significant question, .
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advise in advance the UFW of its intention to discontinue the
growing of green onions, beets, parslev, and green cahbage and
provide a good faith opportunity for the UFW to bargain about !
that intention. Nor can it be said, as the Company argues, thii:
the UFV "waived" any right it may have had to bargain about the

Company's crop discontinuances.

Although the Company cites a number of cases where a
uni on has been held to have waived its right to bargain over an
employer’s intention to discontinue or terminate a portion of his
business,46/ the facts in this case do not establish that the UFY
clearly and unequivocally waived its right to bargain. Initiallv
it should be noted that the Company announced its discontinuance
by advising the UFY that it "has decided” to discontinue the thre
crops then in question. Wotice was not given to the UFW that the
Company was considering such a discontinuance, as was the situa-
tion in several of the cases cited in the last footnote. Nor did
the UFW wholly ignore the Company's announcement, as it soucht an
early bargaining meeting in a letter dated approximatelv twa
weeks later. The Company, not the UFW, was then largely respon-
sible (even if warranted due to » Powell's travel plans) for th
nearly month~long delay before a bargaining session was held.
Then, despite the fact that the Company, through Al Caplan, asked
the UFW if it had any bargaining proposal to make at the ensuing
August 18 negotiating session, the UFY did not diselaim any in-
tention to later submit a proposal, but had, just four days
earlier, filed an unfair lahor practice charge contesting the
Companv's unilateral decision to discontinues the crops. Under o
the foregoing circumstances one cannot conclude that the UFY :
waived its right in a sufficiently clear and unequivocal manner .
0 as to forgive the Company's obligation to bargain ahout the _
crop discontinuance, See Caravell Boat Co., 227 NLRB 1353 (1977);
N.L.R.,B, v, R, L, Sweet Lumber Co,, 515 F.2d 785 (loth Cir. '

9 s C2Irt., denied, 423 U,S5. 2986, .

C. The PRamedy:

. The General Counseal requests by way of remedy for the
Company's refusal td bargain over its crop discontinuance that the
Company be ordered to restore the work force to the status quo

as it existed prior to July 8, 1978, including the payment of
backkpav to those piecs-rate workers who lost emplovment as a re- .
sult of the Companv's crop discontinuances., The General Counsel
notes that such a remedy would not impose any sicnificant, detri-
mental damage to the Respondent, as no capital investment would
be required, no change in operations would ke necessitated, and

‘the Company's existineg land continues to nrovide dn oponeortunity

for renewing the discontinued crops--at least until £he Resnon=-
dent bargains ahout their future discontinuance,

16/E.g., N.L.R.B. v, Soun~Jee Coro., 386 F.2d 379, 356
L.C. 420,120 (2nd cIr. 1967); Corous Encinserinc Corm., 195 HLT
595 (1972); St, Louis Coca Col3 Dorilinc Co., 1823 L3S 538
(1371); Larkin Coils, 127 WL&3 1&05 (19607,
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- The far-reaching, costlv remedy sought by the General
Counsel, however, does not abpear well suited to the cireumstanc
involved in this case. The requested remedy would immose a nnte
tiallv substantial back nay oblicaticn on the Companv for conduc
engaged in at a time when such conduct had not vet been esta-
blished as unlawful under our Act. The Board itself has never
been faced with the bargaining question present in this case and
as we have seen, the law is not clear and consistent under the-
NLPA. In addition, two vears have now passed since the unfair
labor practice occurred, and to impose both a back pay obligatio;
and the crop restoration might well jeopardize the Respondent's
operations that have taken place in the meantime.

Also of significance to the remediazl considerations is

~the UFW's lagging response to the Companv's decision to discon-

tinue its four crops. Although the UFW's conduct cannot be con-
strued as a waiver of its right to bargain over the discontinu-
ances, several features of its response to the Company suggest
that the General Counsel's recuested remedy would be inequitable
and unwarranted. As ncted, the UFW took two weeks to respond to
the Company's discontinuance announcement, and when it &id respol
the UFW did not demand bargaining over the Company's decision it-
self, While it waited for the next barcaining session to be
held on August 18 (a delay it did not object to), the UFW made nc
precise effort to propose bargaining with the Company over the
decision to discontinue the crops. . Then, at the August 18 meet-
ing the UFW again failed not only to make any bargaining proposal
but to opernly make a demand that the Company bargain about its
decision to discontinue the four crops. 2As Mr, Powell noted, as
of August 18 sufficient time still existed to have nlanted the
crops in cuestion had the Company changed its decision to discon-
tinue them., After the August 18 meeting, except for the filing
of an unfair labor practice charge, the UFW again made no effort
to bargain with the Company over its decision to discontinue the

~crops.47/ Although the Company's discontinuance decision was

essentially preserited as a final one, the record does not help in
determining what might have been the outcome had tie UFY timeiv -
pursued - a demand to bargain about it. Therefore, it does not
seem appropriate to place the entire onus on the Respondent bv
way of a severe, costlv remedv, which might have been made
unnecessary 1f a timely demand to bargain had been clearly made.

THE PE™EDY

Héving concluded that the Pespondent violated Section

.1153(e) of the Act, and derivativelwy Section 1153(a), it is

necessarv to impose certain remedies to correct the unfair lahor

- 47/It might be noted that, according tc Karen Flock, at
the August 18 meeting she told Caplan that the UFY felt the Com-
cany should have discussed its decision to discontinue the cross
before the decision was made, CLven if we were to credit Ha,
Flock's assertion, which was uncorroborated, it cannot be con~
strued as an overt demand to hargain, but was more in the nature
cf a passing reflection. :
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~mation to the UrW, it is aopropriate to emmley the "make whoje

practices involvad. Az earlier noted, with respect to the “es-.
pondent's unlawful refusal to provide relevant bargaining infore

feature of §1169.3 of the ACt, commencing such makeewhols reme
as of Februarv 14, 1978, six months prior to the filina of cha
unfair labor practice charge. This make-whalz remedv sould con-
tinue to exist until the Respondent commences to bargain in good
faith and thereafter bargains until reaching an acreement or a
bona fide impasse. 2as for the Respondent's unlawful unilateral
wage increase and its unlawful refusal to harcain over the cron
discontinuances, the Respondent, as stated in the following
Order, will be directed to cease and desist from engaging in such
unfair labor practices and to take certain affirmative action.

In addition, the Respondent will be directed to publish a Hotice
to Employvees, as attached. ' '

ORDER

Pursuant to Lahor Code §1160.,32, Nespondent, its offi-
cers, agents, reoresentatives, Successors, and assigns, shall:

l, (ease and desis® from:

(2) reiling to bargain collactively in good faitn
as defined in Labor Code §1155.2(a) with the UrY as the exclusive
renresentative of its agricultural emplovrees, and, in particular,
(1) failing or refusing to provide the UFY with relsvant Sargain-
ing information requested bv the UFW; (2) failing eor refusing ¢
bargain in good faith with respect to wage increasas for its .
agricultural emplovees; and (2) failing or refusing to pargain in
good faith with respect to its desire to discontinue the growing
of green onions, red heets, parslev, areen cahbage, ar other sSig=
nificant crop. ' ' . '

: (b) In anv like or related manner, refusing or
falling to bargain in good faith with the UFW as the exclusive
reprasentative of its agricultural emolovees,

2, Take the following affirmative actionsg which ar=s
deemad necessary to effectuate the P0licies of the Act:

: (2) To provide the UFY with all the relavant har-
gaining information still not srovided as of MMicust 14, 1973,
that was requested bv the UFY, and to provide, upon further ra-
Tuest by the UFW, anv other information relevant o hargaining,

(b} Upon request bv the UF™, rescind the wage in=-
crease given in Februarv, 1979, and anv further wage increase uni-
laterallv granted sincz thatk time, and hargain collectivelr with
the I'FYY with respect to such wage increases.

{c} TUpon request hHe the Uy bargain collectivelw
Wwith resnect to the discontinuance of craen onions, parslsv,
‘herts, and creen cabhage, and any other significant umilataral -
crop discontinuanees imolemented since Julw, 1278.

38 -
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(d} Upon reguest, meet and bargain coilectively i
good faith with the UPW as tHe certified exclusive colleactive
bargaining representative of its agricultural emolovees, and if
an understanding is reached, erbody such understanding in a
signed agreement.

(e) Make whole each enplovee emnloved in the anorc
priate bargaining unit at any time between February 14, 1978. anc
the date Respondent commences to bargain in good faith and there-
after bargains to a contract or a bona fide impasse, for all
losses of pav and other economic losses sustained by each of ther
as the result of the Respondent's unlawful rafusal to provide the
UFW its requested information, as such losses have been defined
in Adam Dairy, dba Rancho Dos Rios, 4 ALRB Mo. 24 (1873).

(f) Preserve and, upon request, make available to
the Board or its agents, for examination and copving, all records
relevant and necessary to a determination of the amounts due its
emp lovees undar the terms of this Order, ' '

_ {g) Sign the Notice .to Emplovees attached hereto.
After its translation by a Board agent into appropriate lan-
guages, Respondent shall reproduce sufficient conies of the
Notice in each language for all the purposes set forth herein=-
after, . : : '

{h}) . Post copies of the attached Notice in all
appropriate languages in conspicuous places on its property, in-
cluding places where notices to employvees are usually posted, for
a 60-day pericd, the period and places of posting to be deter-
mined bv the Regional Director. Respondent shall exercise due
care to replace any copy or copies of the Nlotice which may be

altered, defaced, covered, or removad.

_ (1) Mail copies of the attached Notice in all
appropriate languages, within 30 days after the issuance of this
Order, to all emplovees employed at any time during ths 1377-1978
and 1978-1979 harvest seasons. o o '

(j). Provide a copy of the attached %otice to each
employee hired bv the Respondent during the l2Z-month pericd fol=-

lowing the issuance of this Order.

(k) Arrange for a Board agent Or a representative
of Respondent to distribute and read this Wotice in all aopro-

priate languages to its emplovees assembled on Company time and

nropertv, at times and places to be determined by the PRegionail
Director. Following the reading, the Board agent shall he given
the opportunitv, outside the oresence of supervisors and manacge-
ment, to answer anv guestions the employees may have concerning
the lotice or emplovee rights under the Act. The Regional
Director shall determine a reasonable rate of compensation to_be
paid by PResvondent to all nonhourly wage emplovees to compernsate
them for time lost at this reading and the question~and-answer
period. : =
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{1} Notify the Pegional Directcr, in writine,
within 30 days after the date of issuance of this Order, what
steps have been taken to comply with it. Upon request of the
Regional Director, Respondent shall notifv him periodicallw L
tereafter in writing what further steps have been taken ir com-
pliance with this Order.

Dated: July 25, 1980

AGRICULTURAL LABOR RELATIONS BOARD

By

David C. Jdevins
Administrative Law Qfficer
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MOTICE TO EMPLOYEES

After a hearing where each side had an onportunity to
present evidence, the Agricultural Labeor Relations Boaréd found wn
did not bargain in good faith with the United Farm Yorkers of
America, AFL-CIO, in violation of the law. The Soard has told u
to post this Notice and to mail it to those whoe worked during th
harvest seasons of. 1977-1978 and 1978-1979. :

. We will do what the Board has ordered, and also tell
vou that the Agricultural Labor Relations Act is a law which
gives all farm workers these rights:’

1. To organize themselves;
2. To form, join, or help unions;:

3. To bargain as a group and to choose whem they want
to speak for them: y

4; To act tegether with other workers'to trv to get a
contract or to help or protect one another; and

o 5. To decide not to do any of the above things.

Because it is true that you have these rights, ve nro=

mise that: 7 ' _

WB WILL NOT refuse to provide the UFW with the informa-
tion it needs to bargain on vour behalf over working cenditions.

WE WILL NOT change your working conditions or discon~
tinue the farming of significant crops without first notifving
the UFW and giving them a chance to bargain on vour behalf abhout
the proposed changes, '

: ‘ WE WILL in the future bargain in good faith with the
UFW with the intent and purpose of reaching an agreement, if
possible, on a collective bargaining contract and we will give
back pav to all of our workers who were emploved from

February 14, 1978, to the date we began to bargain in goecd faith
for our contract, and who suffered any loss of wages or benefits
because of our past failure to bargain in good faith,

Dated:

CARDINATL DISTRIBUTING COMPANY

By:

(Representative) T (Title)

'THIS IS AN OFFICIAL NOTICE OF TEE AGRICULTURAL LARBOR RELATIONS
S30ARD, AN AGENCY OF THE STATE OF CALIFORMIA, DO NOT REMOVE OR
MUTILATE. ' ' .




