Union City, California

STATE OF CALTFORNIA

 AGRICULTURAL LABOR RELATIONS BOARD

KITAYAMA BROTHERS, o
' ‘ ' - Case Nos. 79-CE-40-5.
Respondent, 79—CE—40;%—S
and

LABORERS INTERNATIONAL

UNION, LOCAL 304, AFL-CIOD 9 ALRB No. 23

Charging Party.

DECISION AND ORDER

On December 4, 1981, Administrative Law Judge (ALJ)E/
Jennie Rhine issued-the attached DPecision in this proceeding.-
Thereafter, General Counsel timely filed exceptions and a support-
ing brief,.and Respondent filed a'reply brief. L

Pursuant to the provisibns of Labor Code section 1146,5/
the Agricultural Labor Relations Board (Board) has delegated its
authority in this matter to a three-member panel,

The Board has considered the record and the ALJ's
Decision in light of the exceptions and briefs, and has decided
to affirm her rulings, findings, and conclusions, as modified
herein, and to adopt her recommended Order, with modifications.

No exceptions were filed to the ALJ's findings and

conclusions that Respondent violated section 1153(c) and (a) by

l/At the time of the issuance of the ALJ's DecisiOh, all ALJ's
were referred to as Administrative Law Officers. (See Cal. Admin.
Code, tit. 8, § 20125, amended eff. Jan. 30, 1983.)

2/

="Al1l séction references herein are to the California Labor Code
unless otherwise specified.



refusing to reinsfate or rehire Clemente Gomez. As the record
supports those findings and conclusions, we hereby affirm them.

We.finq no meriﬁ in General Counsel's exception to the
ALJ's conclusion, based upon her credibility resolutions, that.
Hequﬁdent's discharge of employeés Heriberto Jauregui and
.Florentinb Jauregui did not violate section 1153(c) and (a). 7o
the extent that an ALJ's credibility resolutions are based on
demeanor, we will not disturb them unless the clear preponderance-
of the réleyant evidence demonstrates that they are incorrect.

(Adam Dairy dba Rancho Dos Rios (1978) 4 ALRB No. 24; Standard

Dry Wall Products (1950) 91 NLRB 544 [26 LREM 1531].) We have

._feviewed the record and find that the ALJ's credibility resolutions
‘.éfe suppofted by the record as a whole. However, we reject the
. ALJ's partial reliance on Ben Lopez' presumed expertise as a labor
':consultaht as a basis for crediting his testimony, as an
- individual's occupation is not a factor in evaluating his or her
credibility.

The ALJ found that, "At the opening of the hearing if
- not before, ... an unconditional offer of reinstatement was made
[by Respondent] to and refused by Gomez." For that reason, the
ALJ stated, Respondent "... should not be required to offer
reinstatement again ... but Gomez should be made whole .,.."

We reject the ALJ's erroneous assumption that

Respondent's offer obviates the necessity of our issuing the
conventional order providing reinstatement with full backpay plus

interest as a remedy for a discriminatory discharge or an unlawful

refusal to rehire. "[R]einstatement and backpay are remedies which

9 ALRB No. 23 2.



the Board provides in the public interest to enforce a public right.
No private right to such relief attaches to a discriminatee which

.“E/ This Board has the

he can bargain away or compromise
exclusive responsibility for vindicating the public policy as
defined in section 1140.2 of the Act, based on section 1160.9,

which states that the procedures set forth in sections 1160 through

1160.8 "... shall be the exclusive method of redressing unfair
labor practices." Moreover, section 1160.3 of the Act requires

this Board, when it has found an unfair labor practice (e.g.,
discrimination in employment), to issue an order directing the
respondent to cease and desist from such conduct and, in discrimi-
nation cases, to reinstate the discriminatee(s), with or without
backpay, as appropriate.

Accordingly, we shall modify the ALJ's proposed remedial
Order to provide for Clemente Gomez our usual remedy of reinstate-
ment with backpay, plus interest. In so doing, we are not preclud-
ing Respondent from raising and/or litigating, during the compli-
ance stage of this proceeding, the issues of whether Respondent
addressed its prior offer of reinstatement directly to Gomez;
whether the reinstatement it offered was to his former or
substantially equivalent position; whether the offer included full

seniority and other accrued employment benefits; and whether the

E/See Winston Rose and Mary Louise Rose d/b/a/ Ideal Donut Shop

(1964) 148 NLRB 236, 237-238 [56 LRRAM 1486], enforced (7th Cir.
1965) 347 F.2d 498 [56 LRREM 2573], where the court held that even
if the employer had made a full and unconditional offer of
reinstatement, which the employee rejected, and paid him backpay,
the National Labor Relations Roard properly ordered the employer
to offer him reinstatement and backpay in order to remedy the
discrimination against him.

9 ALRB No. 23



offer was so understood by Gomez. If so, the backpay period, which
shall commence as of the date Respondent first refused to rehire
Gomez, may be held to have ended on the date of such an offer.

(See, e.g., Pyro Mining Company, Inc. (1977) 233 NLRB 233 [96 LRRM

151017.)
We have extended the ALJ's recommended mailing period

because, unlike M. B. Zaninovich; Inc. (1980) 6 ALRB No. 23, the

unfair labor practice committed by Respondent was not isolated.
The ALJ in this hearing, and the ALJ in the representation hearing

(Kitayama Brothers (1979) 5 ALRB No. 70), found that Respondent

threatened to deport or discharge employees if the Union won the
representation election. These threats were made to groups of
employees during company meetings. Gomez' role in the Union's
campaign was visible to employees and he was an election observer.
Respondent's discharge of Gomez almost two weeks after the election
would be viewed by_employees as a retaliatory act for Gomez'
exercise of section 1152 rights and discourage employees from
exercising these rights. The mailing period in our Order extends
from the date of the election, June 13, 1979, until June 13, 1980.
Such a mailingrperiod wlll assure that the migrant employees for
Varioushseasons, who may have heard of Respondent's retaliatory
discharge from its permanent labor force, will know that their
exercise of rights under the Act is protected from employer
retaliation.
ORDER
By authority of Labor Code section 1160.3, the

Agricultural Labor Relations Board (Board) hereby orders that

9 ALRB No. 23



Respondent Kitéyama Brothers, its officers, agénts, successors,
and assigns, shall:
l. Cease and desist from:

(a) Failing or refusing to reinstate or rehiré,
or otherwise discriminating against, any agricultural employee
in regard to hire or tenure of employment or any other térm or
condition of employment because he or she has engaged in any union
activity of other concefted.acti#ity.pfoteéted by section 1152
of the Agricultural Labor ﬁélatiéns;gét_(Act).

(b). In any like of reiated‘manner interfering with,
restrainiﬁg, or coerciﬁg any agriéﬁiégfél?employeé'in the exercise
of the rights guaranteéd by section 1152.6f the Aét.

2. Take the following affirmative actions which_afe
deemed necessary to effectuafe the policies éf the Act:

{(a) Offer to Clemente G&mez ilmmediate and full
- reinstatement to his former or substaﬁtially equivalent position,
without prejudice to his seniority.or other_employment rights or
privileges.

| (b) Make whole Ciemeﬁte-Gomez for all losses of
pay and cother economic losses he has suffered as a result of
the discrimination against him, such amounts to be computed in

accordance with established Board precedents, plus interest thereon,

3

computed in accordance with our Decision and Order in Lu-Ette Farms

Inc. (1982) 8 ALRB No. 55.

(c) Preserve and, upon request, make available to
this Board and its agents, for examination, photocopying, and

otherwise copying, all payroll records and reports, and all other

9 ALRB No. 23



records relevant and necessary to a determination, by the Regional
Director, of the.backpay period and the amounts of backpay and
interest due under the terms of this Order.

(d) 8Sign the Notice to Agricultural Employees
attached hereto and, after its translation by a Board-agént into
all appropriate languages, reproduce sufficient coples in each
language for the purposes set forth hereinafter.

(e) Mail copies of the attached Notice, in all
appropriate languages, within 30 days after the date of issuance
of this Order, to all agrigultural employees employed by'Respondent
at any time during the period from June 13, 1979, until June 13,
1980.

{f) Post copies of the attached Notice, in all
appropriate languages, in conspicuous places on its propefty for
60 days, the period(s) and place(s) of posting to be determined
by the Regional Direétor, and exercise due care to replace any
Notice which has been altered, defaced, covered or removed;

(g) Arrange for a representative of Respondent or
a Board agent to distribute and read the attached Notice, in all
appropriate languages, to all of its agricultural emplovees on
company time and property at time(s) and place(s) to be determined
by the Regional Director. Following the reading, the Board agent
shall be given the opportunity, outside the presence of management,
to answer any questions the employees may have concerning the
Notice or their rights under the Act. The Regional Director shall
determine a reasonable rate of cbmpensation to be paid by

Respondent to all nonhourly wage employees in order to compensate

9 ALRB No. 23 6.



' them for:time iost at tﬁis readihg and during the question-and-
“aﬁswerApériod.

| .(h) Notify the Reglonal Dlrector in wrltlng, within
30 days after the date of issuance of this Order, of the steps
Respondent has taken to comply with its terms, and cont1nue to
report periodically thereafter, at the Hegional;ﬁifector's request,
until full compliance is achieved,

Dated: April 29, 1983
ALFRED H. SONG, Chairman
JOHN P. McCARTHY, Member

JEROME R, WALDIE, Member

~]
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NOTICE TQ AGRICULTURAL EMPLOYEES

After investigating charges that were filed in the Sacramento
Regional Office, the General Counsel of the Agricultural Labor .
Relations Board issued a complaint which alleged that we, Kitayama
Brothers, had violated the law. After a hearing at which each side
had an opportunity to present evidence, the Board found that we did
viclate the law by discriminating agalnst an employee by refusing

to rehire him because of his union activity. The Board has told

us to post and publish this Notice and to mail it to those who worked
at the company from June 13, 1879, until June 13, 1980. We will

do what the Board has ordered us to do.

We also want to tell you that the Agricultural Labor Relations Act

is a law that gives you and all other farm workers in California
these rights:

1. To organize yourselves;

2. To form, join, or help unions;

3. To vote in a secret ballot electlon to decide whether vyou want
a union to represent you;

4. To bargain with your employer about your wages and working
conditions through a union chosen by a majority of the
employees and certified by the Board;

5. To act together with other workers to help and protect one
another; and

6. To decide not to do any of these things.
Because it is true that you have these rights, we promise that:

WE WILL NOT do anything in the future that forces you to do, or stops
you from doing, any of the things listed above.

WE WILL OFFER Clemente Gomez his old job back and we will pay him any

money he lost, plus interest, as a result of ocur refusal to rehire
him.

WE WILL NOT refuse to rehire, discharge, lay off, or otherwise
discriminate against any agricultural employee with respect to his
or her job because he or she belongs to or supports the Laborers
International Union, Local 304, AFL-CIO, or any other union.

Dated: KITAYAMA BROTHERS

By:

Representative Title
If you have a question about your rights as farm workers or about
this Notice, you may contact any office of the Agricultural Labor
Relations Board. One office is located at 112 Boronda Road, Salinas,
California, 93907. The telephone number is (408) 443-3160.

This is an official Notice of the Agricultural Labor Relations Board,
an agency of the State of California.

DO NOT REMOVE OR MUTILATE.

9 ALRB No. 23 5.



CASE SUMMARY

Kitayama Brothers ' 9 ALRB No. 23
{Laborers International Union) Case Nos. 79-CE-40-5

79-CE-40-1-5
AlLJ DECISTON

The ALJ found that Respondent's refusal to rehire an employee was
motivated by both anti-union animus and legitimate business interests.
The ALJ applied Wright Line (1980) 251 NLRB 1083 [105 LRRM 1169]

to this case, requiring Respondent to prove that it would have taken
the same action absent the protected activity.

The ALJ found that Respondent had anti-union animus because its labor
consultants threatened employees with reprisals for supporting the
Union at company meetings, and it offered money and other benefits

to Clemente Gomez if he would campaign against the Union.

The ALJ found that Clemente CGomez engaged in union activities by
distributing union authorization cards, by attending a large union
meeting on company property, and by being an election observer for
the Union. The ALJ found that Respondent knew of his union
activities because Respondent's supervisor admitted that he knew
Gomez was an election observer, and because of the offers made by
Respondent to discourage Gomez' support of the Union. The ALJ
rejected Respondent's defense that company policy required the
dismissal of Gomez because he had lied in his request to take leave,
and had worked during that period for another employer. The ALJ
found: there was no evidence to support such a defense; Respondent's
policy was unknown to its supervisors; there was no evidence that
other workers were similarly treated; and Gomez was not allowed to
rebut or explain the unverified accusations. The ALJ concluded
Respondent violated section 1153(c¢) and (a) of the Act, and
recommended that the Board issue a cease and desist order, backpay,
and the usual reading, posting, distributing and mailing remedies.
The ALJ did not recommend an order requiring Respondent to offer
reinstatement because Respondent had made such an offer before or
during the hearing. :

The ALJ found that Respondent's knowledge of Heriberto Jauregui's
and Florentino Jauregui's union activities could be inferred, but
that credible evidence was insubstantial. The ALJ concluded that
Respondent would have discharged these two employees, even absent
their union activities, for poor work performance and the destruction

of company property, respectively. The ALJ recommended dismissal
of the allegations as to these employees.

BOARD DECISION

The Board affirmed the ALJ's findings and conclusions that Respondent
violated section 1153(c) and (a) of the Act by refusing to reinstate
or rehire Gomez because they were supported by the record and no
exceptions were filed concerning this matter. The Board modified



the ALJ's recommended Order so it would require Respondent to offer
reinstatement, as well as backpay plus interest, to Gomez. Citing
sections 1160.9 and 1160.3 of the Act and Winston Rose and Mary
Louise Rose d/b/a Ideal Donut Shop (1964) 148 NLRB 236 [56 LRRM
1486], the Board stated that their inclusion of the reinstatement
offer protects the public interest in the enforcement of the public
rights of the Act and that a discriminatee does not have the private
right to bargain away or compromise such relief. The Board stated
that if it is determihed during the compliance hearing that Respon-
dent made a fully satisfactory offer to Gomez, the Respondent's back-

pay obligation may be held to have been tolled on the date of
Respondent's offer to Gomez.

The Board distinguished the case from M. B. Zaninovich (1980) & ALRB
No. 23, and extended the ALJ's mailing period to a one-year period
which began on the date of the representation election.

The Board upheld the ALJ's conclusions respecting Heriberto Jauregui
and Florentino Jauregui because her findings were based on credibil-
ity resolutions determined according to demeancor. The Board rejected
the ALJ's partial reliance upon a witness' occupation as a factor
relevant to a credibility resolution.

te ate wla
W Eiy "

This Case Summary is furnished for information only and is-not an
official statement of the case, or of the ALRB.

ada ol —te
Gl W "
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STATE OF CALIFQORNIA

AGRICULTURAL LABOR RELATIONS BOARD

In the Matter of

KITAYAMA BROTHERS, Case Nos. 79-CE-40-§
79-CE-L0-1-5
Respondent,

and

LABORERS INTERNATIONAL UNION,
LOCAL 304, AFL-CIQ,

DECISIOY OF
ADMINISTRATIVE LAV QOFFICER

Charging Party.

L A L L P W W R N R e W)

Arocoles Aguilar and Eduardo Blanco "%ﬂ
{on the Brief), Salinas, for the E
General Counsel

frederick A. Morgan of Bronson,
SBronson & McKinnon, San Francisco,
for the Respondent

W. Daniel Boone of Van Bourg,
Allen, Weinberg & Roger, San Fran-
eisco, for the Charging Party

STATEMENT OF THE CASE

Jennie Rhine, Administretive Law Officer: This action arises frem an
unfair labor practice charge, filed on 13 December 1979 and amended on 11 January
1980, by the Laborers International Union, Local 304, AFL-CIO (Lzborers #304 or
LIU), against Kitayama Brothers. A complaint was issued on 2u February 1981.

The complaint alleges that one person, Clemente Gomez, was refused reinstate-
ment and two others, Heriberto Jauregui‘and Florentino Jauregui, were discharged

in violation of sections 1153(c) and (a) of the Agricultural Labor Relations Act

-1 -



{ALRA or Act).l The respondent filed an answer denying the substantive allega-

tions.?2

After a pre—hearing conference on 29 Juns 1981, the matter was heard
on 30 June and 1, 3 and 6 July 1981 at Hayward, California, The general counsel
and the rgspondent were present throughout the hearing; and had an opportunity
to pfesent gvidence and examine witnesses. After its motion to dismiss the com-
plaint, oppoSed by the general counsel, was denied at the pre-hearing conference,
the charclng party did not appear except during the testimony of a union official.
qut—hearlng brlers were filed by the general counsel and the respondent.

R Based upon the entire record including my observation of the demeanor

.:of the witnesses, and after considering th= briefs, I make the following findings

Jg'of fact and conclusions of law,

THE EVIDELCE

Introduction

Locataed in Union City, at the time in question Kitayama Brothers was
a grower and wheolesaler of cut flowers and potted plants. (It has siace ceasad
preduction of potted plants.) Approximately 150 workers were employed in the
rose, carnation and potted plant departments and the wholesale house. Tollowing
an election cn 13 Juns 1979, Laborers #304 was certified as the collsctive bar-

gaining representative of the Kitayama zgricultural employees. See Kitayama

Cal. Lazbor Code, 88 1liuQ-et Seg. All statutory references are to the Labor

. Code unless otherwise spec1f1ed

1

2The respendent ralsed the statute of limitations (Labor Code 8 1160.2) as
an affirmative defense in its answer, but conceded at the hearing that the charges
were timely filed,.:Another afflrmatlve defense, asserting that the LIU had agreed
to solicit the w1thdrawal of &ll charges as part of a settlement agreement, was
stricken at the pre-hearing conference upon motion of the general counsel becauss
the general ‘counsel was not &a party to the agreement and did not consent to the
w1thdrawal of charges : T
. S N



.Brothers Nursery (5 Dec. 1979), 5 ALRB No. 70. The aglleged discriminatees here,

professed union activists in the election campaign, lost their jobs later in the
year. There had also been a union electionm, featuring the United Farm Workers
of America, AFL-CIO (UFW), in 1975-76. That election did not result in a certi-

fication, but the cdmpany was found to have discriminatorily terminated two UFV

activists. See Kitayasma Brothers Nursery (30 Dct; 1978), 4 ALRB No. B85.

The company is owned by Tcm Kitayama and his brothers. As the produc-
tion and pérsoﬁheljméﬁagef for thé last three years, Gunter Gmelin oversees all
Erowing oberafions_gﬁa';sigesponsible for personnel. Under him, Trinidad (Trino
or Trini) Cazafeé ;ﬁpéf#iées}tﬁe carnation department; during the relevant period
Bob Cooper wéé replécéﬁ:bffGerﬁiﬁ (Jan) k@iﬁgrs as manager of the rose department;
and Kim Platzek supervised'fﬁeiﬁofted plaﬂt_depaﬁtment.. Ricardo Brotarlu is a
foreman.in the roses, Who'workedfunder‘Kuipers; aﬁdfteﬁa lartinez was propagation
forewoman in the potted plapfs, undér Platzek.

The respondent héé admitted iﬁ its énswer or stipulated that #ithin
the meaning of the Act Kitayama Brothers is an agricultural employer, the LIU is
a labor organization, tﬁe alleged discriminateeé are agricﬁltural employees, and
Tom Kitayama, Gunter Gmelin, Trinidéd_Cazares,.Jan Kuiﬁeré, Ricardo Brotarlu, Kim

Platzek and Lena Martinez are or were its agents or supervisors. I find accord-

ingly.

Admissibility of Calendar Entries

Before moving on to substantive matters, I consider an evidentiary
issue, rulings on which were reserved at the hearing. Under the business records
exception to the hearsay rule, the respondent offers pages from calendar books

maintained by supervisors Gmelin and Kuipers.a Gmelin's calendar contains notes

Sgee Respondent's Exhibits (RX) A (excerpts from CGmelin's calendar), B (ex-
cerpts from Kuipers' calendar), and E (a typed transcription of the {continued)
-3 -



about the three alleged discriminatees as well as other personnel matters. Sons
entries concern aections or information reported to him by others, while others
are notes about actions he personally took. The entries were made close to the
time of the events in question. Gmelin testified that he made such notes "very
infrequently," when he throught he might need in the future to recollect or ex-
plain his actions. From his prior experience with unions and the National Labor
Relations Board, he believed such documentation was important. He was not told
by anyone at Kitayama Brothers to keep such records; it was his own policy.

In addition to scheduling matters and personal notes, Jan Kuipers'
calendar contains notes of encounters with glleged discriminatee Florentine Jaure-
gui, among other employees. Kuipers testified that he made notes in his ecalen-
dar upon the advice of Gmelin, to have a "personal reference" to enable him *to
remember what happenad. He'made entries vegularly in a small noteboock he kept
with him, and at the end of the day transferred those concerning repeated or
large-scale incidents to the calendar. (The notebook entries were discapded as he

either decided that the situation was resolved op made note of it in the caliendar.)

(lote 3 Cont'd) entries concerning the glleged discriminatees, admissible only
if RX A and B are) for identification. (The admissibility of RX D, ruling on
which was also reserved, is considered below. Ses note 8 ané the accompanying text.)

Evidence Code section 1271, the business precord exception, states:

Evidence of a writing made as a record of an act, condition,
or event is not made inadmissible by the hearsay rule when offsred
to prove the act, condition or event if:
(a) The writing was made in the wegular course of business;
(b) The writing was made at or near the time of the act,
condition, or event;
(e) The custodian or other qualified witness testifies
to its identity sad the mode of its preparation; and
(d) The sources of information and method and time of
preparation were such as to indicate its trustworthiness.



Gmelin and Kuipers both had an opportunity to use the1r calendars to feffesh
their recollection as they testified.

I conclude that the calendar entries should not be admitted into.eﬁi—
dence. The object of the business records exception to the hearsay rﬁie is té
eliminate the necessity of calling each witness +o an'act, condition or event

and to substitute the record of the transaction instead. Nichols v, HcCoy, 38

Cal. 2d 447 (1852); People v. Crosslin, 251 C.A.2d 968 (1967). The exéeption is

based on the recognition that records made and relied upon in the regular course

of business may be regarded as trustworthy without verification by all persons

who contribute to them. Pecple v. Crosslin, supra; People v. Gorgbl, 122 C.A.2d

281 (1953) (emphasis added).

The calendar entries here were not'made for use in the regular course
of the business of Kitayama Brothers, nor were they relled upon in the regular
course of that business. Rather, they were made for the. personal use of the
supervisors who recorded them, to enable them to remember and justify theif
actions. They were made not routinely, but selectively, based upon subjective
judgments about the significance of the events. It is also eclear that Gmelin's
entries, at least, were prepared with an eye toward having to justify his actions
to the union or a labor relations board, that is, in contemplation of litigatiom.
Records prepared in contemplation of litigation are ordinarily not sufficiently

trustworthy te come within the business records exception. Palmer v. Hoffman,

318 U.8. 109 (1943); Gee w. Timineri, 248 C.A. 2d 139 (1967). Under these cir-

cumstances, the method of preparation of the records is not reliable enough to
warrant their admission.
Furthermore, some entries or portions of them are not admissible

because they state opinions or conclusions rather than an det, condition or



event.” Only a record of an act, condition or event is qdmiSSible. See Eﬁid. C.
8 1271. Whether an opinion or coneclusion is based upon personal observation and
sound feason, and whether it is formulated by a person qualified to do so and to
testify to it, can only be established by examination of_the declarant under

oath. See People v. Reyes, 12 Cal. 3d 486 (1974); People v. Arauz, 5 C.A.3d 523

(1970); People v. Terrell, 138 C.A.2d 35 {1955),.

Finally, other entries are inadmissible beczuse it is apparent, either
from the entry itself or the entry in conjunction with testimony, that the entry
does not record an act, condition or event personally observed by the recorder;
in other cases, it is not clear whetﬁer the entry is based upon personal knowledge.5
in neither situation can the record be considered relisble, competent evidence of
the underlying facts. "The chief foundation of the special reliahility of busi-
ness records is the requirement that they must be hased upcn the first-hand cbser-

vation of someone whose job it is +o know the facts recorded.” MeCormick on Evi-

dence, p.602, 8286, quoted in Maclean v. City & County of San Francisco, 151 C.A.

2d 133, 143 (1957).

?’

The respondent relies upon Franco Western 0il Co. v. Fariss, 256 C.A.2d

335, 66 C.R. 458, 46u4-465 (1968). There an entry in a witness's "diary of busi-

ness events of the day," described by the court as "effectually a business log,"

qSee, e.g., from RX E, Kuipers' 9/20 entry re Florentino Jauregui Garcia
{("his reaction was worse than the first time ;" "he gave me a big mouth'); his
11/26 entry ("Florentino lied to Roberto"); his 12/17 entry ("although he knows
- how to pinch;" "he treated me like a child"); Gmelin's 7/11 entry re Clemente
Gomez ("because he lied in order to get [a] LA [leave of absence]"); Gmelin's
9/19 entry re Heriberto Jauregui in its entirety; and his 9/19 and 12/17 entries
re Florentino Jauregul Garcia ("Florentine's attitude is generally one of indif-
ference;" "Terminated. . . with ample reasons").

5See, e.g., from RX E, Kuipers! 9/11 entry re Florentino Jauregul ("Then he
goofed off and started at least one hour later . . ."); the first part of his
11/26 entry; almost all of his 12/3 entry; Gmelin's 7/6 entry re Clemente Comez;
his 9/12 entry re Heriberto Jauregui; and his 9/19 and 9/20 entries re Florentino
Jauregui Garcia.
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was held admissible under the business records exception to corroborate the wit-
" ness's testimony;"-The circumstances under which this diary was kept are not set

forth in the opinioh; but‘it appears to have been a daily record. In Gallup v.

Sparks-Mundo Enginearihg Co., B3 Cal. 2d 1, 7 (1954}, the case cited in.Franco
Westérp to support the admissibility of a busimess log, ths supreﬁe éoﬁft was
coﬁsidering an ambuiaﬁce.log book, a permanent fecord of fhe ambulance company
in which ambulance cails were recorded. Entries in Gmelin's and Kuipers'.calen—
~dars were made too sporadically and selectively to consider the calendars business
logs. | '

Having concluded thatrfhe calendar excerpts should not be admitted,s
I broceed to summarize the.évideﬁce of the company's anti-union animué and knowl-
edge of wnion activities of the alleged discriminatees,'and the circumstances
surrounding the individual terminations. 4&n analysis of the evidence, including

factual findings, and conclusions of law follow.

Alieged,Anti—UnionlAnimus and Knowledge of Union Activities

| Kitayama Brothers openly tock a mo-union position during the 1979 LIU
campaign. Among other actions such as the distribution of handbills, Tom Kitayama
arranged for two Spanish-speaking outsiders--Ren Lopez, & labor cbnsultant, and
Henry Franco, a retifed local businessman--to urge eﬁployees at company-called
meetings not to vote for the union. Except for introducing the speaker, company
supervisors and foremen did not attend the meetings. Reports about what occurred

differ. Only those aspects that indicate conduct unprotected by the free speech

bGiven the conclusions reached about the Jauregui brothers, the respondent
sufféers no prejudice from my ruling here. Were I to consider Gmelin's entries
about Clemente Gomez, the conclusions concerning him would not be affected.



provisions of the Act (see section 1155) are discussed here.

The only workers ﬁho testified sbout the meetings are the alleged dis-
criminatees, Clemente Gomez testified that at one meeting Lopez told the workers
they should not support the union because Tom Kitayama was the mayor of Union Citj
and a very powerful man. Another time franco said the workers were wrong to sup-
port the union because most of them did.not have immigration papers, and Kitayama
could report them to the immigration office and then easily replace them. After
Pranco told the workers it was better for them to +tell Kitayama themselves what
benefits they wanted, Gomez spoke up to say that.he had asked (unsuccessfully)
for better working conditions and +o specify a number of complaints.

Heriberto Jauregui testified that at a meeting addressed by Lopez, he
told Lopez he was wasting his time, because thé workers knew what they were doing

and would be successful. Heriberto7

said that he gave his name and acknowledged
that he wanted the union in response to queétions by Lopez; he later added that
he also wrote his nams= fqr Lopez. At & meeting addressed by Franco Heriberto
again spocke up, and again gave his name and confirmed his desire for the union
when asked. In the course of telling the_workers to think about what they were
going to do, Franco referred to their not having immigration papers.

According to the testimony of Florentino Jauregui, Lopez told the
workers that since they did not have immigration papers, if they joined the union
they could be taken away by immigration officers and would not get their jobs back
when they returned, but if they did not support the union, when they returned

after being taken away they would still have their jobs. Florentino saidé that

he had nothing to worry sbout because, although he did not have his immigration

7The given names of the Jaureguis, who are brothers, are used to distinguish
one from the other.
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paperé, ﬁélwas working on if. Lopez responded that Florentino should think about
it because he needed & lot of papers to get his status. When Florentino replied
that he already had them except for a work letter, Lopez responded that that was

a veﬁy important point, for if Florentino joined the union he would not get hls

: work‘letter. Florentino said he thought Kitayama was 1egally obliged to give him
the "letter, and Lopez told him that it was not against the law for tﬁe company to
give him the letter or not, as it wanted. |

Florentino also testified that soon after the meetings he was told by
foreman Trinidad Cazares that Cazares.knew he was involved in union activities
and talked at the meetings. When Floreﬁtino asked how he knew, Cazares replied
that Lopez reported to Tom Kitayama and described the people who spoke. Although
he agreed that Florentino was defending his rights, Cazares said that Kitayama
did not want that, and Florentino could be fired because he created many troubles
with the union.

Ben Lopez testified that he advised the workers of their rights under
the Act, and stressed the ad&antages of being non-union and the disadvantages of
having a union. He told them there would be no repercussions if they supported
the union. FWithout specifically referring to immigration raids, he said that if
there was a uwnion and the workers left their jobs for any reason, their return
would be comtrolled by rules established Ey the union; but without a unijon they
could be rehired as they had in the past, by coming to the door and asking for a
job. In his speech, his only reference to immigration matters was to tell the
workers they had the same rights under the Act regardless of their citizenship
or immigration status. In response to questions about Florentino Jauregul, Lopez
testified that frequently workers asked guestions about legalizing their status,
which he answered, but he did not remember anyone in particular and he never told
anyoné it would be more difficult to obtain papers from the company if the umion
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came in. Lopez denied asking for names of people who spcke, or giving tﬁem to .
Kitayama or anybody on his staff.

Henry Franco testified that after hearing there were labor problems
at Kitayama Brothers, he volunteered to help and Tom Kitayama asked him to speak
to the workers. Although he assumed that Kitayama did not want a unicn,-Kitayama
did not tell him that and they did not discuss what Franco would zay. Franco re-
ported that he told the workers he was not there to tell them to join or not to
join & union, he only advised them to maks sure they chose the right union, the
one that could do the bast job fﬁr them; he then opened the meetings for ques-
tions. He did not initiate any discussion about immigration status,.and he fe—
called only one woman asking sbout it. In response to hgr, he said that only“the
immigration service could help them achieve legal status, neither the union nor
~their boss nor anyone eslse could help. People only asked questions, no.ohé argﬁedi
or spoke for the union, and he had no idea who was a union supporter. He could _J
not have told Kitayama in any event, becausé they_did not speak again for a éouplé
of months. | |

In addition to the meetings, the alleged discriminatees described their
unién activities and reported other incidents which, if credited, demonstraté
anti-union animus and knowledge on the partrof the company. Clemente Gomez-testiwl
fied that he distributed union authorization cards to other workers and attended
& large union meeting that the company permitted to be held in its parking lot.
While his participation in these aetivities may have been noted by company super-
visors, that fact is not established by the evidence. Gomez also testified that
he served as a wnion chserver at tﬁe election, however, and that Tom Kitayama was
present when he was selected. Kitayama conceded that he learned the day before
the election that Gomez would be an observer. Gunter Gmelin, the supervisor
directly involved in Gomez's termination, denied knowing of Gomez's union

- 10 -



activities, but reluctantly admiﬁted‘thét.he:knew Gomez.ﬁas an election observer.
Gmelin also rﬂoré generaily denie@--knozwledge of union activities or supporters,
but Kitayama identified Gmelin as tﬁe source of his own information about the
campaign. “ |

Gomez also reported severzl union-related encounters with Kitayama and

company supervisors that are disputed. According to Gomez, about two weeks before -

the election he was approached by foreman Trinidad Cazares, who told him that his
union involvement was known and suggested that he could g2t some ﬁoney. Cazares
said that Kitayama was going to talk to Gomez later. Later that day, as Gomez
delivered some roses to the cooler, he found Kitayama and Cazares waiting for
him., Cazares, transla{ing for Kitayama (Kitayama does not speak Spénish, and
Gomez does not speak English), told.Goméz that Kitayama knew of Gomez's unionl
activities and influence on others, and.wanted to know why Gomez wasn't in favor
of the company--he "'would get some money if [he] was in favor of the company.'"
Cazares asked Gomez what he had to say about such =z tempting offer, and Gomez
replied that he supported the union, was fighting for rights, and was not selling
himself. The conversation ended with Cazares telling Gomez to think about it.
Gomez further testified that two or three days before the election he
again met Kitayama outside the cooler, accompanied by amother foreman, Bob Cooper.
Cooper told Gomez in understandable Spanish that Kitayama wanted to know what
Gomez thought about their earlier conversation. Gomez replied that his answer
was the same. Gomez, who was with another worker, encountered Kitayama once more,
the daylbefore.the.election, this time accompanied by an unidentified office em-
ployee who inferpreted for him. The office wofker asked Gomez why'he did not:
talk to the peopie and said there ﬁas still time for Kitayama to arrange to get
immigration papers for everyone; KitajamaAhad received complaints about Cooper
and, wanting them to realize thnghg_képt his promises, had fired Cooper. The
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offiéé'worker also told Gomez that he had been elected president of the company's
credit union, an organization Gomez knew almost nothing about; when Gomez laughed
and asked why, the person repligd that ”'they‘”‘thought he was a good worker and
the right person for the job.

Gomez also repofted another encounter with Cazares, shortly before the
election. Cazares askgd Gomez how the union activities were going. When Gomez
'replied that Cazares would find out the day of the election, Cazares responded
that it could be that "'"they'" won, but that also Immigration could step in and
take all the workers awaf;‘Kitgyama could hire new workers, and that would be the
eﬂd of the union. |

Theée_réports are_denied by Caéares and Kitayama. Cazafes, in addition
to 5pecifically,denyiné the conversations Gomez related, testified that he never
knew anything about ‘the union and never talked about it with any employees. In
the 1979 ALRB representatlon hearing, however, Cazares tastified that he heard
abeut union organizing effcrts from Clemente Gomez, among others. Cazares'
denial of knowlédge about the campaign is further contradicted by evidence that
the company's supervisors, presumably including him, were given Instructions by
Kitayama and his attorney about how to conduct themselves during it.

‘Kitayama denied knowing of any offers of money to employeés. Asked
when he First lesarned of the accusation, he replied that the first time was at
this hearing. It was established that he was present throughout the sarlier
representation hearing, and that Gomez also testified there about being offered

meney. (Gomez's testimony there was uncontradicted. See Kitayama Brothers

Nursery, 5 ALRB ﬁo. 70 (1979), IHE decision at 9.)

Heriberta Jauregui testified that he too distributed authorization
cards and urged others to support the union, sometimes in the presence of lLena
#artinez, his forewoman, or supervisor Kim Platzek. He said that Martinez
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cnce told him they could lose their jobs for being involved in union activities.
He also reported observing Bob Cooper writing down names and numbeps from thres
or four timecards; One.timecard Heriberto recognized as his own, and on another
he was able to.see_the.name.nf another person he knew to be a union activist,
He asked Hartinez,whY[Céépér was taking the names and numbers, if it meant they
.were going to bg-fiﬁ%é,rénd Martineg téld him Kitayama wanted to know the names
of those more involved with the union.
| Heriﬁertd‘s‘testimony was conﬁrédiéteﬁ by Hartinez, who testified that
she never discusééd‘the'union with hiﬁ §r7ény workers. B8he also said that Cooper
did not work near the timecards.fér;ﬁér aresd, and she never saw hip cgpying dovn
information'from tﬁem or quké to ﬁéﬁiﬁerto about it. Platzek testified that he
Was unaware that Heriberté wasriﬁﬁbived in union activities. He overheard employees
talk about the caﬁpaigﬁ bu{.did.not remember anyone in particular. He also re-
called seeing a crowd_of.workers in the parking lot one time, but did not know
what it was about. o

Florentino Jauregui identified himself as one of the most active uniern
supporters. He handed out authorization cards and spoke to people, 5ut not in
front of foremen or supervisors. The remzining incidents related by Flofentino
that connect his union activity with his discharge are reported below, in the
discussion of his termination.

Finally, there is uncontradicted evidence that key union suppqrtérs

remzined employed zt Kitayama Brothers beyond the ‘terminations of the alleged dis-

criminatees.

Refusal to Reinstate Clemente Gomez

Employed since August 1977, Clemente Gomez wofked in the rosés. Afound
the end of June 1979, a little more than two Weeké aftér the union election, he
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reguested and was given time off from work; when he retureed he was denied rein-
statement.

Having heard that his mother was ill in Hexico, Gomez asked Gunter
Gmelin for time off to go there. Trinidad Cazares interpreted. Gomez testified
that though he said his mother was ill, what he asked for was two weeks vacationy
Gmelin testified that he graﬁted Gomez an emergency leave of absence for up to
four weeks. (The company gave its employees %acation pay on their anniversary
dates; if they also wanted time off, a nutually convenlent time was worked out;
an employee could arrange up to four yeeks off w1th a conblnatlon of vacation
time and leave of absence.) 3Jomez asked Ffor a wrlttee esseeence of his job on
his return, but Gmelin told him it was unnecessefy Goﬁez reported that when
giving h_n permission to leave, Gmelin told him work was slow} but Gnelln, corrob-
orated by Kitayama and Cazares, testified that it was a bﬁsy Uerioé |

Gmelin heard, wh1le Gomez was away, that he had not gone eo lexico buﬁ
was worklng elsewhere in the area. Believing that Gomez had lled to him; émelin
testified, he spoke to Tom Kitayama about the situation and learned for.the.first_
. time that the company had a policy of not reinstating employees wha left to workr
elsewherse. Employeses were not routinely advised of this policy, end.ﬁo evidence
establishes that Gomez was aware of it. | -

Gomez returned in a little less than two weeks. Through Cazares,
Gmelin told him that he had lied, he had not gone to Mexico but had worked hare,
and the company would not take him back. According tec Gomez, Gmelin also said
the company would not take him back because he was a bad worker, a member of the
union who caused problems. Without explicitly denying this statement, Gmeiin
testifisd that he considered Gomez a good worker whom he would like to have back.
Gomez also testified that he told Gmelin he had not been work ing at another job.
Gmelin, on the other hand, reported that he was not sure what response, if any,
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Gomez made td his accusation, but he did not think Gomez had directly rebutted
it. Gmelin further testified that he was very definite about not being able to
give Gomez his job back under the circumstances, and Gomez “let it go at that."
Deseribing himself as being left "with a word in my mouth," Gomez said that Greiin
cut- him short by leaving. |

Cazares, the other person present at the conversation, testified that
Gomez asked if he gtill had his job, @nd Gmelin replied that Gomez had lieéd to
him and had been replaced; Gomez responded that that was Fine with him, he only
wanted to know if he had his job or not; and that was the end of the discussion.
Ho ‘evidence apart from Cazares' testimony indicates whether Gomez's job had already
been filled.

Gomez testified that he had not gone to Mexico, because he had learned
that his mother's illness was not serious, but he denied taking another job.
There is no competent evidence that he in fact worked elsevhere.

Kitayama testified that in October 1980, during the course of union
negotiations, the company offered to reinstate Gomez, but refused to take back
the other two alleged discriminatees. This testimony is uncontradicted, but

nothing indicates whether or when Gomez was adviced of the offer.

Heriberto Jaursegui's Discharge

Heriberto Jauregui had worked at Kitayama Brothers for about ten months
prior to his discharge on 18 or 19 September 1979. The company contends that his
poor work performance, rather than his participation in union activities, was the
reason.fbr his términation.

| Heriberto was hirsd at the recuest of his brother Florentino, the
_third aliegéd discriminatee. Heriberio began as a sprayer, first in the carnztions
and-then in tﬁe ﬁofted plant department supervised by Kim Platzek. Heriberto tes-
tified that hisJﬁépk as a sprayer was frequently praised by lLenaz Martinez, his
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forewoman in the potted plants, and that he was asked to train others to mix and
apply the sprays. In May 1979, apparently affected by the sprays, Heriberto got
sick on the.jﬁb. (Testimony elicited from both Jauregui brothers about the com-
pany's response is not repeated here because it is not material to the issues in
the case.) Heriberto contiﬁped to feel ill, and after a& few weeks a doctor rscom-
ménded {hat he change jobs. He was transferred to general work in the potted
plant department.

According to Heriberto, he was surmoned to the office on the morning
of 18 Se?tember'without.warning, and was told by Platzek that he was Ffired for a
) number of reasoné including singing, talking too much, sitting and lying down on
“Vthe job, and not d01n5 his work well He had not previcusly been aware of any
':'complalnts about nis. work, although after the election he no longer received any
:1gompllments on it. Platzek told him he could finish out the day, but Heriberta
_ﬁhc’;_se .n.ot to. 7

After the conversation with Platzek, Heriberto testified, he spoke to
Tom Kltayama ahout get ng his pay and a paper that would permit him to collect
unemplnyment iﬁsurance. Kitayama gave him a document in English, which he asked
someone to.franslate. He was told that the document salé he had decided to gquit
at neon and_had gone fo fhe office for his paychecks. This was the only documeﬁt
he received. Becauss it would ﬁot enable him to collect unemployment, Heriberto
returned the papef to Platzek, but Florentino brougnt it home later and Heriberta
subseguently gave it to Labﬁrgrs faou business.manager Pete Horene. {Heriberto
was also told by both Flatzek and Kitayamé that he could not get the paychecks
due him right away, Kitayama explaining that the computer syétem that produced
them was.located_in Colorado. Heriberto returned two days later and collected
his pay.)

Kim Platzek, who has not worked at Kitayamz Brothers for a year, was
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unavailable to testify until the last minute, and tock the witness stand with
virtually no opportunity for preparation of his testimony. Platzsk testified
that the decision to discharge Hefiberto vas made by him after consulting with
his superior, Grelin, over a period of several months.

Heriberto's performance did not meet minimum standards, according to
Flatzek, even thbugh efforts had been nada to improve it. Platzek himself had
discussed Heriberto's work with him at least four times. Platzek's memory was
vague in this regard, but he recalled speaking to Heribertoc once about failiﬁg
to spray in a particular area, another time about increasing his productivity in
filling pots for plants, and a third time about interfering with his own and
other's work by talking too much. When he told Heriberto he was being terminated,
Platzek testified, he offered to let Heriberto finish the week, but Heriberto,
angry, refused.

Platzek alsc said that when he fired Heriberto, in addition to telling
him the reasons he gave Heriberto a paper outlining them; he could not remember
what he wrote. Following instructions from Gﬁelin to document problems with em-
ployees, Platzek usually wrote memos when he discussed their work with employees.
He recalled writing several memos concerning Heriberto. The original of all such
memos was kept in personnel files maintained in the potted plant department and
a2 copy was given to Gmelin; affected employees did not usually receive one al-
though many times they were told that a copy would go in their file. Platzek
did not recall whether Heriberto im particular was told. Flatzek's testimony is
unclear on this point, but, teken as a whole, it appears to be that the only time
he gave Heriberto & written notice was when he fired him. (Except for az copy of

@ later draft of the paper given to Heriberto, the company did not produce any
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such memos.a)‘ Platzek said that whén he last:saw it? the notice was in Heriberto's
hand. | | |

Gunter Gmelin testified that he spent a_gc;d;ﬁért_of his time in the
ﬁottgd plant department and had observéd Heriberto's wak, but had not discussed
it with him. He described Heriberto as spending "a good deal of time not being
productive." He also testified, however, that thé méreﬁ"intelligent” sprayers
were chosen to mix the sprays. Gmeliﬁ;confirmed that Platzek had spoken to him
many times about the poor quality of Heriberto's work and that the decision to
terminate Heriberto wés Piatzek's. Although called to rebuticfher testimony,
Lena Martinez was not asked and diﬁ not tesfify about Heribertq’S'job performance.

Pete Moreﬁo, Local 304 business manager, testified thaf soon after
Heriberto was terminated he - gave Moreno the péper he had been given. Moreno sub-
sequéntly gave it to an ALRB agent. As Horeno recalled it, the péper stated that
Heriberto was termina%ed becaﬁse he did not follow instructipns and could not get

along ﬁith foremen. .

Florentino Jaurégui-testified that when he was told by Heriberto that

8p1atzek identified RX D as a copy of a memo he wrote omne or two days after

Heriberto's termination, a redraft of the paper he had given Heriberto. A ruling
on its admissibility was reserved.

Counsel for the respondent advised that good faith efforts to locate other
memos were unsuccessful: the potted plant department had been closed after Platzek's
departure and any records maintained by him (the company did not raguire that per-
sonnel files be maintained in the departments) were lost or destroyed. However,
Gmelin was not asked about the copies purportedly given him by Plateek, and the
preservation of RX D alone was not explained.

Given that RX D is offered by the respondent and, for the most part, sum-
marizes earlier events rather than records currant events, I conclude that it does .
not satisfy any exceptions to the hearsay rule and is inadmissible for the truth
of the matters stated therein. In any event, since it is not an exact copy of the
document purportedly given to Heriberto Jauregui and since the company failed to
explain its preservation or produce similar records, the probability of undus
prejudice substantially outweighs any probative value, and makes the document .
inadmissible for any purpose. See Evid. C. 8 352,
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he had been fired, Heriberto said he did not know why. Florentino asked Platzek
for an explanation, and Platzek replied that he did not know, it was Gmelin's |
business. After asking if Florentino was also lodking for his check, Platzek
told him Gmelin had said that if Florentino wanted an explanation he should see
Gmelin, that one of the two of them had to be Fired. Florentiné did not'go talk
to Gmelin. Gmelin was not examined about this portion of Florentino's testimony.
Platzek testified that he tried to explain to Florentino the reasons for Heri—

berto's termination and suggested that Heriberto would do better in another line

of work.

Florentino Jauregui's Dischargs

Heriberto's brother, Florentino Jauregui Garcia, was fired on 17 Dédem-
ber 19789, after having worked at Kitayama Brothers for somewhat less than fiftéen
months. The company contends that Florentino's job performance, through indiffer-
ence or deliberate provocation, was unsatisfactory for an extended period, culmin-
ating in the willful destruction of marketable Fflowers on the day of his discharge.

Florentino worked as a sprayer in the carnations, under the supervision
of Trinidad Cazares, until August 1979. The parties stipulated that Florentino
was capable of performing the work of a sprayer. Florentino reported that his
work was highly praised by both Cazares and Gme;in. Cazares testifisd, however,
that he spoks to Gmelin about Florentino more than five times; at least two tines
concerned complaints Cazares had received from Florentino's co-workers zbout work-
ing with him. Cazares and Gmelin loocked for places where Florentino could work by
himself.‘ Cazares also said that he spoke to Florentine many times, whenever he
made & mistake. The last time, the one occasion that Cazares detailed, he re-
ported that Florentino asked him repeatedly for a glove, first for the left hand
and then for the right, until Cazares, taking Florentino to select his own gloves,
told him that he was not Florentino's toy but had others to look after as well.
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Cazares agreed that Florentino was capaﬁié Qf'doing the work,

Gmelin testified that at firsﬁ:Flprentino's work was satisfactory, but
after several months Cézares began to complain about him. As time went on, Cazares
complained more freguently, on = wéekly basis at-ieast. Gmelin élso said that
Florentino was not needed full-time in'the carnations so he also sprayed in the
potted plant department, but Kim Platzék coﬁplained about him there to the point
~that Gmelin confined his‘work to the carnmatioms, (Platzek did not testify about
Florentino's work.} Gmelin said that he himself spcke often to Florentino, en-
couraging him to be more pleasant with others, because he was needed.

In August 18979, Florentino, through Cazares, asked Gmelin for permis-
"sien to go to Mexico, because he had an sppointment there about his irmigration
status. According to Gmelin, he made clear to Florentino that his poor perfor-
mance did not warrant a guaranteed job upon his veturn. According to Fleorentino,
Gmelin said only that he could not guarantee the job but would have to think about
it, so Florentino later asked Cazares why Gmelin did not want him Sack; Cazares
responded that he thought Florentiﬁo would get the job back, but if he did not,
it would be because he was creating a lot of complaints, because he was with the
union. Cazares was not asked sbout either conversation.

Florentino returned around the 27th of August. In the interim, Gmelin
testified, Cazares had spoken to him again about not wanting to supervise Floren-
tino, and Gmelin had decided not to rehire him. When Florentino asked for his job
Gmelin refused at first, but subsequently agreed to take him back after talking
to Tom Kitayama. Accprding to Gmelin, Kitayama convineced him that the time was
not appropriate to get rid of Florentino, since he had compelling reasons for
taking the leave to go to Mexico. Gmelin did not recall discussing the union
with Kitayama in the context of reinstating Florentino. After warning Florentino
that he needed to improve his performance in order to retain his job, Gmell
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assigned him to the rose departmeﬁt.

Florentino testified that Gmelin tol& him he could return only upon
certain conditions, including that he not "create so many problems, . . . and
. + . become involved in many troubles with the union." Gmelin said Florentino
was beiﬂg assigned.to another foreman becauée Cazares had said that he made many
complaints "with things related to the union.™

Cazares testified that when Florentino first reported for work, Gmelin
told him that there was no work for z day or two, that he had to think about
where to placelhiﬁ. When asked about his response to the news that Florentino
was being assigned fo the rose department, Cazares testified, "It was perfect for
me. I did uo{ need him gt the moment."

From late August until his discharge in December, Florentino was super-
vised by Jan Kuipers. Kuipers was hired to mznage the rose department in July
19749, aftér-the election; he left Kitayama Brothers in August 1980. Kuipers testi-
fied_that Florentino sprayed, ground cut rose stalks, and did general 1abor.
Kuipers agfeéd that Florentino was capable of doing the work if he wanted. Ini-
tially he did well, but after a few weeks he produced only about half of what the
others did. Kuipers spoke to Florentino sbout his work more than ten times alto-
gether. At times Florentino answered that nobody liked him. Kuipers tried assur- |
ing him that he liked him, and assigned him to different jobs. Repeatedly, after
starting off well, Florentino's work deteriorated. When Kuipers criticized‘his
work, Florentino responded at least one time to the effect of "'Get off my backl ;]
otherwise I can go to the union.'" Kuipers told him to go right ghead. Kui-
pers also said that he often discussed Plorentino'é performance with Gmélin, and
Gmelin advised him to keep cool and try to win Florentino's respect so the work
would be done well. When asked whether he repeated Florentino's threat ébout_
going to the union to Gmelin, Kuipers answered that he did not think so, because
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:xhe did not think it.worth mentioning, but he might ha?e.

| As he made his rounds in the afternobn'of December l7th;_Kuipers tésti—
Fied, he found a large number of cﬁt roses on the floor 6f the éreenhoﬁse secfion
_ whére_Florentino worked. The roses were marketable_flowers, cuf a daj or two
before they should have been, and there were over a hundred of them throughout
the section. Kuipers picked up a bunch and looked for Florentino. In the pres-
ence of foreman Ricardo Brotarlu, Kuipers showed Florentino the flowers and asked
why he did that; Florentino answered either that he did not know or that he dig
not know who did it. Kuipers asked who was going to pay for the flowers, and
Florentino responded that Kitayama could, he had moﬂey enough. Kuipers took the
flowers he had gathered to Gmelin and told him what had ﬁappened. Gmelin agreed
that Florentino should be fired, so after obtaining his paycheck, Kuipers paid
- him off and gave him a copy of a termination notice written by Qmelin.'

Kuipers added later that he spoke to Florentino two or three times
that day before giviné him his paycheck. He said that the Ffirst time, as he
approached Florentino, he saw Florentino cutting flowers and throwing them on the
ground. Kulpers was alone when he spoke to Floprentine that time; he returmed
with foreman Brofarlu S0 someone else would hear what happened. It was in the
first conversation that he asked Florentino about paying for the flowers; other-
wise the conversations were essentizlly the same.

Kuipers also testified that Florentino alone was responsible for that
particular section of the greenhouse, except that somecne else watersd the Flowers.
The flowers must have been cut that afternoon because they were still fresh; it
was sunny and had they been cut earlier, or the previous day, they would have
been wilted. At that particular time flowers were being cut for market, not 
pinched or debudded.

The testimony of Ricardo Brotarlu, Florentino's foremag,:diffefs inr
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some details., Brotarlu reported that it was.he who disccveréd cut flowers that
afternoon on the floor of Florentino's section of the greenhouse. He picked up
a bunch of about 24 of them (he did not say how many there were a;toge?her), and
took them to Kuipers; then Kuipers and he went to speak to Florentino. When
Kuipers asked Florentino why he had nipéed or clipped the flowers, Florentino
answered that someone else might have done it eérlier. Brotarlu was present when
Kuipers asked who was going to péy, and Florentino responded, "'The COmMpany, of
course, Kitayama.'" Brotarlu and Kuipers todk somequ the flowers to Gmelin,
‘who agreed that Florentino could be fired. Brotarlu did not spgak to Florentino
again that dﬁy. .He had previously reprimanded Florentino for éisaaﬁding market-
able flowers. |

Gmelin confirmed thaf Kuipersrand Brotarlu came to him with cut flowers
and . told him Floréntinq was cutting and.throwiﬁg fﬁem‘oﬁ the floor, and that he
wrote Florentino's terﬁination notice.g. Brotariﬁ, Gmelin and Kitayama (who was
shbwn_the flowers that day by Gmelinf, as weil as Kuipers, testified that the
roses were freshly cut, o

Florentino denied having ever receivéd.complaints or warnings about
his work.  He also implicitly, but not directly, denied cutting the flowers that
_ied to his-discharge. He confirmed that at fhat time he worked in his own section
of the greenhouse and knew how to properly cut aﬁd debud roses. That afternoon,
he reporfed, Kuipers, accompanied by Brotarlu, showed him & bouquet of flowers
and asked what they were doing in his section. When he responded that he did not

know what Kuipers was talking about, Kuipers told him that the roses were thrown

9RX -1 is a copy of the termination notice given to Florentino. RX C-2 is
another copy, modified subsequently and retained by Gmelin, and RX C-3 is an adden-
dum written by Gmelin for the files. They were admitted without objection. Since
they consist of either conclusory statements or statements of events not person-
ally observed by Gmelin, they are not considered for the truth of the matters
stated therein.
- 23 -



6n thg fléorlin his secfion and aéked.if he was going to pay for them. Florentino
:féplied that he wéuld ndt, beﬁause he was not sure that the roses had come from
his sectlon and 1f they had, they had not been cut that day but the day before,
because they were dead. (The previous day was a Sunday,‘énd Florentino had not

- worked. He explained that he thought the flowers had been cut then because people
work hastily on Sunday, in order to go home earlj, and scmetlmes flowers fall on
the floor and are damaged.) Kuipers responded that the flowers had bheen cut_thé{
day, and asked who was supposed td pay for them. lqufentino answered'that"he did
not know, perhaps Kitayama if anyone, because they Qéré his. &ulpers left w1th—
out saying more but returned as Florentino was gettlng ready *o leave work and
gave him & check and a termination notice. Kuipers told him. 1t was hlS last day
and refused to explain further, saying only that Florentlno could go to the union

‘or do whatever he wanted, it was his own business.

AWALYSIS AND COMCLUSIONS

Legal Principles

The respondent is charged with having violated sections 1153(c) and
(a) of the Act by these three terminations. Section 1153(c) makes an unfair
labor practice of "discrimination in regard to hiring or tenure of employment, or
any term or condition of employment, to encourage or discourage membership in any
labor organization." Under section 1153(a), it is an unfair labor practice for
an agricultural employer to "interfere with, restrain, or coerce" agricultural
employees in the exercise of their organizational rights. The section 1153(a)
violatipﬁs alleged in the complaint are derivative: that'is, the vielation neéesé

sarily follows from a finding of a section 1153(c) violation. See Magglo Tostado,

Inc., 3 ALEB No. 33 (1977); Tex-Cal Land Management, Inc., 3 ALRB No. 14 (1877),
enforcad 24 Cal. 3d 335 (1979).
Once dlscrlmlnatory action against an agricultural employee is shoﬁn;‘
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aﬁd there is evidence which supports the inference that the employeé's protected
conduct was a ﬁotivating factor in the employer's decision, a prima facie viola-
tion of section 1153(e) is established. The burden then shifts to the employer
to produce evidence of a legitimate reason for the action. Where the evidence
indicates that an employer was motivated by Eoth anti-union bias and legitimate

business interests,lo the employer has the burden of proving that it would have

taken the same action absent the protected activity. See Martori Brothers Dis--

tributors v. Agricultural Labor Relations Board (27 July 1981),-29 Cal. 3d 721;- 

Nishi Greenhouse (5 Aug. 1981), 7 ALRB No. 1B; Wright Line, Inc, {1980}, 251

. NLRB No. 150, 105 LRRM 1169.

Rarely is there direct evidence that action was tékén against an em-

- Ployee because of the employee's protected conduct. Unlawful motivaticn may be
inferred from evidence showing that the employer was hostile to the protected
activity and knew that the employee was engaged in it. Knowledge of an employee's
protected activity may itself ﬁe inferred from circumstantial evidence. In the
instant case the respondent contends that z prima facie case has not besn made

out because the evidence of company anti-union animus and knowledge of the alleged
discriminatees' union activities iz insufficient to support an inference.of un-

lawful motivation.

Anti—Union'Animus Is Established.

Turning first to the issue of animus, I find ample evidence in the
record to support an inference of unlawful motivation. The company concedes that

it campaigned for a no-union election result. As part of its campaign, its

10The so-called dusl motive case. In Wright Line, Inc. (1980), 251 NLRB No.
150, 105 LRRM 1169, the NLRB distinguishes a dual motive case from a pretext case:
the latter is one 1n which the employer's affirmative defense is "wholly without
merit," whereas in the former, the affirmative defense has "at least some merit."
Wright Line, Inc., supra, 105 LRRM at 1170 n.5.
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employees were addressed by outside speakérs who, I find,'threatened the workers
with reprisals for supporting the union. I credit the testimony of the alleged
discriminatees to the effect that the workers were told; in essence, that: they
should not support the union because Kitayama was powerful; they could easily

be deportéd_and replaced, since most did not have immigration papers; and the
company would no longer assist their efforts to legalize their immigration status
or give them their jobs back when they returned after deportation, if there was

a unioﬁ,- faking.into account both demeanor and their self-serving and inherently
imp;éﬁsiblé testimony, I do not give credence to the denials of Ben Lopez or
.‘ﬁéﬁfnyranco._ I zlso rely on the Boérd's finding in the representation proceeding

! that the two men threatened the workers. See Kitayama Brothers Nursery (1979),

"5 ALRB Yo. 70.

I find, as he reported, that Clemenfe Gomez was offered mbney gnd less
 tangible benefits--help in obtaining immigration papers, prestigs as president of
the credit union--in return for using his influence with other workers to oDpoSe
the union. Gomez's demeanor and testimony in general wers credible. Also, it

is unlikely he would manufacture coﬁversations in this instance that, according to
him, five other peoplell were in a posifion to refute. On the other hand, Trini-
dad Cazares, who denied not only Gomez's report of offers but also any knowledge
of the union or discussion of it with Gomez, was impeached by his prior testimony.
Kitayama testified that he first heard of the offers at this hearing even though
he sat through the representation.hearing, where Gomez gave similar uncontradicted
testimony, and_presumably reéeiyed copié§ of the THE's and Board's decisions there.
His tone of_surprised innocgnée'contributes'tq ﬁy_finding his denials untrustworthy.

In its post-hearing brief the-réspondent'argues that in the absence of

llcazares;_Kitayama, Bob Cooper, the unidentified office worker who inter-
preted once, and Gomez's co-worker, Jesus Ortiz. Only the first two testified.
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aetual payments, the offer of payments does not lead to a strong inference of
anti-union animus. I disagree. The issue is the employer's intent. The fact
that Kitayaﬁa was willing to and did offer money, whether or not the offer was
Iaccepted, demonstrates the.lengths to whichehe'was willing to go in order to dis-
courage support for the union. -
Clemente Gomez reported that on one occasion Trinidad Cazares said
that the union mlaht w1n but Immlnratlon could also take the workers away and
tayama could hlre new ones, and that would be the end of the union. Finding
Gomez more credlble than Cazares I coneclude that Cazares made the statement,
despite his denlal The statement is an 1mp11ed threat attrlbutable to the com-
pany and, conseauently, addltlonal ev1dence of 1ts hostlllty toward the union.l2

Some evidence is not relled upon in decldlng that anti-unien animus

is established. Although unlawful motlvatlon was tound in Kitayama Brothers

Nursery {(1978), 4 ALRB No. 85, that deeiston is not given.weight here because
hostility toward the UFW in 1975-75 ie netzvery probative of hostility toward
tha LIU in 1979. I also re]ect Heriberto Jauregui's report of seeing Bob Cooper
take down names of union activists from timecards. Lena_Martinez's denizl is
persuasive, both because she was a ﬁelievable witness, and because Heriberto's
testimony that the names were copied while he was close enough to identify them
is improbable. Because Martinez is more credible, her denial that she spoke to
workers agbout the union is accepted over Heriberto's assertion that she told him
he could lose his job for being involved in union activities,

Anti-union animus is found despite.the fact that known union supporters
were not terminated by the company. The retention of some union edherente does

not preclude a finding of unlawful discrimination. See Desert Automated Farming

1200nduct such as the threats and the offer of money to Gomez violates sec-
tion 1153(a). HNo 1ndependent violations of section 1153{(a) are found, however,
because none were alleged in the complaint and the general counsel TEPPESEnLed
during the hearing that no such findings were being sought.
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(1978), 4 ALRB No. 99; Tex-Cal Land Management, Inc., supra, 3 ALRB No. 14.

Clemente Gomez's Termination Is an Unfzir Labor Practice.

The coneclusion that the company had identified Clemente Gomez as a
union activist is inescapable. Awareness of his role as an election observer
for the union was acknowledged by Kitayama and Gunter Gmelin. Gomez testified
that he distributed authorization cards and attended a union meeting on company
premises. Whether these activities were observed or not, both Cazares and Kita-
yama indicated that they knew of his union involvement when they offered him
money to support the company. Any doubts they may have had could not remain after
he rejected the offers. Cazares! testimony at the representation hearing zlso
establishes that he knew Gomez was involved in union affairs.

The elements of a prima facie violation are therefore established:
Gomez was discriminatorily denied reinstatement; he was known to be an incorrupti-
ble union supporter; and the company's anti-union.animus is demonstrated. The
burden shifts to the company to prove that it had a legitimate reason to termi-
nate him and would have done so im the absence of his protected activity.

The following facts are based on uncontradicted, credible testimony.
Gomez asked for and was granted permission to leave Work to go to Mexico because
he had heard that his mother was ili. After leaving his job, he learned that
her illness was not serious and so he did not actually go to Mexico. While he
was away from work, Gunter Gmelin received an unverified report that he was work-
‘Ing in the vicinity. Gmelin spoke to Kitayama and learned that the company had
a policylcf not taking back employees who left their jobs to work elsewhere.
Gomez was not, in fact, working elsewhers.

Whether Gomez's time off was a vacation (Gomez) or an emergency leave
of absence (Gmelin) is immaterizl. Having been given the time off, Gomez had no
reason to believe that he should return immediately upon learning that his planned
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frip was unnecessary. No evidence suggests that he_was told étherwise. Unliké
the respondent, I attach no significanes to the fact that he returned in glightly
less than two weeks. It indicates nothing more than a decision to returnuearly,A
for any of a number of reasons.

| When Gomez returned, Gmelin told him he had iied——heiﬂad not gone to
Mexico but had worked here--and the compény would nbt take him béck. Gomez testi-
fied that he repiied that he had not been working. Gmelin testified thaf'he ex—
pected & response from Gomez but did not get a satisfactory answer. However,
from Gmelin's testimony that he was very definite about Gomez's not getting his
job back and Gomez "let it go at that,” as well as from Gomez's testimonj that
Gmelin left him "with a work in [his] mquth," it is appérent that Gmelin did not
give Gomez much of an opportunity to explain. .Gomez may well have said that he
had not been working without Gmelin's having heard‘it.

The respondent's contention that Gomez was refused reinstatement oniy
bacause Gmélin believed in good faith that he had worked elsewhere and had_iied
about his leave does not withstand scru{iny. The company offers no evidence that
other workers were similarly treated énd admits that Gomez was a gocd worker,

The report Gmelin received was unwverified, yet Gomez was given virtually no
opportunity to rebut it.

Gomez was terminated approximately one month after the election.
Gmelin's testimony that he knew nothing of Gomez}s union activities is impeached
-by his reluctant admission that he knew Gomez was an election observer, and in-
directly contradicted by Kitayama's testimony that Gmelin was the source of most
of his own information egbout what was going on. Cazares, who certainly knew of
Gomez's activities, reported directly to Gmelin.

Furthermore, Kitayama undenizbly knew of Gomaz's union support. With
or without giving a reason, he may have tcld or urged Gmelin to get rid of Gomez,
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using the company's "policy" of refusing to reinstate people who workad elsevwhars,
which Gmelin had not known about previously, as an excuse. Finally, while Cazares'
report of Gmelin's conversation with Gomez upon the latter's return is otherwise
given little weight because of its variance with the reports of the principals,
his testimony that €melin told Gomez he had been replaced supports the inference
that the decision had already been made.

I find virutuzlly ne merit in the company's affirmative dafense.
Whether this is considered az pretext case or a dual motive case, the employer has

not met its burden of proving that it would have refused to reinstate Gomez absent

his protected activity.

The Company Had Legitimate Reasons to Discharge Heriberto and Florentino Jauregul.

The company's knowledge of the Jauregui brothers' union activities is
less certain. I reject the inference that Ben Lopez or Henry Franco told Kita-
yama about them (cr Gomez either) after they spoke up at the comgany-called meet;
ings. Heriberto Jauregui's testimony about giving his name to both spezkers &at
their requeét is not credible. Surely there would be corrcboration if both
speakers asked for the names of apparent union supports (which they denied), yet
none was forthcoming from either Gomez or Florentino Jauregui. t ailso seems un-
likely that Ben Lopez, an experienced labor consultant, would risk such easily
verifiable intimidation. Heriberto's later-added detail about writing out his
name for Lopez cnly adds to the implausibility. Regarding the report by Florsn-
tino that Cazares tolé him Lopez had described him to Kitayama, I simply do not
think that Lopez was capable of giving such an identifiable description. Elimi-
nating Franco and Lopez as sources of information does not preclude the company 's
discovery of the workers' outsboken roles at the meetings by other means, of course,
even though supervisors and foremen were not Tresent.

I have already discounted Heriberto Jaursgui's account of seeing his
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namé_tékén-doﬁn-by quper and being téld by Martinez that he could lose his‘l
5ob for'uﬁioﬁ.involﬁement. The remaining evidence_of COmpany knowledgér—Hari-
berto's testiﬁony ?héfrhé distributed cards and urged support for the ﬁnioﬁ,
sqmetiﬁes in the preéence of Martinez or supervisor Kim Platzek--is ﬁét diféétly
" comtradicted. - Platzék denied knowing of Heriberto's union activities;.ﬁowever,
and I generally find Plétzek to be a credible witﬁess, in contrast to Heriberto.

| Identifying'himself as one of the most active union supporters,‘Floren-
‘tino Jauregui testified that he tbo distributed cards and spoke to people, but
not in the presence of forsmen or supervisors. The only diréct evidence of com-
pany knowledge is Floreﬁtino's,testimbny about statements purportedly made to
him in connection with-hislwpﬁk, Which I discount below.

In sum, although coﬁpany knowledge of the Jaurezuis' union activities
could be-infefred, credible évidence of it is not substantial. In light of my
cﬁnclusioﬁ that the company has proved they would have been terminated in the
absenca.of protected activity, the question need not be resolved.

Heriberto Jauregui was not discharged until three months after the
election. ‘Kim Platzek, Heriberto's supervisor, was in his demeanor a credible
witness; his credibility was enhanced by his not having fecently worked for the
company , his testifying with little preparation, his admitted memory lapses, and
his testimony zgainst the company's interests ébout keeping records it failed to
produce. I therefore find, as Platzek testified, that Heriberto's work in the
potted plants was unsatisfactory over a pericd of several months and that he
spoke to Heriberto about it several times.

This finding is reconcilable with the evidence that when he sprayed,
Heribérto's work was complimented and he was given exira responsibilities, for
Heriberto was transferred from that work at his own request more than three months
before he was fired and only one of the compléints specified by Platzek concerned
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spraying. The absence of cofroboration about Heriberto's work performance from
his forewoman, Lena Martinez, is not significant, because the general counsel as
well as the respondent had the opportunity toexamine her Platzek was corroborated
by Gunter Gmelin, who testified thﬁt Plafzek spoke to him often about Heriberto's
work, which he too observed and found waﬁting.

Although Heriberto's testimony gives the impression that Kitayama
attempted to fzlsify the reasons for his termiﬁatiqn by giving him a notice stating
that he quit, that impression is dispelled 5y union representative Pete Moreno,
who testified that the paper given him by Heriberto set forth grounds for dis-
ﬁharge. Heriberto confirmed that he was given bniy one paper, and that paper
ended up in the pnésession of the ALRB, according to Moreno. IF it would have
supported Heriberto's testimony, he and the agency must bear the brunt of the
failure to produce it.

Finally, concerning Platzek's and Florentino Jauregul's subsequent
discussion about Heribertb?s termination, I_credit Platzek's testimony over Flor-
entino's. Platzek may have been unzble to satisfy Florentino and therefore re-
ferred him to Gmélin, but I do not believe he told Florentino that Gmelin had
said one of the two Jaureguis must be fired. Platzek is the mors reliable witness
of the two, and Florentino's accusation is too inconsistent with Platzek's assump-
tion of responsibility for the decision to discharge Heriberto (corrcborated by
Gmelin) and his reasons for it. I conclude that the termination of Heriberto
Jauregui was justified by his poor work performance and would have occurred in
the absence of protected activity.

The company had legitimate reasons and would have Fired Florentino
Jauregui despite his protected activity, as well. Florentino's discharge occurred

six months after the election. Apart from the events that preceded his transfer
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to thefroéé:department,lB events there, particularly on his last day, justify his
dischargg; 

";_-By all accounts Florentino was capakle of doing his work, yet Jan Kui-
péﬁsg'maﬁagér of therrose depértmenf, testified to repeated.efforts.td place him-
in é‘pﬁsifion where he would perform up to his capabilitieé. Kuipers' diffi-
_ culties with Florentino appear similar to those reported by Cazares, Florentino's
previous éupervisor. Kuipers' credibility is heightened by his detéchment. He
had not worked for Kitayama Brothers for almost a year prior to testifying, aﬁd
ﬁe was not hired until after the electioq. Significantly, Florentino did not
attribute to either him or foreman Ricardo Brotarlu, a longtime Kitayams employee,
any anti-union statements like those he attributed to Cazares and CGmelin.

Concerning the espisode that caused Florentino's discharge, although

Kuipers and Brotarlu differ on details such as who first found the cut Flowers

or vhat precisely was said in particular discussions with Florentino,lq they agrese

195ecause subsequent events justify the discharge, & detailed review of the
events preceding Florentino's transfer to the rose department is unnecessary. I
note only that I do in genmeral credit Cazares' and Gmelin's testimony about Floren-
tino's unsatisfactory performance and the warnings he was given. I do not agree
with the general counsel's position that Cazares' reaction to learning of Floren-
tina's transfer--"It was perfect for me. I did not need him at the moment."--con-
tradicts Gmelin's testimony that Cazares was dissatisfied with Florentino. The
remainder of Cazares' own testimony makes clear his dissatisfaction, though the
frequency of his complaints may have been exzggerated by Gmelin. I infer from the
quoted statement that Cazares was simultaneously glad to be rid of Florentino and
relieved that his departure was not inconvenient.

Finding Florentino to be an unreliable witness, I do not eredit his testi-
mony about being told by Cazares and Gmelin that his job depended upon his not
being involved with the union.

luContrary to the generzl counsel's argument, Kuipers and Brotarlu do not
contradict each other om the number of cut flowers. Kuipers testified that there
were more than 100 altogether; Brotarlu testified that he gathered up about 24,
but was not asksd how many there were in all.
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oﬁ basic elements and I fiad accordingly: a large number of freshly cut, ﬁarket—'
able roses was found on the floor of Florentino's section of the greenhouse, and
Florentino evidently was responsible for them. No plausible alternative suggests
itself. Florentino's theory that the flowers wepe cut the previous day is not
persuasive becaﬁse their appearance in his section in the middle of the afternocn
is still unexplained and because his statement that the flowers were dead is con~.
tradicted by Gmelin and Kitayama, as well as Kuipers and Brotarlu. Florentino
confirmed that he worked aleme in the section and knew his job too well to have
cut the roses inadvertantly or thfough inexperience.

The suggestion that the Flowers weré not actually found in Flbrentino's
section is contrary to the general counsel's position that Brotarlu is a éredible
witness. The generzl counsel's alternative explanations that perhans the flowers
were deliberately "planted" in Flbrentino's section or were discarded by éome other
employee are unsupported conjecture.

8ince the company wés justified in the belief that Florentino Jaureéui
willfully destroyed marketable flowers, it satisfied its burden of proving that. 

he would have been discharged in the absence of protected activity.

THE REMEDY
In June 1979 the respohdent refused to‘reinstata Clemente Gomez in
violation of section 1153(c) and, derivatively, ssction 1153(z2) of the Act. It
did offer reinstatement subsequently, though when the offer was fiprst conveyed
to Gomez remains to be determined.t > The company should not be required to offer

reinstatement asgain under these circumstances, but Gomez should be made whole for

15The record does not reflect whether the company 's offer in October 1380,

during the course of negotiations with the union, was unconditional or whether
it was conveyed to Gomez. At the opening of the hearing if not before, however,
an unconditional offer of reinstatement was made to and refused by Gomez.
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the period betwesn the 1n1t1al refusal andrnotlce to him Qf the connany s.w1lllng—
ness to reinstate him. Slnce other_w;rkers were aware of Gomez's protected activ-
ity.and the refusal to reinstate him, fhe cusfomary notice provisions are also
appropriats. o N

The allegations concerning Heriberto and Florentino Jéuregui were not
proved, and shoﬁld be dismisszed.

Accordingly, pursuant to section 1160.3 of the Act, I reccmmend the

following:

ORDER
Respondent KITAYAMA BROTHERS, its officers, agents, successors and
assigns, shall:
l. Cease and desi’st.fr‘om:

&. Refusing to re1nstate or otherwise discriminating against any
agricultural employee in regard to hire or tenure of employment; ar zny  term or
condition of employment, because he or she has engaged in any union activity or
other protected concerted activity; or

b. In any like or related manmer interfering with, ﬁeétraining,
or coercing agricultural employees in the exercise of the rights guaranteed by
section 1152 of the Agricultural Labor Relations Act.

2. Take the following affirmative actions which are deemed necessary
to effectuate the policies of the Act:

@. iake Clemente Gomez whole Ffor any loés éf pay &nd other eco-
nomic loéses suffered 25 a result of Respondent's-refusal to reinstate him, plus
interest; |

L. Preserve and, upon request, make available to agents of this
Board for examination and copying, all ﬁayroil and other records relevant and
necessary to determine the backpajﬁpériéd and the amount of backpay due under
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the termé of this order;

[ Sign the attached Notice to Employees and, after its transla-
tion by a Board agent into the appropriate languages, reproduce sufficient copies
in each language for the purposes‘that follow;

d. Pbst copies of the zttached Notice to Employees, in all lan-
guages, in conspicuous.places on its premises for 30 days, the time and places
of posting to be determined by the Régional Director, and exercise due care to
replace any notiéa which is altered, defaced, covered, or removed;

e.. Wifhin 30 days after the issuance of this order, mail copies
of the attached Noticé to Eﬁployees in all languages to all employees employed
by Respondent at any ﬁime during the month of June 1979;

 f. ~Arrange for a representative of Respondent or a Board agent
to distribute éﬁé,;eaﬁ the attached Notice td Employees, in all languages, to
ité employees aséembleﬂ,on company time and property at times and places to be
determined by.fhe Regicnal Director; following each readiﬁg a Board agent shall
be given the opppftunity,.oﬁtside tﬁe presence of supervisors and management, to
answer ény questiops employeés may have concerning the notice or employee rights
under the Act; fhé Regional Director shall determine a reasonable rate of com-
pensation to be.paid by Respondent to 21] employees whose compensation is deter-
mined in ﬁhole'or—part by a bonus or piece rate, to compensate them for time lost
at this reéding and question-and-answer period;

g. Notify the Regional Dirsctor in writing, within SOIdays after
the issuance of this order, of the steps taken to comply with it; and continue
to make periodic feports as requested by the Regional Director until full com-
pliance is achieved,

IT IS FURTHER ORDERED that the allegations in the complaint concerning
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Heriberto Jaursgui and Florentino Jauregui Garcia be, and they hereby are, dis-

missed.

: Jennie Rhine
_ . Administrative Law Officer

Dated: 4 December 1981 -\l..- 7 <;;;i=1¢¢4; Fovns
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