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DEQ ST ON AND CERTI FI CATI ON OF REPRESENTATI VE
Followng a Petition for Certification filed by the United
FarmVdrkers of America, AFL-AQ O (URW on May 26, 1981, a representation

el ection was conducted on June 2, 1981, anong the agricul tural enpl oyees
of George A Lucas & Sons, the Enployer. The official Tally of Ballots

showed the followng results :

URW. . . . o o 219
No thion . . . . . . . . .. ... ... 150
Challenged Ballots . . . . . . . .. .. 24
Total Ballots 393

The Enployer tinely filed post-el ection objections,
which raised the follow ng -issues: (1) whether agents or
supporters of the UFWengaged in el ectioneering at the polling
sites; (2) whether agents or supporters of the UFWprevented
enpl oyees fromvoting, and (3) whether agents of the Agricultural
Labor Relations Board (ALRB or Board) engaged i n msconduct by
(a) canpaigning for the UFW, (b) allow ng enpl oyees to conpl ai n



about the Enpl oyer at the polling sites, and/or (c) inproperly, renoving
canpai gn signs fromthe Enployer's property, thus preventing the Enpl oyer
fromexpressing its views agai nst unionization.

An investigative hearing on the Enpl oyer's objections was conduct ed
by Investigative Hearing Exanminer (1HE) Beverly Axelrod during August and
Septenber 1981. In her proposed Decision, which issued on February 18, 1982,
the | HE recormended that all of the Enpl oyer's objections be di smssed and t hat
the UFWbe certified as the col | ective-bargai ning representative of the
Enpl oyer' s agricul tural enpl oyees.

The Enployer tinely filed exceptions to the IHEs Decision and a brief in
support of its exceptions. The UFWand the Regional Drector for the ALRB s Del ano
Regi on’ each filed a reply brief.

Pursuant to Labor Code section 1146, the ALRB has del egated its authority
inthis natter to a three-nenber panel.

The Board has considered the record®/ and the attached Decision in l'ight of

the exceptions and briefs and has deci ded

Y Prior tothe opening of the hearing, the Regional Drector tinely filed a notion
requesting leave to intervene in the proceedings. A the hearing, the |HE granted the
Regional Drector's notion and permtted himto generally intervene in all aspects of
the case. No party filed an exception to the IHE's granting of the Regional Drector's
motion to intervene.

2/ The Regional Drector filed a notion to correct the reporter's transcript, and the
Executive Secretary thereafter transferred the notion to the Board. As there was no
opposition to the notion, we grant it and hereby correct the reporter's transcript as
set forthin the notion. V& al so hereby deny the Enployer's request for oral argunent.
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to affirmthe IHE s rulings, findi ngs,y and concl usi ons and to adopt her
recommendat i on.
Al eged Board Agent M sconduct

Ve affirmthe IHE's finding that Board agents reasonably exercised their
discretion, and did not engage in any msconduct, by renoving the Enpl oyer's canpai gn
signs fromconpany property on the evening of June 1, 1981, and the morning of June 2,
1981. (See Fotomat Corp. v. NLRB (6th Gr. 1980) 634 F.2d 320 [100 LRRM 2027].) e

therefore need not reach the proper standard to be applied in review ng el ection

obj ections where Board agent msconduct is established. However, we note that the
Enpl oyer, in its exceptions brief, argues that we shoul d adopt the "strict neutrality"
rule for eval uating cases of alleged board agent msconduct enunciated by the National
Labor Relations Board (NLRB) in Athbro Precision Engineering Corp. (1967) 166 NLRB 966
[65 LRRM 1699] (the national board set aside the el ection because an enpl oyee, who had

al ready voted, observed a board agent drinking beer wth a union representative in a

3/ The Enpl oyer contends that the | HE nechanically discredited all of the Enployer's
w tnesses and credited only the wtnesses presented by the UFWand the Regi onal
Drector, thereby denonstrating her bias against the Enployer. The fact that a hearing
examner credits one party's wtnesses over another party's wtnesses i s not inproper
and does not by itself inply bias. (Mssion Packing Gonpany (June 30, 1982) 8 ALRB Nb.
47.) This Board wll not disturb an IHEs credibility resolutions, to the extent they
are based on deneanor, unless the clear preponderance of the rel evant evidence
denonstrates that they are incorrect. (AdamDairy dba Rancho Dos Ros (Apr. 26, 1978) 4
ALRB No. 24; B Paso Natural Gas (o.(1971) 193 NLRB 333 [78 LRRM1250]; Sandard Dry
VAl | Products (1950) 91 NLRB 544 [26 LRRM 1531].) Qur review of the evidence in this
matter indicates that the IHE s credibility resolutions are supported by the record as
a whol e and we therefore affirmthem
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nearby cafe). A close reading of the national board s Athbro case and its subsequent

hi story,il as well as the cases issued after Athbro, reveals that, contrary to the
Enpl oyer's assertion, the NLRB does not apply a per se or "strict neutrality" test in
board agent msconduct cases, but instead has utilized, on a case-by-case basis, a
conposi te approach which includes a determnation of whether the agent's alleged
m sconduct tended to affect the enpl oyees' freedomof choice or the outcone of the
el ection, and whether the appearance of inpropriety conpromsed the integrity of the
board' s procedur es.

The NLRB has declined to set aside el ections where alleged board agent
msconduct did not tend to affect the results of the election. (See, e.g., Qacier
Packing Go., Inc. (1974) 210 NLRB 571 [86 LRRM 1178], where the board set aside an

el ection because the board agent's treatnent of a conpany observer and representative
created a commotion in the polling area during voting, tending to inpair enployee free
choi ce; Queen Aty Foundry, Inc. (1970) [73 LRRM 1345], where a conversation between a

board agent and a union representative in the presence of voters prior to the opening

of the polls was insufficient grounds to set aside the el ection; and Vébash Transf or ner

Corporation (1973) 205 NLRB 148 [83 LRRM 1545], where a board agent's statenent over a

| oudspeaker that the polls were

4 (Athbro Precision Engineering Corp. (1967) 166 NLRB 966 [65 LRRVI 1699], vacated
sub nom Hectrical Wrkers, ILEv. NLRB (DD C 1968) [67 LRRVI 2361], acquiesced in
Athbro Precision Engineering Corp. (1968) 171 NLRB 21 [68 LRRVI 1001], enforced NLRB
v. Athbro Precision Engineering Gorp. (1st dr. 1970) 423 F.2d 573 [73 LRRVI 2355] .)
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open and enpl oyees coul d vote "for your union representative", wthout al so stating
that enpl oyees coul d vote agai nst the union, was an insufficient basis to set aside the
el ection.)

The courts recognize that the NNRBis vested wth wide discretioninits
conduct and supervision of representation elections and that its decision to certify an
el ection warrants special respect by review ng courts. >/ (NLRBv. AJ. Tower Q.
(1946) 329 US 324 [19 LRRM 2128]; Skyline Gorp. v. NLRB (5th dr. 1980} 613 F.2d 1328
[103 LRRM 3003]; NLRB v. Gsborn Transportation Inc. (5th Ar. 1979) 589 F.2d 1275 [ 100
LRRM 2787] .)

V¢ have previously announced a standard for setting aside an election in
the agricultural setting based on Board agents' bias or the appearance of bias. In a
unani nous Deci sion in Goachella Gowers, Inc. (Jan. 22, 1976) 2 ALRB No. 17, we noted
t hat :

[T]o constitute grounds for setting an el ection aside bias or an
alopea_r ance of bias nust be shown to have affected the conduct of the
election itself, and to have inpaired the balloting validity as a neasure

of enpl oyee choi6ce.
(1d., at p. 5.)°/

5/(But see Provincial House, Inc. v. NLRB (6th Ar. 1977) 568 F.2d 8 [97 LRRM
2307] and Delta Drilling Go. v. NLRB (5th Ar. 1969) 406 F.2d 109 [70 LRRM 2272]
(later limted in NNRB v. Dobbs Houses, Inc. (5th Gr. 1970) 435 F.2d 704 [ 76 LRRV
2120]).)

8/ Menber MCarthy woul d di savow the | anguage quoted from Coachel la G owers, supra, 2
ALRB Nb. 17 only to the extent that it appears to establish a single test for setting
asi de el ections whereas the statute provides expressly that the Board nay refuse to
certify elections on the grounds, inter alia, that "the el ection was not conducted
properly, or msconduct affecting the results of the election occurred.” (Enphasis
added. )

(Labor Gode § 1156.3(c).)
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(See also Bruce Church, Inc. (Dec. 13, 1977) 3 ALRB Nb. 90, where Board agent conduct

was held not to be such as woul d render inprobable a free choice by the voters; Mke
Yurosek & Sons (Aug. 4, 1978) 4 ALRB No. 54, where an isol ated comrent by the Board

agent at the pre-election conference did not tend to affect the enpl oyees' free
choi ce; Bertuccio Farns (Nov. 17, 1978) 4 ALRB Nbo. 91, where, even if the Board agent

told workers he was fromthe union, it was an isolated and i nconsequential incident
and did not tend to affect enployees' free choice in the election; and Mnterey
Mishroom Inc. (Jan. 9, 1979) 5 ALRB No. 2, where the presence of Board agents at a

UFWhal | to intervieww tnesses in an unfair |abor practice case (but not while a
uni on organi zing neeting was in progress) was held insufficient grounds for setting

aside the el ection, distinguishing Provincial Houuse, Inc. v. NLRB supra, 568 F.2d 8,

on basis that the board agents did not allow thensel ves to becone "a part of" the
uni on neeting.)
The Enpl oyer argues that we adopted a strict neutrality rule for

eval uating Board agent msconduct in The WIIiam Msesian Gorporation (Sept. 8, 1980) 4

ALRB No. 60. Inthat case, the Board agent told a group of twenty enpl oyees waiting to
vote: "Don't forget. \ote for the Lhion." A though the IHE s Decision, which applied

the neutrality standard announced in Athbro, was affirnmed by the Board w thout conment,

the el ection was properly set aside under the standard articul ated in Goachella

Qowvers, Inc., supra, 2 ALRB No. 17, since the Board agent's conment denonstrated bias

or the appearance of bias which tended to affect enpl oyees'
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free choi ce.

V¢ also note that the NNRB's Athbro standard is based on its "laboratory

condi tions" doctrine, which has not been accepted by this Board as applicable in the
agricultural context, where rerun elections are far nore difficult to conduct.
(DATrigo Brothers of Galifornia (My 10, 1977) 3 ALRB No. 37.) The NLRB, applying its

"l aboratory conditions" analysis, still has not enbraced a per se or strict neutrality
rul e concerning board agent msconduct, but al so considers whet her the objectionabl e

conduct tended to affect the outcone of the election. Ffty-Page Limtation on Post-

Hearing Briefs

The Enpl oyer excepted to the IHE s Decision based on the grounds that it
was deprived of due process of |aw because the Executive Secretary struck pages 51
through 144 of its post-hearing brief. The hearing in this natter ended on Septenber
17, 1981, and, after the Executive Secretary granted several extensions of tine, post-
hearing briefs were due Novenber 10. O Septenber 27, 1981, section 20370 (e) of the
Board' s regul ati ons was anended to require confornance wth the 50-page |imtation on
briefs contained in section 20370(g) (2) of the Board's regul ations.

The Enpl oyer's argunment was based partly on the
declaration of its attorney, Paul Coady, T/ in vhich (oady al l eged that, during a

conversation wth a representative of the Executive

) s there vas no obj ection to the Enpl oyer's request that Coady's declaration be
admtted into the record, we have included it in our review

S ALRB No. 61 7.



Secretary's office, he was advised that the new regul ations would not apply to this
proceeding. (oady's declaration is insufficient to establish that the alleged
conversation in fact occurred, since the declaration does not indicate wth whom Coady
spoke, nor the date the conversation took place. In addition, the declaration was not
nmade under the penalty of perjury.

However, even assuming the facts as stated in Coady's declaration, there is
insufficient evidence to establish that the doctrine of equitable estoppel prohibits
the Board fromappl ying the newregulations in this case. Coady did not explain to the
Executive Secretary's representative when his post-hearing brief was due. Had Coady
clearly described his situation, the Executive Secretary's response mght have been
different. Having failed to establish that the Executive Secretary's office was fully
apprised of Goady's situation, the Enpl oyer has not established equitabl e estoppel.
(Srong v. Gounty of Santa Qruz (1975) 15 Cal.3d 720.) V¢ note, additionally, that the

doctrine of equitable estoppel is not applied against a government if it would result
inthe nullification of a strong rule of policy adopted for the benefit of the public,
(1d.), and that application of equitable estoppel here would frustrate the Board's

policy of expediting the processing of cases by limting briefs to 50 pages.

(oady al so declared that he did not personally becone aware of the new
regul ations until Novenber 15, four days after they were filed wth the Secretary of
sate. (Gl. Qvt. (ode

8/ Notice of the new regul ations was nail ed on Septenber 24, 1981,
to Goady's law firm Seyfarth, Shaw Fairweather & Geral dson.

8 ALRB No. 61 8.



section 11346.2.) Actual notice of the regul ations was not required for Coady to
be bound by them

V¢ al so reject the Enpl oyer's argunment that the new regul ations were applied
retroactively. Post-hearing briefs inthis natter were due well after the effective
date of the newregul ations. Even assumng that the case was still "in litigation"
because no | HE Decision had yet issued, the application of a procedural statute to
pending litigationis proper. (Anton v. San Antonio Community Hospital (1977) 19
Cal . 3d 802; Governing Board v. Coomssion of Professional Conpetence (1977) 72
Cal . App. 3d 447.) The change created by the new 50-page limtation was clearly

procedural and not the type of change which had a "substantive effect” and woul d
therefore have operated retroactively on existing rights. (See e.g., Estate of G ordano
(1948) 85 Cal . App. 2d 588.) Subm ssion of post-hearing briefs is wthin the discretion

of the IHE and the new regul ation does not preclude the filing of briefs, but nerely

limts the nunber of pages therein. Section 20370(g)(3) of the Board s regul ations
allows for longer briefs to be filed if |leave is obtained in advance of the due date.
Finally, the Enployer was not prejudiced by application of the new
regul ations. The Enpl oyer had the opportunity to raise inits exceptions tothe I[HE s
Decision any issue of fact or lawwhich it was not able to sufficiently argue inits
post-hearing brief to the | HE because of the 50-page limtation. The Enpl oyer
requested, and received, permssion to file an exceptions brief in excess of 50 pages.
The Enpl oyer has not

8 ALRB N0 61 9.



alleged that it did not have an adequate opportunity in its exceptions brief to
address all the issues in this case.

For all the above reasons, we conclude that the Enpl oyer was not deni ed due
process of |law or otherw se prejudi ced because the Executive Secretary rejected pages
51 through 144 of its post-hearing brief to the |HE

CERTI H CATI ON GF REPRESENTATI VE
It is hereby certified that a majority of the valid votes have been cast
for the ULnited FarmWrkers of Amrerica, AFL-AQ and that, pursuant to Labor Code

section 1156, the said | abor organization is the exclusive representative of all
agricultural enpl oyees of George A Lucas & Sons in the Sate of Galifornia for
pur poses of col | ective bargaining, as defined in Labor Code section 1155.2(a),
concer ni ng enpl oyees' wages, hours, and working conditions.

Dated: Septenber 10, 1982

JONP. MOARTHY, Menber

ALFRED H SONG  Menber

JEROME R WALD E, Menber

8 ALRB No. 61 10.



CASE SUMVARY

George A Lucas & Sons (URWY 8 ALRB Nb. 61
Case No. 81-RG3-D

|HE DEQ S N

The | HE dismssed the Enployer's objections to the el ection, which all e?ed that UFW
agents or supporters engaged in electioneering at the polling site and /or prevented
enpl oyees fromvoting, and that Board agents engaged i n msconduct by (1) canpai gning
for the UFW (2) allow ng enpl oyees to conpl ain about the Enployer at the polling
sites, and (3) 1 nproperly renoving canpai gn signs fromthe Enpl oyer's property, thus
preventing the Enpl oyer fromexpressing its views agai nst unionization.

Based on her credibility resolutions, the IHE found that there was insufficient
evi dence to support the Enployer's allegations that a Board agent distributed pro-
UFWI eaf | ets and wore a UFWbutton at the el ection, acted in a bi ased manner by
ordering that a "no-union” sign be renoved froma truck at the el ection site,
threatened workers or prevented themfromvoting, and nade pro-union statenents at
the voti nﬁ site. The IHE al so found that there was insufficient evidence to
support the Enployer's allegation that Board agents indicated to the workers by
words or gestures, when they handed out ballots at the election, that the workers
shoul d vote for the UFW or the allegation that workers' conplaints about the

Enpl oyer not paying themtended to affect the outconme of the el ection.

The | HE found that sone enpl oyees had UFWbuttons, bunper stickers, and | eaflets at the
polling sites, and that Board agents removed the Enpl oyer's signs from conpany
property. The IHE noted that the Board has not adopted the NLRB's "l aboratory

condi tions" standard, since rerun elections are far nore difficult to conduct in the
agricultural setting. The Board therefore will not set aside an el ection unless

obj ecti onabl e conduct created an at nosphere which renders inprobable a free choi ce by
the voters. The |HE found that the presence of UFWbuttons, bunper stickers, and
leafl ets at the polling sites was insufficient grounds to set aside the election, since
there was no disruption of the voting. The I HE also found that the Board agents did
not abuse their discretion by renoving the Enﬁl oyer's signs fromthe polling area. The
| HE further noted that, even if the Enpl oyer had shown that the Board agents abused
their discretion, the election would not be set aside because the evidence did not
establish that enpl oyees were thereby Pr ecl uded fromexpressing a free and uncoer ced
choice in the election. The |HE also found that the Enpl oyer was fully able to

conmuni cate its views to the enpl oyees and that the renoval of the signs was not
unconstitutional. The | HE therefore concluded that there was insufficient evidence to
indicate that the el ection did not reflect the free choice of the voters and
recommended that the Enpl oyer's objections be overruled and that the UFWbe certifi ed.

The IHE granted General Counsel's notion requesting leave to intervene in the
proceedi ngs and permtted himto generally intervene in all aspects of the case.



George A Lucas & Sons (URW 8 ALRB No. 61
Case No. 81-RG3-D

BOARD DEA S ON

The Board affirmed the IHE s rulings, findings, and conclusions, and adopted her
reconmendation to certify the UFWas the exclusive bargai ning representative of the
enpl oyees of George A Lucas & Sons. The Board noted that, since it affirned the |[HE's
finding that Board agents reasonably exercised their discretion when they renoved the
Enpl oyer' s canpai gn si gns fromconpany property, it did not reach the proper _
standard,to be applied in review ng el ection objections where Board agent msconduct is
established. However, the Board noted that the NLRB, rather than applying a per se or
"strict neutrality" rule, as alleged by th'—e Enpl oyer, utilises, on a case-by-case
basi s, a conposite approach whi ch includes a determnation of whether the agent's

al | eged msconduct tended to afft the enployees' freedomof choice or the outcone of
the el ection, and whether the appearance of inpropriety conpromsed the integrity of
the Board' s procedures. This Board has stated that it wll set aside an electionin
the agricultural setting based on Board agent bias or the appearance of bias only where
such bias or appearance of bias is shown to have tended to affect the conduct of the

$I ectlﬁn_ltself or to have inpaired the balloting validity as a neasure of enpl oyee
ree choi ce.

The Board al so found that the Enpl oyer was not denied due process of |aw or otherw se
prej udi ced because the Executive Secretary, pursuant to the Board' s regul ations,
rejected a portion of the Enpl oyer's post-hearing brief to the |HE

* % *

This Case Sunmary is furnished for information only and is not an' official statenent
of the case, or of the ALRB.
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|. STATEMENT CF THE CASE

Beverly Axelrod, Investigative Hearing Examner: This case was heard by ne on
August 25, 26, 27, Septenber 1, 2, 3, 8, 9, 10, 14, 15, 16, and 17, 1981, in Del ano,
Galifornia, pursuant to a Notice of Investigative Hearing issued by the Executive
Secretary of the Agricultural Labor Relations Board on July 10, 1981.

A Petition for Certification was filed by the Uhited FarmVWrkers of Ameri ca,
AFL-A O (hereafter "UFW) on May 26, 1981. (JX lA)l/ The Petition was filed in the
Del ano of fice of the Agricultural Labor Relations Board (hereafter "ALRB' or "Board");
that office was a field office at the tine, and subsequently (July 1, 1981) was changed
to a Regional Gfice of the ALRB. The Petition was filed to certify the UFWas
bargai ning representative of the agricultural enpl oyees of George A Lucas & Sons
(hereafter "Enpl oyer").

A pre-el ection conference was hel d on My 30, 1981, attended by representatives
of the Enpl oyer, the UFW and the ALRB. 2

_l/ Joint Exhibits are noted herein as "JX'. Enployer's Exhibits are noted herein as
"ERX'. Petitioner's Exhibits are noted herein as "PX'. Exhibits of the Regi onal
Drector are noted herein as "RDX'.

2 , : : : : ,
=/ The pre-election conference is referred to in various places in the Reporter's
Transcript of the hearing. See, e.g., Tr. |: 146-148. (References to the Reporter's
Transcript are noted herein as "Tr." fol |l owed by the vol une nunber in Ronan nuneral s
and the page nunbers.)



A Notice and Drection of Hection was issued by the Regional Drector
on May 30, 1981 (JX 1B). An election was held on June 2, 1981 at four
| ocations on the Enployer's premses. The Tally of Ballots (JX 10 shows the
followng results:

UPWV = = = = = = = o e e e e e e e e e
219
No Uhion ---------mmmmmmmmmmm e
150 Uhresol ved Chal | enges
------------------------- 24 L
TOTAL BALLOTS 393

The Enployer tinely filed a petition pursuant to Section 1156.3 (c) of the
Agricultural Labor Relations Act (hereafter "Act"), objecting to the
certification of the election. The petition objected that agents of the ALRB
engaged in msconduct while conducting the election, and that agents of the UFW
engaged in el ectioneering and prevented certain enpl oyees fromvoting.

Oh July 3, 1981 the Executive Secretary of the Board issued a Notice of
Alegations for Hearing (JX 1D, and on July 10, 1981 the Executive Secretary of
the Board issued a Notice of Investigative Hearing (JX 1E), setting forth the
above-nenti oned objections for hearing before an Investigative Hearing Exam ner.
The Notice of Investigative Hearing set a date of August 25, 1981 for
commencenent of the hearing. The objections set for hearing were: (1) Whether
agents or supporters of the UFWengaged in el ectioneering at the polling places;
(2) Wether agents or supporters of the UFWprevented enpl oyees fromvoting, and
(3) Wether agents of the Board engaged in msconduct by (a) canpaigning for the
UFW



(b) allow ng enpl oyees to conpl ain about the Enpl oyer at the polling sites, and (c)
i nproperly renoving signs fromthe Enpl oyer's property.

Oh August 21, 1981 M. WIliamG Hoerger, Esq. filed a Notice of Entry of
Appearance and Request to Intervene, noting his appearance for the Regional Drector of
the Del ano Regional CGfice of the ALRB and noving that the Regional Drector be al | oned
tointervene in the hearing. O August 25, 1981 the Executive Secretary of the Board
issued an O der Transferring Mtion to Investigative Hearing Examner, in which the
Regional Drector's request to intervene was transferred to the Investigative Hearing
Examner for a ruling.

O August 25, 1981 | commenced the hearing in this case and took up the issue of
the Regional Director's request to intervene as a prelimnary natter. The Enpl oyer
objected to the Regional Drector's intervention. After hearing argunent on this
matter, | granted the notion of the Regional Drector to intervene (Tr. 1:9).

The hearing commenced on August 25, 1981 and was adj ourned on Septenber 17, 1981.
Al parties were represented at the hearing and were given full opportunity to
participate in the proceedi ngs.

The parties filed post-hearing briefs. The Board has granted the UFWs notion
that | not read those parts of the briefs in excess of the Board' s 50-page |imtation
on briefs. | noteinthis regard, however, that the Enpl oyer's brief contains wthin

the first 50 pages a conpl ete 4-page outline



of all its argunents. (See Post-Hearing Brief for Enployer, pp. i-iv.) Thus, | have
been able to address nyself to all the Enpl oyer's argunents.

Throughout this Decision | have noted the specific transcript
references, and often have quoted the specific passages of testinony, upon
which | have relied in naking ny findings.

Woon the entire record in this case, including ny observation of the denmeanor
of the wtnesses, and after consideration of the briefs filed by the parties as

descri bed above, | nmake the follow ng findings of fact and concl usions of |aw

[1. SUWARY GF THE BEMPLOYER S CBIECTI ONS TO THE BLECTI ON

The Enpl oyer alleges the fol | ow ng msconduct upon the part of agents of the
ALRB s Del ano of fi ce:
1. Board agent N chol as Reyes:
(a) Dstributed leaflets at the polling site urging workers to vote
for the UFW
(b) Wre a UFWbutton at the polling site;
(c) Made statenents at the polling site indicating his desire that the
UFWshoul d win the el ecti on;
(d) I'nproperly prevented enpl oyees fromvoting at the polling site by
threatening themwth a fine;, and
(e) Indicated his bias for the UFWand agai nst the Enpl oyer by
ordering a worker to renove an anti-UFWsi gn.

2. Board agent Edward Perez indicated to workers at
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the polling site that they should vote for the UPW by pointing to the UFWSs
eagl e when he handed themtheir ballots.

3. Board agent Beatrice Espinoza indicated to workers at the polling
site that they should vote for the UFW by pointing to the UFWs eagl e when she
handed themtheir ballots.

4, Board agents inproperly allowed UFWbuttons and bunper
stickers at the polling site.

5. Board agents inproperly allowed workers to conpl ain about the
Enpl oyer at the polling site.

6. Board agents inproperly renoved the Enpl oyer's signs fromthe

Enpl oyer' s prem ses.

1. INTERVENTION CF THE REG ONAL D RECTCR

Bef ore di scussing the facts and concl usi ons concerning the conduct of
the election, | wll here take up the issue of intervention of the Del ano
ALRB Regional Drector in the hearing.

The Regional Director noved before the hearing to intervene in the case.
The Enpl oyer opposed intervention on the ground that there is no authority for
Intervention in a post-el ection objection hearing.

There is no specific statutory provision in the Act or regulation of the
Board which refers to the right of intervention in such hearings. However,
that right can be inferred fromconstruction of the applicabl e Board

regul ations.



First, the Act speaks very broadly of the right to object to an election
and, by inplication, to participate in the hearing on the matter. Section 1156.3
(c) of the Act states that "any person” nmay object to the election. Section
1140. 4(d) of the Act defines "person” to include "any |egal entity."

The Board' s regul ations provide that "the parties” have a right to
participate in the investigative hearing (8 Cal. Admn. Code Section 20370(b)).
"Party" is defined in Section 20130 of the regulations. That section lists a
nunber of specific entities which qualify as parties, and states that the
definition of "party" is not limted to that list. 3

Consi stent wth the overall broad purpose of the Act to determne at
substantive rights based on a full understanding of the facts, Section 20370 of
the regul ations provides for an investigative hearing which is not limted to the
strict rules of evidence which apply to civil actions (see Section 20730 (c)).
This is a strong indication that the purpose of the investigative hearingis to
best arrive at a conpl ete understandi ng of what took place in the el ection

pr oceedi ngs.

3 Section 20130 (8 Cal. Adnmin. Code Section 20130): "The term'party as used

herein shal | nean any person naned or admtted as a party, or properly seeking and
entitled as of right to be admtted as a party, in any Board proceeding, in-
cluding, wthout limtation, any person filing a charge or petition under the Act,
any person naned as respondent, as enpl oyer, or as party to a contract in any
proceedi ng under the Act, and any |abor organization alleged to be dom nated,
assisted, or supported in violation of Labor Code Section 1153 (a) or (b); but
nothing herein shall be construed to prevent the Board or its designated agent
fromlimting any party's participation in the proceedings to the extent of its
interest only."



The full est understandi ng of what took place in election proceedi ngs can best
be had by permtting persons with a clear interest in the proceedings to take
part in the hearing. In this case, the interest of the Del ano Regi onal
Drector is apparent fromlooking at the sunmary gi ven above of the Enployer's
obj ections to the election (Part Il supra). The Enployer is not nerely
alleging technical defects in the manner in which the ALRB s agents conduct ed
the election, nor is it seeking to inply fromcircunstantial evidence that the
agents nay not have been fully neutral. Rather, the Enpl oyer has specifically
alleged that three ALRB agents in the Delano office directly, openly, and
flagrantly | obbied for the UFWin clear violation of their duties. The Delano
Regional Drector has an interest, in the face of such charges, in seeing that
the fullest presentation of facts is nade at the hearing with regard to these
matters.

dven the Regional Drector's interest inthe natter, and given the broad
purposes of the Act and regulations to arrive at a full understanding of the
el ection proceedings, the intervention of the Regional Drector is appropriate
in the instant case.

The Enpl oyer was not prejudiced by the intervention of the Regional
Drector. (ounsel for the Regional Drector did engage i n extensive cross-
examnation of sone of the Enployer's wtnesses at the hearing, but given the
nature of the objections inthis case it is not surprising that all counsel

engaged in vigorous examnation and cross-exam nation



of wtnesses. Innoinstance did | find that counsel for any of the parties
overstepped the bounds of proper representation. Atrier of the facts, | was
i npressed with the highly professional nanner in which counsel for all parties
conduct ed thensel ves. The record in this case demonstrates that a full and
extensive inquiry was had on all the natters raised in the Enpl oyer's
objections. The hearing provided a conpl ete basis upon which to nake findi ngs
of fact and conclusions of law | can see no prejudice to the Enpl oyer by the
Regional Drector's participation in the hearing.

Accordingly, since | find that the Regional Drector had a clear interest
inthis case, that he tinely noved to intervene before conmencenent of the
hearing, and that there was no prejudice to the Enpl oyer by the Regi onal
Drector's intervention, | conclude that the intervention of the Regional

Drector was properly within ny discretionin the instant case.

V. THE FACTS

A Pre-Hection and H ection Procedures.

The Enpl oyer is a partnership engaged in grow ng grapes in Kern and
Tulare Gounties, California. In Cctober 1980 it had a peak enpl oynent of
approxi nately 635 enpl oyees. In May 1981 it enpl oyed approxi natel y 400
enpl oyees. (On May 26, 1981 the UFWfiled the Petition for Certification. (n
May 30, 1981, Board agent R cardo Qnelas convened a pre-el ection conference

to determne the el ection procedures. Representatives of the



Board, the UFW and the Enpl oyer attended the conference. At the
conference the parties agreed that the el ection woul d be held at four
| ocations on the Enpl oyer's premses, on June 2, 1981.

A brief description of the four election sites, election procedures,
and the arrangenent of personnel fromthe UFW the Enpl oyer, and the Board,

is as follows: (1) Bowen Ranch Ste?/

The Bowen Ranch voting site was | ocated on a vacant |ot,

approxi matel y one hundred feet w de by one hundred and fifty feet |ong.
The lot is located on Detz road, near the town of Earlimart. The nearest
intersecting roads are Avenue 48% and Gable Road ¥ The lot is unpaved,
and is enclosed on the south and west by vineyards. O the north side of
the lot is a small house. The east side of the ot fronts on Detz road.
There are two sets of "standpi pes” or vertical tanks on the lot. These are
approxinmately fifteen feet apart, |ocated about hal fway in fromD etz Road.
D agrans and phot ographs of the Bowen Ranch site were introduced into
evidence at the hearing. ERX 11, RDX 2,9; PX 1.

Two tables were set up at the Bowen Ranch site by the Board agents
conducting the election. The eligibility table was set up facing D etz

Road. Board agent Hsa Levya sat at

4l The Bowen Ranch site was sonetines referred to at the hearing as the

"first site," the "Earlinart site," the "Detz site," and the "Bowen site.

n

>/ Asocalled "A nstrong Avenue. "
8 A'so called "ABG Road."



this table, checking the eligibility list when the workers cane to vote. Enpl oyer
observer Joaquin Delgadillo sat on one side of M. Levya at this table, with a second
Enpl oyer observer, Sol edad Mreno, standing next to M. Delgadillo. UFWobserver
R cardo Fuentes sat on the other side of M. Levya, wth a second UFWobserver, Ezeki el
Perez, standing next to him Two observers fromeach of the crews that were voting at
the Bowen Ranch site stood behi nd the Enpl oyer and UFWobser vers. 7

The voting procedure at the Bowen Ranch site utilized four voting booths. These
were set up about ten feet to one side of the eligibility table, the side on which the
Enpl oyer observers were placed. A ballot box was placed in front of the booths. The
general voting procedure was that a worker woul d cone to the table and woul d be asked
by Ms. Levya or one of the observers for identification. The worker's name was then
checked on the eligibility list. The worker woul d then wal k towards the voting boot hs.
Board agent Ed Perez was standing in front of the eligibility table near the voting
boot hs, and he woul d hand the worker a ballot. The worker would enter the booth, vote,
then [ eave and put the ballot (folded) into the ballot box.

A chal | enge tabl e was placed about ten feet fromthe eligibility table,

perpendicular to it. Board agents Manuel

™. el gadillo and Ms. Moreno were referred to at the hearing as pernanent Enpl oyer
observers. M. Fuentes and M. Perez were referred to as pernanent UFWobservers. The
crew observers were referred to as tenporary observers. The crew observers were in

pl ace only when their specific crewwas voting.
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Mel goza and Raquel Leon sat at this table during the voting.

There were several state cars and a van parked on the lot during the
voti ng.

Board agent Beatrice Espinoza was on the lot during the voting. She gave
voting instructions to groups of workers as they lined up to vote.

Board agent R cardo Qnelas, the agent in charge of investigating the UPWs
Petitioninthis case, was also on the lot during the voting. He stood near the
voting booths and checked that voters entered the booths one at a tine, and that
chal | enged workers had their ballots placed in chal | enge envel opes .

Board agents N chol as Reyes, Edward Perez, Lawence A derete and John More
were al so present at the Bowen Ranch site at various tines during the voting.

The Bowen Ranch site was the first site for voting. Fve crews of workers

voted at the Bowen Ranch site between 6:15 a.m and 8:30 a. m

(2) Ducor Ste’

The Ducor voting site was located on a private dirt road in a vineyard
on the Enpl oyer's property. Areservoir is located along the road, a few hundred
yards fromthe voting site. A diagramof the Ducor site was introduced into
evi dence, ERX 12.

§/ Aso referred to as the "second site" and the "reservoir site."”
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The eligibility and chall enge tables were set up along the road. The
tabl es were about ten feet apart. Board agent Hsa Levya sat at the
eligibility table. Enployer observers Joaquin Delgadillo and Sol edad Mreno
were |ocated at the table, as were UFWobservers R cardo Fuentes and Ezeki el
Perez. Board agents Raquel Leon and Bea Espi noza were seated at the chal | enge
tabl e.

Three voting booths were set up next to the eligibility table, wth a
bal | ot box placed in front of them The voting procedures were the sane as at
the Bowen Ranch site. Board agent Jack Matal ka handed out ballots to the
workers at the Ducor site. Board agents R cardo Qnelas, Ncholas Reyes,
Lawence A derete, Manuel Mal goza, and John Mbore were present during the
voti ng.

There were three state cars parked on the dirt road near the tables.

Two crews voted at the Ducor site between 9:15 a.m and 10:45 a.m

(3) Slva Labor Canp Site’)

The Slva Labor Canp Ste was located in adirt parking |ot area at
the Slva Labor Canp near the town of Earlinart, The parking lot is |located on
the west side of Road 184, between the intersections of Avenue 48 and Avenue
52. Adiagramof the Slva Labor Canp site was introduced into evidence.

ERX 8.

_g/ Also referred to as the "third site,” "Slva site," and "shop" or

"shop area" site.
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The parking lot is about two hundred yards fromthe Enpl oyer's shop
area, containing a shop yard and buildings. There is a building near the
parking lot, referred to as a "tool shed," located a fewfeet fromthe | ot
inthe direction of the shop area. The tool shed has a fenced yard around
it.

The voting procedures at the Slva Labor Canp site were simlar to
the procedures at the Bowen Ranch site and the Ducor site. Voting took

place at the Slva Labor canp site between 11:45 a.m and 1:00 p.m

(4) Fanoso Ranch Ste 19,

The Fanoso Ranch site was |ocated under an open barn on the

Fanmoso Ranch, |ocated on H ghway 46 approxi mately fifteen mles south of
el ano.

The eligibility table was set up under the barn by Board agents
N chol as Reyes, Rcardo Onelas, and Hsa Levya. Enpl oyer observers
Joaquin Del gadi |l o and Sol edad Moreno were |ocated at the table, as were
UFWobservers R cardo Fuentes and Ezekiel Perez 2%/

The voting procedures at the Fanoso Ranch site were simlar to the
procedures at the three other sites. iy a snall nunber of workers voted

at this site. The balloting took place between 2:30 p.m and 3:30 p.m

(5) Tally of the Ballots

Wen the bal loting was conpl eted, Board Agent Jack Matal ka
took the bal ot boxes to the ALRB of fice in Del ano.

—|; Asoreferred to as the "fourth site."”

TO
L M. Perez was standing al ongsi de the tabl e.
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Enpl oyer observers Joaquin Del gadillo and Sol edad Mreno, and UFWobservers R cardo
Fuentes and Ezekiel Perez acconpanied him A this tine a Certification on Conduct of
Hection was signed by the observers. RDX 4.

The ballots were tallied in alot adjacent to the ALRB office. The tally showed:

UPW = s mmmmm e e e oo oo 219
NO Lhion ----cemmmmommmecr e 150
Unresol ved Chal | enges ------------------mmmmmnnnn 24
Void ballots ------ccmmmmie e 7

Followng the tally of the ballots, Board agents R cardo Qnelas, N cholas Reyes
and Jack Matal ka executed the Tally of Ballots, wtnessed by Paul Coady, Sol edad Moreno
and Joaquin Delgadillo for the Enpl oyer and Ben Maddock, R cardo Fuentes, and Ezeki el
Perez for the PW JX 1C

B.  The Enployer's (bjections to the Hection.

The Enpl oyer's objections to the el ection can be grouped into four categories:
(1) The alleged msconduct of Board agent N chol as Reyes; (2) The al | eged m sconduct of
Board agents Edward Perez and Beatrice Espinoza; (3) The all eged m sconduct of Board
agents in permtting UFWel ectioneering at the polling sites; and (4) the alleged
i nproper renoval of the Enployer's signs by Board agents. | wll deal wth each of

these objections in turn.
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(1) The Alleged Msconduct of Board Agent N chol as Reyes.

M. Ncholas Reyes is a graduate | egal assistant enpl oyed by the AARB. He
began full-tinme enpl oynent for the Board in March 1980 (Tr. 11:91). He had al so worked
for the Board during the summer of 1977, while a first-year law student (Tr. 11:91).
Prior to the instant case, he had worked on three previous representation el ections
(Tr. 11:91-92).

In the present case, M. Reyes was one of the Board agents who worked as a roving
nmonitor at the different voting sites. Under the direction of the Board agents in
charge, M. Reyes’ job was to patrol the sites and to help out as directed by the
agent s:

I\/K job responsibilities were to help out in any fashion which | was told by
the agent 1n charge (Tr. 11:92).

A that election site, | think one of the jobs | had assigned was to
basical |y see that the sites -- one of ny job assignnents was to see to

it that the areas were being nonitored. | would just nonitor the area
8231 see that there was nothing -- nothing wong going on." (Tr. 11:93-

M. Reyes drove around the site areas in his autonobile, getting out to walk
around fromtine to time (Tr. 11:93-94). Exanples of the kinds of tasks he was asked
to do included: asking workers who entered the voting quarantine areas for
identification, making sure that peopl e entered by the proper entrances, removing
el ectioneering signs fromwthin the quarantine area, and naking sure that no i nproper
el ectioneering was occurring at the sites (Tr. 11:94-97).

The Enpl oyer alleges that M. Reyes engaged in four specific instances of

m sconduct during the el ection:
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(a) distributing pro-UFWIeafl ets and wearing a UFWbutton at the Bowen Ranch
site; (b) indicating bias by removing an anti-UFWsign at the Bowen Ranch site;
(c) inproperly preventing enpl oyees fromvoting at the Bowen Ranch site; and (d)
maki ng pro- UFWst atenents at the Fanoso Ranch site.

(a) Dstributing Pro-UFWLeafl ets at the Bowen Ranch Ste.

The Enpl oyer called four wtnesses who testified that a man nat chi ng
M. Reyes’ description handed out pro-UrWIleaflets at the el ection.
M. Jesus Quznan testified that he is an enpl oyee of the Enpl oyer's,

working in the crewof M. Enie Estrada (Tr. Ill: 23). M. Estrada' s crew
voted at the Bowen Ranch site (Tr. 111:24). M. Quzman testified that he got to
the site at "about six, six-thirty," (Tr. 111:24), and that there were peopl e at

the site and cars parked along the road. He stated that when he got to the site
he started to get on the line to vote and two peopl e cane over and handed hima
pro-UFWleaflet (Tr. 111:24-25). Aleaflet of the sane type was introduced into
evidence, ERX5. M. Qznan knew one of the people, a nan naned Emlio who
worked in the crew Emlio gave himthe card. The man wth Emlio was al so
giving out cards to enployees. This nan was described as "Thin, not very tall;
medium He had curly hair and a nustache" (Tr. 111:27). M. Quznan identified
the nan as the same person who had testified at the hearing the previous day,

but said that he did not knowif that was M. Reyes (Tr. 111:27). The context

of M. Quznman's answers indicates that M. Guznan was identifying M. Reyes,
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but was not sure of M. Reyes’ nane.

M. Quznan testified that there were three other workers with himat the
tine the leafl ets were handed out. Qne was a friend naned Robert, another was
naned Rafael, and the third was a man whose nane he did not know (Tr. II1:28-
29).

M. Quznan testified that M. Reyes, who was next to Emlio, handed
out the leaflet cards openly to whonever he approached:

"Q You didn't see the other man fn.ext to Emlio] trying to hide the
fact that he was handing out card, [sic] did you?

A N

Q The other nman just wal ked al ong and handed cards to whonever he
approached, is that correct?

A Yes.

Q And that was done very openly and visibly to people, is that
correct?

A Yes." (Tr. 111:46-47.)

M. Quzman testified that this |eafletting was done inside the vacant |ot
used as the voting site; the nen handed himthe leaflet inside the |ot,
several yards fromthe road (Tr. II1:55, 33). The |eaflets were being handed
out just prior to the balloting, as workers were lining up to begin voting
(Tr. 11 38).

Enpl oyer's Exhibit 5, the type of leaflet M. Quzman testified that M.
Reyes was handing out, is a blue card approxi mately six inches by seven and
one-hal f inches. It contains the words "!VOTE AS!" printed in thick black

letters one-half inch high. Belowthat is the UFWs Eagle Insignia
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printed in solid black, three inches w de and one and one-hal f inches high.
Belowthat is the UFWs name, and on the reverse side are picture instructions
and words telling howto vote for the UFWat the ball ot box.

M. Quznan testified that the nan he identified as M. Reyes was wearing
a UPWhbutton at the tine he was handing out |eaflets to the workers on the
election site (Tr. 111:59). However, he later stated that he did not knowif

M. Reyes was wearing a UFWbutton or not: "I don't knowif he had the UFW

button.... | don't knowif he does -- | don't knowif he had a badge for the
UFWor not" (Tr. 111:66-67). He testified that M. Reyes" was wearing a state
badge (Tr. 111:27, 29). M. Qznan was shown a decl aration he signed two days

after the election, ROX 1, in which he stated that the man was wearing a UFW
button (Tr. 111:66-67). He testified that his nenory of the el ection events
was "about the sane” at the tine he signed the declaration as it was at the
tine of the hearing (Tr. I11:67).

M. Roberto Valencia testified that he is an enpl oyee of the Enpl oyer,
working in M. Estrada's crew (Tr. 111:82). He testified that he went to the
election site by hinself. He then testified:

\% M. Valencia, when you -- when you arrived at the voting area,
at did you see?

A | sawa nan who was giving leaflets; a nman wth curly hair and a
nust ache.

Q \Vés there anybody el se giving | eaflets?

A No. | just saw him because he was there in the front.
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Q Ddhetrytogiveyoualeaflet?

A Yes." (Tr. IIl1:84.)

M. Valencia testified that he did not accept the leaflet, "l just sawthat he
was going to give it tone and | -- since | can't read, | just kept on going" (Tr.
[11:84). He stated that he did not notice what was on the leaflet (Tr. 111:85). He

identified the man who was passing out the leaflets as the nan who had testified the
previous day (Tr. 111:85-87). It is apparent fromthe context of the answers that he
was identifying M. Reyes.

M. Val encia was asked if he had di scussed his testinony wth anyone before comng
totestify at the hearing. He stated that he had tal ked with counsel for the Enpl oyer,
but that "I was just told that then it was going to be ny turn* (Tr. 111:93).

Concerning his possible interest in the case, M. Valencia was asked hi s
relationship wth a conpany foreman. He gave testinony on this point in a manner which
| found evasi ve:

“Q Wo is Rolando Der am)s?gl

A H's one -- the sane one who works there with the conpany. He is the one
that is over the forenens. He is the representative.

Q Representative of the conpany?

A | think so. | don't understand those kind of things.

12/ M. Deramos was initially called "Qlando" by counsel, but this was corrected
to Rolando (Tr. 111:94).
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I's your wife related to the famly of M. Rolando Deranos?
[t's the famly of who?

Rol ando Der anos.

Isit ny famly?

Yours, or whatever you want to call it.

No, mne.

He's -- he's related to you in sone form Rol ando Deranos?
VW' re very distant relatives.

But he is a relative of yours?

> O > 0 > O > O > O

Yes, fromhere to Quadal aj ara.

Q Howlong have you known M. Deranos?
A Seven years.

Q That -- has that been at Lucas [the Enpl oyer], you have known hi mfor
seven years?

A Yes.

Q Isit afair statenent to say that you and M. Deranos are very close
friends, apart frombeing rel atives?

A Yes. I'm-- I'mfriends with the world, whoever wants to be ny friend.

HEARNG GFFICER M. Valencia, please answer the question directly, wthout

addi ng other things that are not necessary. The question was, are you and M.

Deranmos good friends?

A Yes." (Tr. I11:93-96).

M. Val encia was asked if he saw anybody at the voting site when he initially got
out of his truck. He stated that "There was a person there on one side that | didn't

remenber” (Tr. 111:99). He was asked if he coul d describe the appearance
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of that person, and he responded "No, | didn't look. | just got off the pickup and |
started wal king" (Tr. 111:101). Then he was asked about the person who tried to hand

himthe | eaflet:

"Q Wen -- when you were wal king down the street, soneone tried to hand you

sonet hi ng.

A Yes.

Q You did not pay very nuch attention to that, did you?

A N, because | -- | don"t know how to read.

Q And you continued wal king in your nornal pace down that road.

A Yes.

You didn't ﬁay any nore attention to that person than you paid attention to
the person on the corner [whomhe saw when he got out of his truck], isn't that

true?

A Just like | said, when | got off the pickup, | didn't pay attention. The
sane when | was walking. | net this person, | didn't pay attention, and | was
just wal king toward the voting place.” (Tr. 111:102.)

M. Valencia testified that he was working in the fields wth his crewafter the
election, and that foreman Rol ando Deranos cane and took M. Valencia out of the fields
and acconpani ed himto the Enpl oyer's packing shed. In the shed M. Valencia net wth
M. Deranos and an attorney for "the Enployer. M. Valencia discussed with the
attorney the events of the election day. He then signed a declaration that was witten
down by the interpreter for the attorney, summarizing M. Valencia' s account of the
events. M. Valencia was shown the declaration, RDX 6. In that declaration he nade no

mention of a man natching M. Reyes’ description handing out a leaflet to M. Val encia.



Later in the examnation of M. Valencia, a question was raised
concerning his identification of M. Reyes. Specifically at issue was the fact
that M. Valencia had testified that he saw M. Reyes in the hearing building
the previous day, and recogni zed himas the nan who handed himthe | eaflet; the
question was whether M. Valencia had told the enpl oyer's attorneys or anyone
el se that he recognized M. Reyes in the building as the man who handed hi mthe
leaflet, prior to his testinony fromthe wtness stand. | conducted
questioning of M. Valencia on this point, and his responses were vague,
contradictory, and evasi ve:

quth(Féel_bari ng Gficer): M. Valencia, the nan whomyou described as

the bushy hair and the nustache, did you see himat anytine after
el ection day, and before you cane here to this building?

A It was the first time | had seen him-- there.

Q Al right. And did you see himagain at any other tine before you
canme here to this building yesterday?

A First over there, and then yesterday when | cane here.
Q And at no other tine in between?

A This woul d be day before yesterday.

Q Was that in this building?

A Yes.

Q

- Wat | want to knowis if you saw hi msonepl ace el se, other than in
this building after election day?

Today.
No, before today. Before yesterday, but after election day.

No, just the election and here.

O > O P

Al right. Dd you ever see a photograph of this nan?
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A N

Q Wen you first sawhimin this building, where was he? In what part of this
bui | di ng when you first saw hi n?

A Were was he?
Q Yes.
A Inanoffice, | think that's over there.

And when Kou first sawhim did you know right away in your mnd that that
V\B.S the nman that you had seen on el ection day?

A Yes.

3 7D’ d you then say to anyone that this was the nan you had seen on el ection
ay

A W, no, | knowhim

Q | know but did you tell anybody el se that this was the same nan?
A N

Q Ddyoutell Chuey that this was the same man?23/

A N

Q DOdyoutell M. Goady or M. Mss that this was the sane man?t4
A N

Q Ddyoutell anyone el se before you were here under oath that this was the
sane nan?

A Here?

Q Yes.

A Yes.

Q You -- you told us while you were here, sitting in that chair.

13 Chuey was a friend of M. Val encia.

4 . Coady and M. Mbss were the attorneys for the Enpl oyer at the hearing.
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A Yes, here.
Q Anypl ace el se?
A N

Q (By Hearing Gficer) M. Valencia, |'minterested in when you spoke about having
seen t 9) sane nan. You spoke about it while you were sitting in this chair, is that
correct -

A (No response)

Oh It's correct, isit not, that you testified that that man with the bushy hair was
the sane man you saw on el ection day? Is that correct?

A Yes, he is the sane one.

Q Al right. You saidthat to us while you were here, sitting inthis chair, is that
correct?

A Yes.

Now di d Kou say it when you were anypl ace el se besi des when you were
S|tt|ng in that chair?

A N

Q Youdidnot say it tothe |awers over here?

A (O, vyes, | had forgotten. | told themhere.

Q Wen did you tell then?

A Yesterday -- here.

Q And did you also tell Chuey?

A Chuey told him also, yes.

Q No. DOdyoutell Cuey?

A N

Q DOd you and Chuey talk about the fact that it was the sanme nan?
A

Yes, | first sawhimwhen he vent in there. Wen he went in there, | sawhim and
then when he cane out, he saw him and then we both said that he was the nan.
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Q Sodid you and Chuey, together, agree that that was the man?
A For ne, yes.
Q And for Chuey?

| NTERPRETER  And he says him al so.

(Bér)l-baring Gficer): Ddyou have -- did you talk about it first, before you
gr eed”

No, just to look at him-- we recogni zed him

X
A
Q \Vés that before or after you talked to these | awyers here about it?
A V¢ had seen himbefore we tal ked.

Q You and Chuey toget her?

A

Yes, we were over there snoking sone cigarettes when he went by." (Tr.
[11:145-148.)

The final two wtnesses called by the Enployer on this issue were M. Maria Luz
Samano and her sister, M. Aicia Sanano.

Ms. Maria Samano testified that she is an enpl oyee of the Enployer, working in M.
Ernie Estrada’s crew (Tr. M11:3-4). She testified that she and her sister drove to the
Bowen Ranch voting site, and that there were a | ot of people there when they arrived
(TR MI1:5). They got out of their car and got on the end of the voting line. The
bal | oting had not yet started, and the workers were lining up to vote. Wile they were
standing on the voting line she testified that she saw one person handing out bl ue
leaflets wth the UFWs eagle insignia onit (TR MII:5-7). The person "was a nan or
aboy wth his hair, like, curly, and a very thick mustache"” (Tr. M11:7). The man was

wearing "a card with his
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photograph.... The identification that he was fromthe Sate of California" (Tr.
MII1:7). She testified that she "knew he was fromthe ALRB' (Tr. M11:8). She
identified the man as the sane nan she had seen in the hearing buil ding the previous
day (Tr. MI1:9). The context of her answers indicates that she was identifying M.
Reyes.

Ms. Maria Sanano testified that the people on the voting line were hol ding bl ue
cards like the ones that M. Reyes was handing out (Tr. M11:6,12). She stated that
the man handi ng out the cards was supervising the people inthe line, telling sone of
themto line up (Tr. MI11:12). M. Sanmano testified that M. Rol ando Deranos cane over
to her crew about a week after the el ection and asked the workers who had seen anyone
handi ng out bl ue papers (Tr. M11:18-19), and Ms. Sanano told himabout the nan wth
t he nust ache.

M. Alicia Samano testified that she is an enpl oyee of the Enployer, working in
M. Estrada's crew (Tr. M11:31). She testified that she and her sister went to the
voting site and got on the voting line. People were getting inline to begin voting
(Tr. MI1:33). The balloting had not yet started (Tr. MI1:37). She saw a nan about
twenty feet away handing out bl ue papers wth the UAWs eagle insignia on them(Tr.
MI1:33-34). Sheidentified ERX5 as the type of papers being handed out (Tr.
M11:35). She testified that the man was "not too tall, he had curly, curly hair --
sponged up, and he had a mustache" (Tr. M11:35). He was
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wearing an identification and photograph on his shirt (Tr. M11:36). She testified
that he was the sane nan she had seen in the hearing building the day before (Tr.
M11:36). The nan handing out the bl ue papers was hol ding several different kinds of
papers, including sone white ones, "but the one that was nore recognizabl e was that
blue one” (Tr. M11:37). He was holding the blue leaflets on top of the white papers
(Tr. MI1:45). She estinated that he gave out the UFWleaflets to about forty people
on the voting line (Tr. MI1:52).

Both Ms. Maria Sanano and Ms. Alicia Sanano testified that M. Reyes was not
wearing a UFWbutton when he was handing out leaflets (Tr. MI1I:14,38).

M. Reyes testified at the hearing that he drove to the Bowen Ranch site the
morning of the election with Board agents Ed Perez and John Moore (Tr. X 102). He
arrived at the site at approximately 5:30 am He testified that a URWobserver
and an Enpl oyer observer were at the site when he arrived (Tr. X 102). There were
several other people there as well, including sone UFWworkers.

M. Reyes testified that after he arrived he waited a few mnutes, then hel ped
Board agents Ed Perez and R cardo Qnelas set up the tables (Tr. X 103). He then
hel ped to set up the voting booths, follow ng which he had sone food wth Board agents
Bea Espi noza and Raquel Leon (Tr. X 105).

M. Reyes testified that under the instruction of Board agents he nonitored the
voting site during the norning (Tr. 11:92-97). M. Reyes testified that in the course
of the
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voting period at the Bowen Ranch site, his activities included: ordering enpl oyees to
renove sone signs (Tr. X 106-108); asking a wonman in a nearby house to keep her dogs
away fromthe voting area (Tr. X 108); checking that Board agents were patrolling the
perineter of the voting area (Tr. X 109-110); responding to the request of sone workers
to be allowed to vote early so that they could return to their piece-work (Tr. X 110-
111); requesting a UFWorgani zer to renove a sign (Tr. X 111-113); getting sone food
for hinself and sone other Board agents (Tr. X 114); asking a man in a car to identify
hinsel f (Tr. X 114-127); and general |y watching the voting area for possible
irregularities (Tr. 11:92-97; Tr. X 106-129).

M. Reyes testified that he never at any tine had in his possession any UFW
leaflets (Tr. X 129-131), that he never handed out any leaflets (Tr. X 130-131), and
that he did not wear a UFWhutton at any tine (Tr. X 131-132).

M. Rcardo Onelas testified that he is a field examner wth the ALRB, and that
he was the Board agent in charge of the election at th Enpl oyer's premses (Tr. X:
120-121). He testified:

"Q Prior to opening the polls, when people started actually to vote, did you
see N ck Reyes?

A Yes, | did.
Q Hwnany tinmes did you see hin?

A 1'dsay -- ah -- several tines, because he was wal king about and | was
wal ki ng about .
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Q { those several tines, how close did you get to
hi n?

A Fomtw feet to 15 to 20 feet to probably even nore than that.

Q A times prior to the opening of the balloting, did you ever see N ck wearing
[a UFWbutton] ?
No

A
I D

HEARNG GFFICER M. Qnelas, if he had been wearing a button, do you think
you woul d have noticed it?

WTNESS: | would have told himto take it off.

HEARNG CFFICER Do you think it woul d have drawn itself to your attention, then,
if he had worn it?

, never.... He wasn't wearing any buttons. The only thing he had was his

WTNESS. (h, certainly, yes. |f he had been wearing a button?
HEARING CFFI CER  Yes.

WTNESS: | woul d have noticed it.

Q During the tine you saw N ck before the polls opened, did you ever see him

wth [the UFWleaflet] in his hand?

A No.

Q D d you ever see himpassing it out?
A No.

Q Had you assigned any specific [duties] to N ck Reyes?

A Yeah, | asked him-- | told himto -- that he would be a 'rover' during the
election....| just think | repeated what his general instructions would be as a rover,
and otherw se, just assist ne in any other task." (Tr. X:126-.128.)
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M. John More testified that he is an attorney representing the General Counsel
of the ALRBin the Fresno Region (Tr. 1:15). He assisted the agent in charge, M.
Qnelas, in conducting the election at the Enployer's premses (Tr. 1:15). He
testified that he saw M. Reyes at the Bowen Ranch site and that "A no tine did | ever
observe M. Reyes with [the UFWleaflet] or anything renotely resenbling it" (Tr.
XN1:157). He stated that he saw M. Reyes on several occasions at the Bowen Ranch
site, including one occasion during which he gave M. Reyes sone instructions (Tr.
X1:157-160). M. More testified that "In each of those occasions when | observed M.
Reyes he was carrying nothing" (Tr. X 1:160). He also testified that M. Reyes was not
wearing a UFWbutton on any of those occasions (Tr. X1:160). Sone of the occasions on
which M. More observed M. Reyes were brief, lasting less than a mnute (Tr. X1:174-
176). M. More testified that he observed M. Reyes at |east six tines during the
voting at the Bowen Ranch site (Tr. X|I:172-177).

Ms. Raquel Leon testified that she is an attorney working for the ALRB (Tr.
[1:1). She participated in conducting the election at the Enployer's prenmses (Tr.
[1:3). She testified that she was present at the Bowen Ranch site at the tine the
workers were being lined up for the voting (Tr. X11:11). She saw M. Reyes at this
tine talking to people, telling themto get intoline (Tr. X11:13). She testified
that when she saw M. Reyes talking to the people in the line, "He didn't have anything
inhis hands" (Tr. X11:18). She also
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testified that M. Reyes was not wearing a UFWbutton (Tr. X |1:18).

M. Jose Gsneros testified that he is an enpl oyee of the Enpl oyer, working in
M. Enie Estrada's crew (Tr. 1X73). He testified that he voted in the el ection at
the Bowen Ranch site, and was one of the crew observers for the election at that site,
during the voting of M. Estrada's crew (Tr. 1X73). M. dsneros testified that just
after the voting began he wal ked down the line of workers waiting to vote, in order to
group his crewtogether (Tr. IX79). A that tine he saw M. Mria Sanano and M.
Alicia Samano on the line, tw workers he knew fromhis crew (Tr. 1X79-80). M.
Qsneros testified that while he was observing the lining up of the Estrada crew he did
not see anyone passing out leaflets to the workers on the line (Tr. IX 81).

In addition to these wtnesses, four other wtnesses testified that they saw M.
Reyes at various tines during the voting at the Bowen Ranch site and that he was not
handi ng out any leaflets or wearing a UFWbutton at any of the tines they saw him
Board agent Bea Espinoza testified that her job was to nonitor the |ine of workers
waiting to vote and to give themvoting instructions, and that M. Reyes was not
handing out |eaflets or wearing a UFWbutton at this tine (Tr. X:84-86); Board agent
Hsa Levya testified that she saw M. Reyes at the Bowen Ranch site just before the
voting began, when M. Reyes was dealing wth the dogs that were getting onto the site,

and that he was not wearing a UFWbutton or
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passing out leaflets at this tine (Tr. X11:62-66); UFWorgani zer Ben Maddock testified
that he spoke to M. Reyes, asking himto renove a sign at the Bowen Ranch site, and
that M. Reyes was not wearing a UFWbutton and he did not have any leaflets in his
hands (Tr. X II :.38-40) ; and enpl oyee Epigmenio Qutierrez testified that he arrived
at the site at the time M. Roberto Valencia was there, and that M. Reyes was not
wearing a UFWbutton and was not handing out any leaflets (Tr. X1:3-5).

I'n making ny determnation concerning this issue, | note that the Enpl oyer did
not include this natter inits (ojections to Conduct of the Hection filed pursuant to
Section 20365(a) of the Board's Regulations (S Cal. Admn. Code Section 20365(a)).
These (bjections were filed on June 8, 1981. However, although the Enpl oyer's
attorneys had taken the declaration of Jesus Quznan, containing this allegation, on
June 4, 1981, there was no positive identification at that tine by M. Quzman of M.
Reyes as the nman who allegedly leafletted him The incident was referred to in the
(bj ections, but stated to be the actions of UPWagents. The natter was fully litigated
at the hearing. Qdven this explanation why it was not included in the Enployer's
(oj ections, and given the fact that it was fully litigated, | find that this objection
s properly before ne.

Inresolving the conflicting testinony on this natter, the Enpl oyer argues
that the credibility of M. Reyes shoul d be consi dered weak.

There were sone conflicts in the testinony between M.
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Reyes and ot her witnesses. Sone conflicts between the various w tnesses who supported
M. Reyes’ testimony were to be expected in a situation involving an el ecti on anong
four hundred workers, at four sites, with eight Board agents and nunerous observers
participating. For the nost part these discrepancies were mnor, such as the different
description of the style of M. Reyes' shirt given by several witnesses. Smlarly, |
find nothing surprising in the differences anong these w tnesses as to the exact
position of M. Reyes at the site at various tines. QConsidering M. Reyes' specific
duties as a "rover," and the obligations of the other Board agents who testified to
cover other aspects of the voting process, it woul d be expected that the peopl e

invol ved woul d not all place M. Reyes, whose duties invol ved nuch comng and goi ng, at
the identical places and tines at the site. 22/ The W tnesses, particularly M.
Qnelas, M. More, M. dsneros and Ms. Leon, collectively saw M. Reyes a nunber of
tinmes when the workers were being lined up to vote, the tine at which the Enpl oyer's

W tnesses stated that he was handing out the leaflets. | believe that these wtnesses
have accounted for a significant portion of the voting tine, including the period
singled out by the Enployer's wtnesses, and that they have credibly supported by M.

Reyes’ testinony that he did not hand out any |eaflets or wear a UFWhutt on.

15 'R Leon testified that she did not see M. Reyes at the site at all after the

voting commenced (Tr. X11:29). E Qutierrez testified that he saw M. Reyes at the
site for "nore or less an hour™ (Tr. X1:15).



| found the testimony of M. Reyes credible on this issue.
Qverall, | felt that his account of his novenments was straightforward,
and was general |y consistent with the supporting testinony of the other
wtnesses. | note that | adnonished M. Reyes on several occasions to
confine his answers to the question asked. However, during the course of
the hearing | nade simlar adnonitions to a nunber of the wtnesses,
especially to the lawers and | aw students. See, e.g. , Tr. XII-.62
(Levya) ; X1: 157 ,160 ,173 ,174 (More); X 11: 14 (Leon). As |
renarked during one such adnonition, during the testinony of Board
Attorney Raquel Leon, "l knowit's hard for a lawer to be a w tness,
but please restrict your answers to what was asked in the question
w thout adding other things" (Tr. XiI11:14). | do not feel that this
occasi onal tendency towards expostul ation on the part of those trained in
the lawindicates a general lack of credibility. Specifically, | credit
the testimony of M. Reyes that he did not hand out UFWI|eaflets and that
he did not wear a UFWhbutton. | find that the occasional discrepancies
or contradictions in his testinony were overall mnor in nature, and that
hi s deneanor and bearing on the wtness stand supported the general
credibility of his testinony.

I'n considering the testimony of the four wtnesses called by the
Enpl oyer, | first disregard the testinmony of M. Valencia. In his case,
| specifically state that | discredit his testinony on this and all ot her
issues. | do so because | found his testinony to be consistently vague,

contradictory, and



evasive. H s bearing and deneanor indicated that he general |y wanted
to shape his testinony in a favorable light rather than give
straightforward answers to questions which mght hurt his overall
testinony. Hs testinony on this natter was contradicted by his
previous declaration. He was evasive as to his possible interest in
this case due to his relationship wth a supervisor of the Enpl oyer.
Wiether this relationship provided a notive for himto testify in the
manner in which he did, | cannot specifically say, but in viewof his
deneanor and his evasiveness | do not credit his testinony. Further, 1
find it somewhat renarkabl e that, having indicated that he was not
paying any attention to the nman who tried to hand himthe leaflet, he
stated imediately and with specificity that this man had "curly hair
and a nustache." Accordingly, for the reasons just stated, | disregard
M. Valencia's testinony. Inturning to the other three wtnesses'
testinony, that of M. Quzrman and M. M and A Samano, it shoul d be
kept in mnd exactly what is being all eged here. These w tnesses
stated that just as the voting was about to begin, wth the workers
lined up waiting to get their ballots, and at a tine when there were
two pernanent Enpl oyer observers on the scene, several tenporary crew
observers, and six additional Board agents, M. Reyes openly wal ked
down the line of workers handing out UFWI|eaflets. (ne of the
W tnesses, M. Quznan, stated that M. Reyes was wearing a UFWbutton
while he did this, a statenment which was contradicted by the other two
W t nesses.
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In considering this testinony, the nature of the leaflet is inportant. This
leaflet, ERX5, is no small-type treatise on the UFW Rather, it had a bl ock UFW
eagle three inches wide printed in flat black ink on the front. Above that, in
large letters, was an eye-catching "VOTE AS!" Mewng this |eaflet, the eagle
fairly junps out at the observer. As M. Alicia Samano noted, the eagle insignia
coul d be seen by sonmeone several yards distant. It is alleged that M. Reyes
handed out these |eaflets to "approxinately forty" workers on the line, and that
M. Reyes "just wal ked al ong and handed the [l eafl ets] to whonever he approached,

. very openly and visibly to people."

| do not find the testinony of these three wtnesses credible on this issue.
It is hard to believe that a Board agent coul d undertake such highly visible
| obbying on the el ection site and not have a singl e Enpl oyer observer notice the
activity. Further, since M. Reyes encountered a nunber of the other Board agents
during the period, it nust be inferred, if the testinony about the leafletting is
bel i eved, that these Board agents saw what was happening and did nothing about it.

(onsidering the credibility of M. Reyes on this issue, and the credibility
of the testinmony in support of M. Reyes’ testinony; and considering the
unl i kel i hood that such al |l eged canpai gning coul d have gone unnoticed by the
el ection observers, or that it was silently acquiesced in by experienced Board

agents, | do not credit this testinony of M. Quznan, M. Maria
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Sanmano, and Ms. Alicia Sanano.
For the reasons stated, therefore, | find that Board agent N cholas Reyes did
not hand out pro-UFWleaflets and did not wear a UFWbutton at the Bowen Ranch

site.

(b) Renoving an Anti-UFWS gn at the Bowen Ranch Site.

The Enpl oyer alleges that M. Reyes ordered an enpl oyee to renove a "Vote No
Lhion" sign fromthe side of a pick-up truck parked at the Bowen Ranch site, and that
this conduct displayed M. Reyes’ bias against the Enpl oyer.

The facts on this issue are not essentially in dispute. M. Leonard Salais was
cal led by the Enpl oyer, and he testified that he is an enpl oyee of the Enpl oyer and
that he voted at the Bowen Ranch site in the election (Tr. I11:9-10).

M. Salais stated that he drove to the polls in one of the Enployer's trucks, and
that there was a sign on the side of the truck which said "Vote No Uhion" (Tr. 111:11).
He testified that a nan whomhe identified as M. Reyes cane up to himbefore he
vot ed 16/ He testified that the substance of the conversation was: "Veéll, | had a sign
on the side of ny -- the passenger door, and he said that I'd have to take it off in
order to vote" (Tr. Il11:11). M. Salais renoved the sign and preceded to vote (Tr.
[11:10-11). M. Salais testified that his truck was parked "Across the street fromthe
house [on D etz Road, RDX 2] that was right next to the

1 M. salais identified the nan as the person who testified earlier that day, Tr.

[11:10, a reference which in the context of the hearing indicated he was identifying
M. Reyes, Tr. Ill:13.
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voting area” (Tr. I11:11). M. Salais later testified that M. Reyes had told himhe
either had to renove the sign, or nove the truck somewhere el se: "He said that | woul d
have to take the sign off in order to vote, to stay there and vote. If | don't take
the sign off, I'd have to take the pickup out of there" (Tr. 111:13-14). M. Salais
testified that he told two men who were at the site with himabout the incident (Tr.
111:17).

M. Edward Jinenez was called by the Enployer and he testified that he is an
enpl oyee of the Enpl oyer and that he was at the Bowen Ranch site (Tr. 11:152,169). He
testified that he heard about M. Salais having to renove the sign, although his
testinony was sonewhat vague on this point:

"Q DOd you notice Leonard [Salai s] having a conversation wth anybody?

A Vell, we were all talking together and, you know and everything, and so |

noticed Leonard | eft the line, and he tal ked to sonebody else, and | -- | was

there on the line, so they told ne later on that -- not right then, but alittle
while later -- Leonard s got to pull that sign off that pickup.

Q Wo told you that?

A | don't knowif it was Martin [
or somabod?; el se behind ne on t
off a sign on his pickup.

not her enpl oyee], because Martin was ahead
line, but they said Leonard had to go pul

an
he
Q DO d you know what he was tal ki ng about ?

A Actually, | didn't, because | didn't even know there was a sign on the
pi ckup.”  (Tr. 11:170.)

M. Ednundo Val adez testified that he is an enpl oyee of the Enployer, and that he
rode to the Bowen Ranch site wth M. Salais (Tr. 11:198,203). He testified that he
did not
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notice the sign on the truck at first, and that he first becane aware of
the sign "when we were told to renmove the sign" (Tr. I1:220).

M. Reyes testified that he told M. Salais and the enpl oyees wth himin
the truck to renove the sign: "I directed and | gave orders to a set of enpl oyees,
not just one worker -- the set of enpl oyees to please renove the sign |ocated on a
truck parked on the east side of Detz" (Tr. X 106). M. Reyes testified that the
truck "was parked wthin the quarantine area. Mybe approxi natel y a hundred yards
or so fromthe booths; that is, the voting booths and chal | enge tables, and naybe
alittle bit -- naybe directly across the house that was in the area" (Tr. X 106).

M. Reyes testified that he was specifically instructed to renove the sign
by Board attorney John More (Tr. X 106-107). M. Reyes further testified that
after he ordered M. Salais to renove his sign, he wal ked across the voting site
and saw UFWorgani zer Juan Cervantes. M. Cervantes' car was parked in the
quarantine area and it had a sign on the front of it. M. Reyes testified that "I
told him[M. GCervantes] to get rid of the sign" (Tr. X 112), and M. Cervantes
conplied (Tr. X 112).

Board attorney John Mbore testified "I instructed him[M. Reyes] to go
over to the trucks" (Tr. X 1:158). He further testified:

"A | told himto take care of that probl emover there.

Q That problemwas with the 'no union' sign on the truck?

A That's right." (Tr. X1:174.)
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Fromthe above testinony | find that M. Leonard Sal ais parked an Enpl oyer's
truck within the quarantine area at the Bowen Ranch site, and that the truck had a
"Vote No Lhion" signonit. | find that Board agent N chol as Reyes was instructed by
Board attorney John Mbore to have the sign renoved, and that M. Reyes told M. Salais
to renove the sign, which M. Salais did.

| further find that M. Reyes subsequently told UFWorgani zer Juan Cervantes to
remove a sign fromhis car wthin the quarantine area at the Bowen Ranch site.

Goncerni ng whether M. Reyes told M. Salais that he could not vote, | find from
M. Salais' latter testinony on this poi nt,ﬂl that M. Reyes did not tell M. Salais
that he could not vote, but rather that M. Salais could not |eave the truck in that
spot wth the signonit while he went to vote. | find that M. Reyes then gave M.
Salais the alternatives of renoving the sign, or moving the truck out of the quarantine
area.

| further find that there is no evidence that M. Reyes acted, by words or

manner, in a biased fashion in ordering signs renoved at the Bowen Ranch site. 18,

) M. sais testinony quoted in text supra, Tr. 111:13-14: "I woul d have to take
the sign off ... to stay there and vote. If | don't take the sign off, 1'd have to
take the pickup out of there."

18y

M finding on this issue is separate fromtwo other issues raised by the Enpl oyer:
(1) the issue of the Board agents' overall removal of Enployer signs before the

el ection, discussed in Section IMB)(4) of this Decision, infra; and (2) the presence
of UFWhbuttons and bunper stickers on workers and their cars during the el ection,

di scussed in Section IV(B)(3) of this Decision, infra.
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(c) Preventing Enpl oyees From\Voting at the Bowen Ranch Ste.

The Enpl oyer alleges that M. Reyes prevented two enpl oyees fromvoting at
the Bowen Ranch site by threatening themwth a fine. The two enpl oyees were M. Jesus
Quzran and M. Roberto Val enci a.

M. Quznan testified that when he and M. Valencia lined up to vote at the Bowen
Ranch site a worker naned Emlio cane over to themand said "That we couldn't vote
because we had just gotten here fromMexico; that there was a certain date they coul d
vote from fromthat day on, they couldn't" (Tr. 111:28). He testified that he and M.
Valencia did not pay any attention to Emlio, and that Emlio then brought over. M.
Reyes to them(Tr. III:29).Q/ M. Quzman further testified that M. Reyes told them
“That we couldn't vote, that we had to get out of there.... That they coul d charge us
five hundred dol | ars, because -- if we stayed there, because we were violating the | aw
(Tr. 111:29). M. Quzman and M. Valencia then | eft the voting area and crossed the
street, where they waited for their friends. They did not vote in the election (Tr.
[11:29-30).

M. Valencia testified to the sane incident: "Look, first Emlio arrived, and
then -- and then he told us we coul dn't vote because we had been working there a short

tine, and then

19/ M. Quznan identified the man with Enilio as the man who had testified the day

before at the hearing, and the context of his statenent indicates that he was
identifying M. Reyes as the man wth Emlio (Tr. 111:29).
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| ater he cones back with -- acconpanied by this man with the curly hair and the
must ache, and he told us again that we couldn't vote, to get out of there, because they
were going to fine us five-hundred dollars fine" (Tr. 111:89). According to M.
Valencia, it was Emlio who did all the talking, both in the initia encounter and
| ater when he cane back with M. Reyes:

"Q DOdEmlio say what woul d happen to you if you didn't |eave?

A Yes, clearly, like the five-hundred dollars that he told us.

Q DOdthe other nan say anything about a five-hundred dol I ar fine?

A They both acconpani ed each ot her when they arrived there.

]9 Al right, but did the other man say anything about the five-hundred dol | ar
I ne?

A No."  (Tr. [11:92))

M. Reyes testified about the incident and was asked a series of questions in
whi ch he denied that any of the alleged actions took place:

"Q Ddyou ever tell an individual that he woul d have to | eave the voting site
and was not eligible to vote because he had not worked | ong enough?

A No, | never did.

Dd you ever tell an individual that if he did not |eave the site, he could
be fined or penalized five-hundred dol | ars?

A No, | never.
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Q Do you know an individual named Emlio Perez?

A No, | do not.

Q Al right. VWre you ever present at the [Bowen Ranch] site in the conpany of
anot her individual who told a prospective worker or voter that he would have to

| eave the site because he had not worked | ong enough to vote?

A Nbo, | was never present at any conversation |ike that.

Q Wre you ever present when another individual told a prospective worker or
voter that if he did not leave the site, he would be fined or penalized five-
hundred dol | ars?

A N, | didnot. | was not present in such a conversation.

D d you have any such conversations on the area of Detz Road, inmediately in
front of the [site]?

A No." (Tr. X 157-158).

Enpl oyee Epignenio Qutierrez testified that he was at the Bowen Ranch site when
M. Roberto Valencia was there, and that he also saw M. Reyes there (Tr. X 1:4-6). He
testified that he did not hear any conversation between M. Valencia and Emlio and M.
Reyes (Tr. X1:6). He also testified that he, M. Qutierrez, had a conversation wth
M. Valencia in which he asked M. Valencia if M. Valencia was going to vote, and that
M. Valencia replied "that he was not going to vote for no one" (Tr. X1:7). Wen
asked "Dd M. Valencia indicate whether that was by his own choi ce or whether that was
because he was prevented fromvoting?', M. Qitierrez testified that M. Valencia "just
said he didn't want to vote because he didn't want to vote for any side. That was only
his answer™ (Tr. X1:11).
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As can be seen fromall the above testinony, the facts on this issue turn solely
onadirect credibility conflict between the witnesses. Inthis regard, | have al ready
stated ny reasons for discrediting the testinony of M. Valencia. (See Section

IMB)(2)(a) of this Decision, supra.) M. Valencia' s general lack of credibility is

rei nforced again here by his evasi veness. 2%/ Further, | credit the testinmony of M.
Qutierrez that M. Valencia said he was not intending to vote.

I'n considering the general deneanor of the wtnesses as they testified on this
issue, | found the testinony of M. Qutierrez and M. Reyes to be credible. | was not
as inpressed wth the credibility of M. GQuzman's testinony. M. Qiznan's testinony on
this issue was given as a consistent part of his testinony, which | have found
i npl ausi bl e supra, that M. Reyes was wal king down the |ine of workers openly passing
out UFWleaflets to themand wearing a UFWhbutt on.

For the reasons just stated, | find that Board agent N cholas Reyes did not tell
M. Quznan and M. Val encia that

29/ | find that M. Valencia's initial response to the question whether M. Reyes said

anything was evasive, and typical of M. Valencia's attenpts to shape his testinony to
avoi d straightforward answers:

9 gd the other man [M. Reyes] say anything about a five-hundred dol | ar
I ne~

A They both acconpani ed each other when they arrived there."
(Tr. 111:91. The full testinony on this point is quoted in the text, supra.)




they were not allowed to vote and/or woul d be fined, and that M. Reyes did not
acconpany anyone el se who told M. Quzman and M. Val encia anything to that

ef fect.

(d) Making Pro-UFWS atenents at the Fanoso Ranch Ste.

The Enpl oyer alleges that M. Reyes nade a statenent to a UFWorgani zer at
the Fanoso site indicating his desire that the UFWwoul d win the el ection.

M. Joaquin Delgadillo testified that he was an observer for the Enpl oyer at the
Fanmoso Ranch site (Tr. M:47). The Fanoso Ranch site was the fourth and |ast voting
site of the day. M. Delgadillo testified that a total of "about 17 or 18 persons"
voted at the Fanoso Ranch site (Tr. M:50). He further testified that after the 17 or
18 workers had voted at this site, he overheard a conversation between M. Reyes and
UFWrepresentative R cardo Fuentes (Tr. M:59). The Enpl oyer's tenporary crew obser ver
had not yet voted at this tine, and neither had the crewforeman (Tr. M-.59-60). The
crew forenan was not in the area where M. Reyes and M. Fuentes conversed, but the
tenporary crew observer was (Tr. M:60). M. Delgadillo testified that the 17 or 18
wor kers who had voted were waiting nearby for their foreman to vote and take the crew
back to work (Tr. M:53). M. Delgadillo testified further that M. Reyes called to
M. Fuentes "and told him 'Do you think we're going to win?" (Tr. VM:60). M.
Delgadi | 1o testified that upon hearing this conmment he turned and | ooked at M. Reyes,

and M. Reyes then said to M. Fuentes "Do you
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think they are going to wn?" (Tr. VI:61).Q/

M. Reyes testified that he did have a conversation wth M. Fuentes at
the Fanoso Ranch site. He testified that the conversation was about "a prior
unfair |abor practice, which | had been involved in the litigation wth, and
which M. Fuentes had been one of the wtnesses and al | eged di scri m nat ees"
(Tr. X146). M. Reyes testified that he told M. Fuentes that the
Admnistrative Law Gficer had ruled in M. Fuentes' favor in that case, and
that the case would be appealed (Tr. X 146). M. Reyes testified that M.
Fuentes asked what M. Reyes thought woul d happen on appeal, and M. Reyes
responded "that | thought we would win the case" (Tr. X 147). M. Reyes
testified that the conversation with M. Fuentes took place before the voting
took place, and that there were no workers present at the tine (Tr. X 145).

Board agent Hsa Levya testified that she was at the eligibility table
at the Fanoso Ranch site, and that she heard the conversation between M.
Reyes and M. Fuentes (Tr. X Il: 73). She testified that she did not renenber
if the conversation took place before or after the voting occurred, but that
it was at a tine when there were no workers present and the peopl e at the

table were just sitting around tal king

21/ There was sone ensuing discussion at the hearing in which the interpreter
indicated to counsel that the second phrase allegedy spoken by M. Reyes
could al so be interpreted as "Do you think you are going to win?" (Tr. M:61).
In either case, the gist of M. Delgadillo's testinony is the same, that
initially M. Reyes said "we", referring to the UFW and upon bei ng overheard
bth. Del gadi | | 0 changed hi s reference to the UFWto a non-partisan "you" or
"t hey".

- 46-



(Tr. X11:74). She testified that the conversation between M. Reyes and M.
Fuentes concerned a prior case, and the Admnistrative Law Gficer's (ALOS)
deci si on:

"Q Al right, and what's your best recollection as to what you heard
between M. Reyes and M. Fuentes?

A There was sonething about the ALO decision and -- they had one [sic:

}A?R]al f)'rj t?%r'.AL)% FFm?ZI ;)n, and we had filed a notion to nake that decision

| find that much of the testinony on this issue can be viewed conpatibly.
Both M. Reyes and M. Delgadillo testified that M. Reyes spoke to M. Fuentes
and asked or stated that "we will wn" | find that M. Reyes and Ms. Levya
credibly explained the context of this statenent; specifically, that it referred
to previous litigation and not to the election. M. Delgadillo' s testinony does
not contradict this, since his own testinony states that M. Reyes’ comment was
“Do you think we're going to wn?', wthout explanation as to the subject natter
of the conversation. M. Delgadillo assuned that M. Reyes was referring to the
election, but nothing in his testinony refutes the expl anation of M. Reyes and
Ms. Levya as to the actual context of the statenent.

It is further agreed by all wtnesses that the conversation did not take
pl ace while any voting was going on. The only direct dispute is whether voters
were present when the conversation took place. On this issue, | credit the testi-
mony of M. Levya and M. Reyes, as opposed to the unsupported testinmony of M.
Del gadillo. Both M. Reyes and Ms. Levya testified that no voters were present.
M. Delgadillo's



testinony was unsupported, and the Enployer did not call any voters to testify that
they heard the conversation.

Insum | find that Board agent N chol as Reyes had a conversation with UFW
representative R cardo Fuentes at the Fanoso Ranch site. | further find that this
conversation took place while no voting was going on, and out of the presence of any
workers. | find that the subject natter of this conversation was a previous case,
unrelated to the current election, involving M. Fuentes as an al |l eged di scrim nat ee,
and in which M. Reyes was a counsel for the General (ounsel of the Board, presenting
the charges on behal f of the alleged discrimnatees. | find that in the course of this
conversation M. Reyes stated to M. Fuentes that in M. Reyes' opinion "we wll wn"

the appeal of the ALOs decision in that case.

- (2) The Alleged Msconduct of Board Agents Beatrice Espinoza and Edward
rez.

The Enpl oyer alleges that Board agents Beatrice Espinoza and Edward Perez

urged enpl oyees to vote for the UFWwhen they handed out el ection ballots to the
enpl oyees.

Ms. Rosa Alba testified that she is an enpl oyee of the Enpl oyer, working in
Dol ores Mendoza's crew (Tr. 1Vi46). She voted in the election at the Bowen Ranch site
(Tr. IV:47). M. Aba testified that she got on the line to vote, and was handed a
bal | ot by Board agent Beatrice Espinoza (Tr. I1V:50). M. Aba testified that when M.
Espi noza handed her the ballot she put her (M. Espinoza's) thunb next to the UFWs
eagle on the ballot and said "to vote here" (Tr. IV:51). M. Aba
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further testified that M. Espinoza did the sane thing to the two people in |ine ahead
of M. Aba (Tr. 1V:52).

O cross examnation Ms. Alba testified that M. Espinoza did not use the words
"UFW or "union" when Ms. Espinoza handed out the ballot and indicated, wth her thunb,
where to vote (Tr. 1VA57). M. Aba was al so asked whet her M. Espinoza indi cated
where to vote if the enpl oyee wanted to vote for the Enployer; she testified that M.
Espi noza only told her where to vote for the union.

"Q And when Ms. Espinoza gave this ballot to you, the first thing she told you
was that this is a secret ballot; is that correct?

A | don't recall her having told ne that.

~Ms. Espinoza also said to you that you were free to nake your own
choi ce; correct?

Ah Wen | got the papers [ballot] she didn't tell me anything regarding
that.

Q Wen Ms. Espinoza gave you the paper, she said that you could put your X in
elther this box, pointing to the box on the left, or that box, pointing to the
box on the right; is that correct?

A No, shedidn't tell us anything there. Al 'she was doing there was handi ng
us the papers.

Q DOd she hand you your paper individually, or did she hand you a paper
together with a group of people?

A There were others --
THE INTERPRETER  In the femnine gender, your Honor.

A --thereinline.

Q kay. You never heard Ms. Espinoza nention the words UFWor union, did
you?

A ... (Shedidn't tell us that over where we were lined up.
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Q And when you were lined up to vote, you never heard her nention the nane
of the conpany, that is the name Lucas, did you?

A Nothing. Just vote here, and that was all.

Q You didn't hear her say "\ote here" tw ce.

A N."  (Tr. I'V:56-57.)

M. Artemsa Mariano testified that she is an enpl oyee of the Enpl oyer, working in
the crew of Dol ores Mendoza, and she voted in the el ection at the Bowen Ranch site (Tr.
MI: 90-91). She testified that she went to the voting line wth M. Rosa Al ba, and
was in front of M. Alba onthe line (Tr. M1:92). M. Mriano testified that Board
agent Beatrice Espinoza handed her a ballot "and she told us you can sign right here,
she said" (Tr. M1:95). M. Mriano stated that M. Espinoza had her thunb touching
the UFWs eagl e when she said this (Tr. M1:95). M. Mriano further testified that
she heard Ms. Espinoza say and to the sane to Ms. Alba, who was standing right behind
Ms. Mariano in the line (Tr. M1:95-96)

Ms. Mariano was asked whether M. Espinoza said anything to her when she
handed out the ballot about where to vote for the Enpl oyer:

"Q Wen you arrived at the voting line, did you hear anyone expl ai ning the
voting procedure?

A Yes, Ms. Espinoza.
Q DOd M. Espinoza have anything in her hand?

A Yes, she had a piece of paper in her hand [the ballot]. . . . The paper had -
- she said, it was marked where to vote for Lucas, and for the union. . .

Espi noza said, it has where to vote, this is the place for Lucas, and this is for
the union.” (Tr. M1:92-93.)
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Ms. Mariano testified that after explaining where to vote for Lucas [the Enployer] and
where to vote for the union, M. Espinoza grasped the ballot with her thunb on or just

under the UFWs eagl e and added "you can vote here" (Tr. M1:105).

Ms. Sol edad Moreno testified that she is an enpl oyee of the Enployer, working in
Del ores Mendoza's crew she was the Enpl oyer's pernanent observer, along with M.
Joaquin Delgadillo, at the Bowen Ranch site (Tr. 1V:72-73; V. 27-28). She testified
that Board agent Beatrice Espi noza>2/ handed out the ballots to the enpl oyees at that
site, "explaining in groups to the persons that were lined up there with the ballots
what they ought to do" (Tr. 1V:74). M. Mreno testified that as Ms. Espi noza
expl ai ned to the enpl oyees about the voting, "I saw how she had the ballot in her hand
and how she woul d nake the X on the eagle" (Tr. 1V:108). M. Mreno further testified
that M. Espinoza did this to several groups of enployees (Tr. IV:109). M. Mreno
testified that she was approxi nately twenty feet away fromM. Espinoza when she saw
Ms. Espinoza indicating to enpl oyees to vote for the UFWs eagle; when Ms. Mreno then
wal ked up next to Ms. Espinoza, Ms. Espinoza stopped pointing to the eagle (Tr. 1V 110-
111).

Ms. Moreno further testified that a nman nmat ching Board agent Edward Perez'
description was al so handing out ballots at the Bowen Ranch site (Tr. IV 77,111-113).
It is undisputed that M. Perez was the other Board agent handing out ballots at the
Bowen Ranch site, and | find that M. Mreno' s testinony

22/ \k. Moreno knew M. Espi noza by the nane of Ms. Goto (Tr. IV:74).
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concerned M. Perez. M. Mreno testified that M. Perez:

"was standi ng |oassin out -- giving out the ballots, close to where | was, also,

2hd Uen yhen the- person a1 ved e voul dtel | L hem " You ai Teady know whers {0

vote. Rght? _ _

ke m%thg wzuTlrd W%7§)cross like that, give themthe ballot and make a cross
Ms. Moreno indicated that the cross was nade by M. Perez wth his finger, and was over
the box nmarked wth the UFWs eagle (Tr. IV:78). M. Mreno testified that M. Perez
did this several times (Tr. 1V:78). She also testified that she conplained to M.
Perez about it, and he said that he was not telling any voters howto vote (Tr. V:45).

I'n connection with Ms. Moreno' s testinony, there was conflicting testinony over
whether Ms. Moreno tried to wite down, at the time of the election, the alleged
msconduct she saw She testified that she tried to take notes on it, and that Board
agents stopped her. Board agents testified that there was a prohibition agai nst taking
notes, which Ms. Mreno attenpted to violate. | find it unnecessary, however, to nake
any findings inthis regard. | wll assume that Ms. Mreno attenpted to record the
all eged msconduct at the tinme, and | have already noted her testinony that she
conpl ai ned of the alleged msconduct to M. Perez. Her attenpt to record the all eged
msconduct at the tine does not affect ny finding, infra on the issue before ne of the
al | eged msconduct of Board agents Espinoza and Perez in telling enpl oyees to vote for
the UFW The Enployer did not allege inits (bjections to Conduct of the Hection that
the Board agents' refusal to allow M. Espinoza to take notes was itself an objection

to



the election, and this was not an issue set for hearing. Sncel find that
this "notes" issue does not affect ny finding on the issue before ne (alleged
m sconduct by agents Espinoza and Perez indicating to voters to vote for the
UAW, | nake no findings onit.

Board agent Beatrice Espinoza testified that she is a field examner for
the ALRB, and has been working as a field examner since My 1981 (Tr. X:73-
74). She initially began working for the ALRBin 1977 as a clerk and | egal
typist (Tr. X:73). M. Espinoza testified that she worked at the Bowen Ranch
site during the election. She testified that Board agent Ed Perez instructed
her to explain the ballot to the workers who were lined up to vote at that site
(Tr. X:77-78). She further testified that she held a sanple ballot for the
workers to see, holding the ballot in her hand wth her fingers at the edge of
the ballot (Tr. X:80-81). Then she explained the ballot to the workers:

"A_ Then | tell them 'This is a sanple ballot.' Then | tell them

"Please mark and [sic] "X' in the box of your choice. You have to nake

a nark inone or the other. Do not nake any other markings on this

ballot. Do hot wite your nane; do not wite your social security

nunber. If you do, it"ll be voided.’ (Demonstrating.)

That's basically it.

HEAR NG EXAMNER ~ Ckay, let the record show that when she said that,

she held the ballot in her left hand and wth her right hand pointed to

the two smal | boxes on either side of the two synbols on the page."

(Tr. X:81.)

Ms. Espinoza testified that she gave these instructions to groups of
five or ten voters at atime (Tr. X:82-83).

The sanpl e bal ot was introduced into evidence at the hearing

(ERX: 9).
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Ms. Socorro Perez testified that she is an enpl oyee of the Enployer, and that she
voted in the election at the Bowen Ranch site (Tr. M11:58). She testified that a
Board agent known to her as "Bea" (clearly a reference to M. Espinoza), explained the
bal ot to her and the workers wth her:

"A Shetook it like this and showed it to them and she said, 'These are the

bal lots you' re going to get, and right here, if you want the union, or if you

don't want a union, you' re just goi nP|to put an Xinthe little squares,' and for

themnot to wite anything on the ballot, just to put the cross, fold it, and put
it in the box.

MR HXERER [CQounsel for Regional Director]: Al right. The wtness, as she
began her answer, picked up and held the ballot by the two upper corners, one
hand on each corner. Then in her answer as she began to describe how Bea poi nted
here or here to vote for or against the union, she respectfully [sic:
respectively] and sequentially V\RQI nted to the two squares that appear in the
lower third of the ballot and which -- in which are found either the black eagl e
or the circle and the no.

HEARNGFHCER | believe that's correct...."
(Tr. MI1:67-68.)

Ms. Perez testified that she renained near her car afterwards and observed M.
Espinoza give simlar instructions in a simlar nanner to several groups of workers,
approxinately ten to fifteen workers per group (Tr. MI1:83-84).

Board agent Edward Perez testified that he is a field examner for the ALRB (Tr.
X 4). He began working for the AARBin 1975, Hs position was a field examner from
1975 through 1978. 1In 1978 he was appoi nted regional director for the Fresno region,
and in 1980 he voluntarily requested to swtch back to a field examner position (Tr.
X4). Hetestified that he had been involved as a Board agent in nore than fifty
el ections since 1975 (Tr. X 9).
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M. Perez testified that he worked during the Enpl oyer's election at the Bowen
Ranch site (Tr. X 4-6). He testified-that his job was to hand out the ballots to the
workers as they lined up, and to explain howto vote (Tr. X 16-17). In this regard, he

testified:

"WTNESS: ... And as peopl e woul d cone over here, they started wal king and I
woul d meet them and | would -- | would say in Spanish -- | said, 'Doyou
understand how to vote? and | would get a ballot out, and | said, 'Thisis a
sanpl e of the ballot. You vote by narking an Xin the little square of your
preference.... Do not sign the ballot. Do not make any other marks onit,'
and | said, ‘Do you understand? 'Yes,' give themthe ballot, they woul d wal k
inthere [and vote].

MR CAMACGHO [ Gounsel for Petitioner]: Ckay, and he held the ballot wth his
right hand [while testifying] as he indicated wth his |eft forefinger as to
the square -- two different boxes that the voter had a preference to choice
[sic]." (Tr. X17-18.)

M. Perez further testified that on sone occasi ons workers woul d ask for further
clarification, and he repeated the instructions. n one occasion, "The voter asked ne
sonething about, 'Is this where | vote for the union? okay, and he pointed at this,
and | said, 'That is alittle box for the union, and thisis a little box for no
union,’ okay?" (Tr. X 46). M. Perez said that incidents |ike this have arisen at
various el ections, and that the Board agents have a practice to deal wth instances
where voters ask howto vote for one side:

"A ... Thisis an area that is, you know very -- what shall | say -- is

very delicate, so to speak, interns of our role as neutral; that even when

we are specifically asked a question, 'Is this the box for the union? we, as

a practice, say -- answer, and then point to the other box, so there can be

no msconception, whatsoever, that we're pointing at -- or favoring any one
particul ar party; and that happened once at the Lucas election.” (Tr. X 47.)



M. Perez testified that at no tine during the election did he verbally
or physically, wth hands or gestures, indicate to voters that they should vote
for the UPW(Tr. X 48). M. Perez testified that intelling voters that they
could nake an X in the box of their preference, "I woul d point to both boxes"
(Tr. X54). Hetestified that he was "certain" that he did so, "Because | have
personal |y instructed Board agents, when they are conducting el ections -- when
| was a regional director -- that that is an area that is very, very delicate,
and |'ve told them 'If you point to one box, point to the other box, so
there's no differentiation between the two'" (Tr. X 54).

Board agent Rcardo Qnelas testified that he was generally in charge of
conducting at the election at the Enployer's premses (Tr. X:131), and that
he saw both M. Perez and Ms. Espinoza tell workers at the Bowen Ranch site
howto use the ballot. He testified that M. Perez "gave instructions -- he
told people that on the ballot, there were two choices, and they were to nark
an'X inthe ballot of their choice, and it was inportant not to sign the
ballot or put any other marks onit...." (Tr. X:129). He testified that M.
Perez "was telling the voters ... [that they] were to go into the voting
booths, mark the nark in the square of their choice, and after voting to hold
it and drop it up in the ballot box" (Tr. X:130).

In addition to the above w tnesses, the Regional Director: called two
enpl oyees, M. Jose Wibe (Tr. X1:117-137; X11:
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99-108), and M. Afredo Valencia (Tr. X 1:97-116; X11:90-98). Both these enpl oyees
testified to the effect that after the election they were called in to the Enpl oyer's
of fice and asked to sign declarations by attorneys for the Enpl oyer; that they told the
attorneys that no one at the election had indicated to themto vote for the UFW and
that they signed the declarations wthout know ng what was in them The declarations
were introduced into evidence, ROX 6,7, and they contai n supposed al | egations by the
two workers that Board agents indicated to themto vote for the UFWby pointing to the
eagle. The Petitioner argues that | shoul d make findings of attenpted falsified
testinony agai nst the Enployer in this regard, and use the two workers' testinony in
connection with ny determnation on the all eged m sconduct of Board agents Espinoza and
Perez. Enployer's attorney Paul Coady testified that the declarations validly
reflected what the two enpl oyees told the attorneys at the tine. | find that it is
unnecessary to ny determnation of the issue of the alleged msconduct of Board agents
Espi noza and Perez to consider this testimony of M. Uibe and M. Val encia, and
accordingly | make no findings as toit.

I'n considering the testimony on the al |l eged msconduct of the Board agents, |
find that nost of the testimony is conpatible. nly one wtness, M. A ba,
testified that a Board agent (M. Espinoza) indicated solely to vote for the ULFW
and sai d nothing about where to vote for the Enployer. | do not find M. Aba' s
testinony on this point at all credible. It was flatly contradicted by every ot her

W tness, including
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those for the Enployer and including the testinony of M. Mariano who was standi ng
right next to M. Al ba when the ballots were handed out. Rather, | believe the
evidence is virtually undisputed that in explaining howto vote, both M. Espinoza and
M. Perez indicated to the enpl oyees verbally and with their fingers where to put their
"X if they wanted to vote for the UFWor if they wanted to vote for the Enpl oyer
Thus, the only disputed i ssue is whether the agents, by subtly indicating wth their
fingers, additional |y suggested to the enpl oyees that they really shoul d vote for the
UFW

O this latter point, | find that the testimony is nost credible that the agents
did not indicate any preference to the workers. M. Perez is an extrenely experienced
Board agent, and he testified credibly that the agents are specifically instructed to
point to both parts of the ballot precisely to avoid the possibility alleged by the
Enpl oyer here. Further, | find that M. Mreno and Ms. Mariano's testinony is not
fully inconflict wth that of the agents and the other w tnesses who agreed with the
agents. | believe that it is acredible interpretation that M. Mreno, inexperienced
in elections, inmmedi ately reacted when she sawthe agents point to the UFWeagl e
w thout fully understanding the context in which the finger indication was bei ng nade.

Querall, | credit the testinony of the wtnesses which indicates that the
Board agents pointed to both squares on the ballot, and did not indicate by subtle

words or gestures a preference for the UPW | find that the testinony to the
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contrary, except for that of Ms. Alba which | do not credit on this
point, is based on a msinterpretation of what the Board agents were
doing in pointing to both parts of the ballot.

Accordingly, for the reasons just stated, | find that Board agents
Beatrice Espinoza and Edward Perez, as part of their duties at the el ection,
handed out ballots to the enpl oyees at the Bowen Ranch site and expl ained to
t he enpl oyees how to use the ballots. | further find that in giving this
expl anation to the enpl oyees, the Board agents indicated to the enpl oyees by
words and gestures where to vote if the enpl oyees wanted to vote for the UFW
and where to vote if the enpl oyees wanted to vote for the Enpl oyer. |
further find that Board agents Beatrice Espinoza and Edward Perez did not,
by word or gesture, indicate to any enpl oyees that they should vote for the
UFW or that the Board agents had a preference that the enpl oyees vote for
the UFW

(3) The Alleqhd M sconduct of the Board Agents in Permtting UFW
Hectioneering at the Polling Stes.

There are two issues which the Enpl oyer has alleged in this
connection. Frst, it is alleged that nany workers wore UFWbuttons and
had UFWhbunper stickers on their cars at the polling sites; and that
sone workers passed out pro-UFWleaflets prior to the opening of the
polI's. Second, it is alleged that the Board agents permtted enpl oyees
to criticize the Enployer at the Ducor polling site.
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(a) Permtting UFWBUttons, Bunper Stickers, and Leaflets at the Polling
Stes.

| nake the follow ng findings of fact concerning the presence of UFW
buttons, bunper stickers, and leaflets at the polling sites:

-- A nunber of enployees wore UFWhuttons when they voted at the site. The exact
nunber of workers wth buttons was not approximated. Board agent Edward Perez
testified that "a lot" of workers wore UFWbuttons (Tr. X 24). Board agent Hsa Levya
testified that "every once in a while" small groups of workers cane to the voting |ines
wearing UFWbuttons (Tr. X 11:76) .

-- There is no evidence | credit that any Board agent wore qubuttons.E/

-- | donot find credible the testimony of two wtnesses that a wonman tenporary
observer stood behind the eligibility table at the Bowen Ranch site during the entire
voting, wearing a hat wth a large nunber of UFWbuttons all over it (Tr. IV: 68-70 (S
Moreno); Tr. V:102-105 (J. Delgadillo)). | note that two other persons present
testified that no such woman/ hat was present (Tr. X 55 (E Perez); Tr. M11:84-85 (S
Perez)).%/ | further note that one of the Enpl oyer observers who testified to the

wonman' s presence failed to nention this

23/ | have earlier found that Board agent N cholas Reyes did not wear a UFWbutton.

24 Athird person al so testified that no such wonan was present, but | find that
testinony weak because the wtness did not notice anyone wearing buttons (Tr. X ;85 (B.
Espi noza) .
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singular individual to the Enpl oyer's attorneys when they questioned the w tness
about the election shortly after the election (Tr. X 1:38 (P. Coady)).
- No pernanent observer wore UFWbuttons at the polling sites.

-- A nunber of enployees' cars parked in the polling area had UFWhbunper
stickers on them The exact nunber is not clear. The highest estinmate is 50-75
cars wth bunper stickers at the Bowen Ranch site (Tr. M1:23-29 (P. (oady)). Most
w tnesses did not give any specific nunber. | find fromthe logistics of the nunber
of people voting and fromthe observation period in question, that the estinate of
50-75 cars is probably high, and that the actual nunber of cars wth bunper stickers
was sonewhat snaller than that. The cars were parked along D etz road,
approximately 100 feet fromthe voting tabl es.

-- Sone enpl oyees passed out UFWIleaflets at the Bowen Ranch polling site
prior to the beginning of the voting. Sone enpl oyees had UFWleaflets in their
hands at the polling sites. There was no evidence that any workers were forced to
take leaflets, or that there was any disruption to the voting process due to the
presence of the |eaflets.

-- There was testinony by Enpl oyer observer Joaquin Del gadillo that UFW
representative Ben Maddock passed out |eaflets at the Bowen Ranch polling sites (Tr.
V:9497). It is undisputed that M. Maddock is a UFWrepresentative, working for the
UFWin organi zing the Enpl oyer's enpl oyees. M.
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Delgadil 1o testified that M. Muddock had his car trunk open, and that workers were
taking out many leaflets and buttons fromthe trunk (Tr. V:94-97). | do not credit
this testinmony of M. Delgadillo. M. Mddock testified that he did not have his
car trunk open, and that in fact the trunk was not able to be open because it was
broken (Tr. X11:42). M. Delgadillo was interviewed by the Enployer's attorney for
eight hours the day after the election (Tr. X1:47). M. Delgadillo had been given
instructions by the Enpl oyer's attorney prior to the election to be alert for any
UFWrepresentatives passing out |eaflets at the polling sites (Tr. XiI: 58). Yet in
the eight-hour interview M. Delgadillo did not nention this alleged incident in
whi ch M. Mddock was handing out a trunkful of UFWIleaflets at the Bowen Ranch site
(Tr. X1:39). The alleged incident was not nentioned in the Enpl oyer's (hjections
to the Hection.

-- Enpl oyer observer Joaquin Delgadillo testified that UFWorgani zer Juan
Cervantes was present at the Bowen Ranch polling site, wth a UFWsign propped up
against his car (Tr. V. 82-85). | have already found that Board agent N chol as
Reyes ordered M. Cervantes to take down this sign, and M. Cervantes did so (See
Section IV(B)(1)(b) of this Decision, supra.)

-- Enpl oyer observer Joaquin Delgadillo testified that a man naned Emlio Perez
was passing out |eaflets at the Bowen Ranch site prior to the opening of the polls (Tr.
\:86-88). M. Delgadillo testified that M. Perez was an enpl oyee of
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the Enpl oyer (Tr. V:87). M. Delgadillo also testified that M. Perez told hima few
weeks before the election, while they were having drinks in a bar, that M. Perez was
an organi zer for the UFW(Tr. V:87). However, there is no evidence besides M.
Delgadil10's testimony that, M. Perez actually worked as a UFWorgani zer. The
evidence in this case shows that he was not a representative of the UFWat the pre-
el ection conference. M. Ben Maddock, the UPWs Delano Feld office director (Tr.
[1:128) testified that the UAWs Del ano office has only one organi zer besides hinself,
M. Juan Cervantes (Tr. I1:131). M. Mddock testified that Emlio Perez was not one
of the enpl oyees at the Enpl oyer's ranch who he, M. Maddock, enlisted to hel p organi ze
the workers (Tr. I1:137). There is no evidence that M. Perez actual |y worked as a UFW
representative in any capacity during the pre-election or election period. The sole
evidence that M. Perez was a UFWrepresentative was his all eged statenent to that
effect nade at a bar several weeks before the election. M. Perez was not called as a
wtness at the hearing. Accordingly, | find that if M. Perez did pass out |eaflets at
the Bowen Ranch site prior to the opening of the polls, he did so as an enpl oyee and
not as a representative of the UFW

-- For the reasons stated in the three preceding paragraphs, | find that no UFW
representative distributed leaflets at the polling sites. nhe UFWrepresentative had a

sign at the polling site, and that sign was removed by orders of Board agents.
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5 (b) Permtting Enpl oyees to Conplain About the Enpl oyer at the Ducor
te.

The Enpl oyer called one wtness on this issue, Enployer observer Joaquin
Delgadillo. M. Delgadillo testified that he was at the Ducor site, working as the
Enpl oyer' s observer along with M. Sol edad Moreno (Tr. M:1). M. Delgadillo testified
that he saw at the Ducor site two enpl oyees who had voted earlier in the day at the
Bowen Ranch site, M. Jose Ronero, and a nan whom M. Del gadillo knew by the nane of
Valdez (Tr. M1:35-36). M. Delgadillo testified that the two nmen approached the
chal | enge table and asked to talk to the ALRB agents, because they said they wanted to
nmake a conpl ai nt concerning the Enpl oyer not paying themfor the time |ost while voting
(Tr. M:37). This occurred while approxinately 20 voters were gathered at the Ducor
site, right next to where the nen nade their conplaint (Tr. M:38). M. Delgadillo
further testified that the two workers tal ked with Board agent R cardo Qnelas, who was
in charge; and that they were talking "strong -- their voice could be heard high" (Tr.
M: 39-41). M. Delgadillo testified that M. Qnelas told the two workers to "Expl ain
tome [M. Qnelas] howit occurred,” and that the two repeated that the Enpl oyer did
not want to pay themfor the tine they had lost at the election (Tr. M: 41-42). M.
Delgadillo further testified that at this point Board agent Bea Espi noza canme over to
M. Qnelas and told himthat it was bad for the workers to be talking in front of the
peopl e waiting around to vote; that M. Qnelas agreed and tol d Ms. Espinoza to take

themto another area; and that M.
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Espinoza took the two workers to another area, where they had parked the car (Tr.
M:42-43). After the two workers went with M. Espinoza they stopped talking in a
loud voice (Tr. M:109). M. Delgadillo testified that Board agents John More, H sa
Levya, and Raquel Leon were also in the area near the two workers at the tine they
made their conplaint (Tr. M:33,39,41). The incident lasted approxinately 10-15
mnutes (Tr. M:39).

M. Delgadillo testified that the two workers tal ked wth the voters in the line
(Tr. M:40). He also testified that apparently the two workers were joined by sone of
the voters when they went to talk to the Board agents about their conplaint, although
M. Delgadillo's testinony on this point was not entirely clear:

"Q Al right. Nowthis groug [of voters] fromthe Cardenas crew that was down
here ... by the car -- were they still there at the tine?

A No. Woon seeing them they went over there.

Q Now upon -- you say, 'Ubon seeing them they went.’ You're going to have to
be nore specific about what you nean by themand they.

A These peopl e sawthe two that arrived, and being that they are fromthe same
crew they said, 'Let's go ask themwhat happened to them'

Q And then what -- what did you observe at that tine?
A Then they went and nade the bunch a little bit bigger.

Q VWell, was it just the two girdlers [workers] and M. Qnel as standing there?
A No, all the people that were standing, also.
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Q A the people that were standing. Wat do you nean?

A Al the people that were waiting to vote, and all the people that had
already voted." (Tr. M:38-39,41.)

M. Delgadillo did not specify how nmany of the peopl e had al ready voted and
how nany were waiting to vote.

M. Rcardo Qnelas, Board agent in charge, testified that he coul d not
recal | the specifics of the incident, and that several tines during the election,
at various sites, he had been asked to deal with sone enpl oyee probl ens:

"A | renmenber once at the Ducor site, the second site, havi ng ny attention

called fromthe el ection table. Anost simltaneously, | heard -- it mght

have from[sic] the Board -- it was either Hsa LLevya or Raquel LLeon?,
and right around the sane tine, it seens to ne that Sol edad, for the _

Enpl oyer, they called ny attention to sone -- sone incident, or -- sonething

that was happeni ng about maybe 20, 25 feet to ny west. And at that tine, |

recal | that Sol edad [Mreno] said sonething like, 'Véll, those people

shoul dn't be down there.” And alnost simltaneously, | heard fromthe Board

agent." (Tr. X:150.)

Board agent Beatrice Espinoza testified that two workers cane to the Ducor
site, and that they were to the side of the line of voters, not next to them(Tr.
X:87). She testified that they said they had a problemto do wth wages (Tr.
X:88), She told the two workers to nove further back, and then talked with M.
Qnel as; he was busy, so she went to Board agent Manuel Ml goza at the chal | enge
tabl e and asked himto talk wth the two workers (Tr. X :88). M. Espinoza
testified further that M. Ml goza noved the two workers further back and spoke to
them(Tr. X:88). M. Espinoza testified that she did not see any commotion
caused by these two workers, that she "didn't hear any yelling," and that the two

wor ker s
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did not talk to the voters in the line (Tr. X:88-89).

Board agent Manuel Mel goza testified that he is an attorney with the ALRB. He
began working for the Board in 1977 as a graduate | egal assistant, and has been a Board
attorney since 1980 (Tr. X :105-106). He worked at the Ducor site during the el ection,
assigned to take chal l enges at the challenge table (Tr. X :106).

M. Melgoza testified that the challenge table was lined up next to the
eligibility table, a fewfeet anay fromit (Tr. X:106-107). He testified that Board
agent Bea Espinoza came to himat the challenge table and told himthere were sone
wor kers who "had cone and that they had sone sort of problemthat was happening to them
at thetine intheir crew because it was sonething connected with the election. And
she sai d sonething about the fact that she wasn't satisfied that Rcardo [Qnelas] was
attending to themand asked ne if | would go and see what the probl emwas and take care
of the problent (Tr. X:108). M. Melgoza testified that "the workers [who had cone
wth the problenj were about -- | would say about 20 -- about sone 20 to 22 yards away
fromwhere the challenge table was. And that is, they were to the west of the
chal l enge tabl e behind the line of the voters" (Tr. X :108).

M. Melgoza further testified that he went to the workers and told themto nove
further back fromthe voters; that they noved back about ten nore feet; that he asked
themwhat the problemwas and they seened a "little bit confused about what the probl em
was"; and that eventual |y he understood that the
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probl emwas the Enpl oyer was not paying the crew for tine mssed during the voting (Tr.
X:109). M. Mlgoza testified that he recalled that there were three workers making
this conplaint (Tr. X:109).

M. Melgoza further testified that he told the workers to wait, and he went to
talk wth Board attorney John More. M. More told himthat the workers should file a
conplaint wth the ALRB (Tr. X:110). M. Ml goza testified that he returned to the
workers and told themthat they could file a conplaint in the ALRB office, and that
they left (Tr. X: 110).

M. Ml goza was asked whet her there was any interchange between the workers and
the voters in the |ine:

"Q Fomthe tine you first noticed the workers when Bea [ Espi noza] pointed them
out to you, did you observe the workers talk to any of the voters in the |ine?

A N
Q DO dyou see any of the voters rush up to where they were?
A [Nb response. ]
Q Totrytotak to then?
A N
... Od-- fromthe tine you noticed the workers to the tine you tal ked to
them did any of the voters do any kind of yelling or shouting inrelation to
what you were doing wth the workers?

A VeI, | don't knowif they were -- | didn't hear any of themdoing any
yelling or screamng, or anything." (Tr. X:111.)

M. Melgoza testified that he did not see the initial conversation between M.
Espi noza and the workers (Tr. X :115-116).
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Fromthe above testinony, it is clear that two or three workers cane to
the Ducor site and conpl ained that they were not being paid by the Enpl oyer
for the time they mssed during the voting. The only disputed issue is
whet her this conplaint was nade in the presence of the voters on the |ine.

M. Delgadillo testified that the workers initially made their conplaint to
the voters inthe line, that they repeated their conplaint to M. Qnelas in a
loud voice right next to the voters, and that a nunber of voters acconpani ed
themwhen they went to talk wth M. Espinoza about their conplaint. M.

Espi noza testified that when she saw the workers they were not near the
voters, and that they did not talk to the voters. M. Mlgoza testified that
fromthe time M. Espinoza pointed out the workers, they were away fromthe
voters and did not talk to them

| found M. Melgoza' s testinony to be very credible. However, M.

Mel goza' s testinony only covers the end of the incident, and does not
contradict M. Delgadillo s account that the workers talked with the voters
when they arrived. The sane mght be said for M. Espinoza's testinony, in
that she does not account for the tine when the voters initially arrived.
However, there is one najor dispute between the testinmony of M. Delgadillo
and Ms. Espinoza. M. Espinoza testified that she spoke only to the workers
(fol l ow ng which she went to M. Ml goza to have himhandl e the conplaint) M.
Delgadillo's testinony clearly places Ms. Espinoza wth M. Qnelas at the

time M. Qnelas was allegedly tal king wth
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the V\orkers,é/ and he testified that at the tine M. Qnelas was talking with the
workers, "all the people [were there] that were standing, . . . Al the peopl e that
were waiting to vote, and all the people that had al ready voted" (Tr. M:41). Thus,
according to M. Delgadillo there nust have been a very large group of over twenty
peopl e present when Ms. Espinoza tal ked with the workers, while M. Espinoza testified
that the workers were alone at the tine.

| donot find M. Delgadillo' s account on this natter to be very accurate. |
have quoted in text several passages of his testinony which indicates that his recall
of the issue was not entirely specific as to which group of voters was standing in
whi ch places at the tine the workers were talking to the agents. | find Ms. Espinoza s
account of this interchange to be nore credible. Were her testinmony overlaps wth
that of M. Mlboza's, M. Mlgoza s testinmony supports that of M. Espinoza; | found
M. Melgoza' s testinony to be the nost precise on this issue, and his agreement wth
Ms. Espinoza on the sequence of events |ends credence to her testinony on this issue.
Further, although M. Delgadillo testified that the whol e group of voters was present
during the conplaint, no voters were called to testify that they overheard the
conpl ai nt .

Accordingly, for the reasons just stated, | find that a group of two or three
wor kers cane to the Ducor election site and conplained to the Board agents at that site

that they were

25 M, Delgadillo testified that M. Espinoza cane over and told M. Qnelas to nove

the workers away fromthe voters, see text supra.



not being paid by the Enpl oyer for tine lost during the voting. The group of workers
made their conplaint to Board agent Beatrice Espinoza, and then to Board agent Manuel
Mel goza. | further find that the workers nade their conplaint to the Board agents at a
di stance of several yards away fromthe line of voters, that the workers did not
conplain to the voters, and that no voters were present wth the workers when they nade
their conplaint to the Board agents. | find that it is a possibility that sone voters
nmay have overheard the workers making their conplaint to the agents, but that this

possibility was not substantiated by testinony fromany voters.

(4) The Alleged | nproper Renoval of the Enpl oyer's Sgns by Board Agents.

(a) Posting and Renoval of the Enpl oyer's S gns.

The facts concerning the posting and renoval of the Enployer's signs are
not disputed. A supervisor of the Enployer instructed a crew foreman to have signs
nmade on May 29, 1981. The signs generally read: "Vote No Lhion"; "Vote Lucas Ranch
Shop: No Lhion"; and "Vote: George A Lucas & Sons: No Lhion." The signs were from
about one and a half feet square to two-by-five feet. Sonme were cardboard and sonme
were plywood. They were lettered in bright orange, red, and gold lettering, wth sone
streaners attached to them Sanples of the signs were introduced i nto evidence
(ERX 2A/B, RDX 10). The signs were constructed by enpl oyees of the Enpl oyer during

wor ki ng hours, under the direction of a crew forenan; the
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enpl oyees were pai d for the work.

Approxi nately fifty such signs were constructed on My 29th, and were
posted in and around the various voting sites the next three days. Sone signs
were posted on utility poles along Dietz road, at the Bowen Ranch site. Qher
signs were posted on the Enpl oyer's fences al ong the Enpl oyer's property. Sone
signs were posted inside the Enpl oyer's shop area. The signs were visible from
the voting sites, And were within the half-mle quarantine areas established as
boundary lines for the polling sites.

During the day on June 1, 1981 there were sonme conversations between the
Board agents and the Enpl oyer's attorney. The substance of those conversations
isindispute, and is discussed in the next section of this Decision, infra.

O the evening of June 1st, the night before the el ection, the Board agents
noticed that the signs were still posted in the quarantine areas. The agents
attenpted to contact the Enpl oyer at its office, but the office was cl osed.

The agents then tried to call the Enployer's attorney, but were unable to reach
him The agents then began to renove the signs. The evening of June 1st, they
renoved all the signs except those wthin the Enployer's | ocked shop area. The
signs they renoved were those posted on the utility poles on the roads by the
polling sites, and on the Enpl oyer's fences next to the polling sites. The
signs were taken to the Board' s office.

Wien the agents were renoving the signs the evening of June 1st, a night-

crew forenan of the Enployer told the agents
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that they were not allowed to remove the signs, and that he had instructions
froma supervisor of the Enployer to prevent the signs frombeing renoved.
The Board agents told himthat they were fromthe ALRB and that there was an
agreenent that the signs were to be renoved. The agents continued to renove
the signs. The crewforenan called the county sheriff's office, and the
sheriff arrived on the scene. The sheriff took an incident report about the
matter. The Board agents continued to the other sites, and renoved all the
signs (except those inside the | ocked shop area).

During the renmoval of the signs at the Bowen Ranch site the evening of
June 1st, the Board agents' activities were wtnessed by the crew forenman who
called the sheriff, and by one worker in the night crew (the night crew
consi sted of approximately six enpl oyees). During the removal of the signs
at the Slva Labor Canp site, the Board agents' activities were wtnessed by
two enpl oyees who were driving a tractor. The enpl oyees told the Board
agents that they had instructions that the signs were not to be removed. The
Board agents told the enpl oyees that they were fromthe ALRB and that the
signs were supposed to be renoved. The Board agents then renoved the signs.

O the norning of June 2, 1981, the day of the election, Board agents
arrived at the Bowen Ranch site at approxinmately 5:30 am A that tine,
Board attorney Raguel Leon spoke wth Enpl oyer attorney Paul Coady,
concerning the signs in the Enpl oyer's shop area. M. Leon stated that the
signs were
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withinthe half-mle quarantine area, and asked M. Coady if he intended to
remove them M. (oady stated that the signs were on private property, and
the Enpl oyer had the right to keep them He stated that he woul d consi der
whether or not to renove them At this point, M. Leon and other Board
agents went inside the shop area, which was open, and told the crew of

enpl oyees inside the shop area that the signs had to be renoved because
there was an agreenent wth the Enployer to renove signs in the polling
site quarantine areas. The Board agents then took down the signs. The
Board agents' activity at the shop area was w tnessed by approxi nately

twel ve enpl oyees in the shop area.

(b) The Pre-Hection CGonference and G her Al eged Agreenents
Goncerning the S gns.

A pre-el ection conference was convened on My 30, 1981 by

Board agent Rcardo Onelas. Present at the conference for the Board were
M. Qnelas, Board attorney Lawence A derete, Board attorney Raquel Leon,
and graduate legal assistant N cholas Reyes. Present for the UFWwere
Delano Field Gfice Drector Ben Maddock, and UFWorgani zers Ken Schroeder
and Juan Cervantes. Present for the Enpl oyer were attorney Paul Goady,
of fi ce manager John Teguchi, and supervisor Rolando Deranos. Approximately
fifteen enpl oyees were al so present, and Board agent Beatrice Espi noza
attended the conference and interpreted for the enpl oyees.

There is no dispute that at the pre-election conference it was agreed

that there would be a half-mle quarantine area

-74-



around each polling site. The testinony is in dispute whether an agreenent was al so
reached that there woul d be no signs wthin the quarantine areas.

A nunber of matters were discussed at the conference. A one point M. Qnelas
suggest ed i nposi ng a 24-hour ban on all canpaigning prior to the election. This idea,
however, was rejected by both the Enpl oyer's representatives and the UFWs
representatives. (See, e.g., Tr. M1:13 (P. Qoady); Tr. XII: 36 (B Haddock)).

Al four Board agents and M. Maddock testified that fol |l ow ng the discussion of
a ban on canpai gning, a di scussion was had concerning the presence of signs in the
quarantine areas. Al testified that agreement was reached that no signs woul d be
allowed in the quarantine areas.

M. Ben Maddock testified that he raised the issue of signs present in the
quar antine area because he was very concerned that there be no signs allowed, due to
experiences in prior elections. He testified that M. Goady agreed that there woul d be
no signs:

"A ... wedidtalk about the signs in the area -- of the quarantine area, and
rai sed the question that | did not want the signs in that area, because | had
went through an election at the Vincent B. Zani novi ch Ranch where there was big
signs inthe voting area.... | guess | get [sic: got] alittleirate -- and a
little yelling. | was -- well | was upset at the idea that those signs mght be
inthe area, and then it got to the point of where -- where after there was sone
discussion onit, M. Goady said there wouldn't be no signs in the area." (Tr.
X11:36-37.)

Board agent Rcardo Qnelas testified that "at the preel ection conference, we had

the parties, nyself, Coady and



Maddock, we had a conversation regarding signs. And it was during or -- it
was during this conversation that Paul Coady agreed that there would be no
signs up" (Tr. X:141). M. Qnelas testified that M. Goady specifically
represented to M. Qnelas at the conference that there would be no signs in
the quarantine area (Tr. X:161-162, 166).

Board attorney Lawence A derete testified that M. Coady "said [at the
conference] that there woul d be no signs in the quarantine area” (Tr. |:151).

Board agent N chol as Reyes testified that:

"A [M. Qoady] had agreed to the -- to have no signs at the
quarantine areas.

Q \Ves there anything el se said?

A | think the final outcone, at that point, was that there was an
agreenent to have no signs in the quarantine areas.

Q D d Mddock say anyt hi ng?

A Vell, I think M. Onelas was still trying to get the input, and he

had the input on the 24-hour no canpai gning. The parties coul dn't

agree, and he was trying to get the parties to agree on sonet hi ng.

ﬂ p:’ill()Iij they agreed on just no signs in the quarantine area.” (Tr.

Board attorney Raquel Leon testified that "I didn't understand there to
be an agreenent, a specific agreenent as to no canpai gning wthin twenty-four
hours of the -- in the quarantine area, but as to the signs, ny understandi ng
was that there would be none" (Tr. 11:10). She testified that M. (oady said

there woul d be no signs in the quarantine area (Tr. 11:10,83).

-76-



The Enployer called M. Coady to testify on this issue. He testified
as follows concerning the pre-el ection conference:

"Q During the discussion of the canpaigning, and the 24-hour period
over the VBZ [Mincent B. Zani novich Ranch] el ection, was there any
conversation regardi ng canpai gn si gns?

A N

Q Dd you ever agree on behal f of the conpany not to canpaign
during the 24-hour period?

A No, | did not agree.

Q Dd you ever agree on behal f of the conpany not to post
canpai gn signs during the 24-hour period?

A N, | didnot agree.” (Tr. M1:14.)

The Enpl oyer al so called Board attorney John More, to indicate that
the prior statenents the Board agents nmade to hi mshow that there was no
agreenent concerning signs. Hs testinony, however, indicates that there
was such an agreenent at the pre-el ection conference, but that there was
sone confusi on over the tine-period invol ved:

"A ... Raguel Leon says there was no agreenent on canpai gning.
However, | believe she said that there was an agreenent on the signs,
whi ch seens to corroborate M. Qnelas’ version of what occurred. |
have been nost satisfied with the idea of no signs in the quarantine
area by M. -- sone of M. Coady's statenents to ne. However, the
tine period —I've heard different versions about the tine period. It
seens that at the pre-election conference it wasn't specified and so
peopl e wal ked away fromthe pre-el ection conference uncertain as to
the specificity of the tine elenent on the no signs in the quarantine
area. s it 24 hours before? s it election day, or was it iUSt'
when the voters were there, at the voting, and |'ve [sic] peoR e give
different ideas about that, but | -- ny best guess is since the
framework of the conversations occurred furing a discussion of the 24-
hour no canpaigning limt and the signs cane as an of fshoot of that,
that they were operating on a 24-hour assunption. A least, that's
what M. Qnelas -- M. Reyes wal ked away fromthose di scussions w th,
soit isnt
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this is just generally what |'ve been able to learn in trying to figure out
what al | these conversations have been about." (Tr. 1:57-58.)

In addition to the testimony concerning the pre-el ection conference, there was
testinony concerning statements al l egedly nade by M. Goady to Board agents in phone
calls on June 1st, the day before the el ection.

Board attorney Lawence Alderete testified that on June 1st he went to the
Enpl oyer' s premses, and noticed that there were nunerous Enpl oyer signs posted wthin
the quarantine areas (Tr. 1:155). He testified that he was concerned about the signs
since their presence wthin 24 hours of the el ection went against the discussions they
had had wth M. Coady at the pre-el ection conference (Tr. 1:155). M. Aderete testi-
fied:

"A ... | called M. Ooady at the Conpany office and | told himthat the
signs were out, were still up, and I was concerned about this.

Q DOd M. Goady respond in any way?

A Yes. M. (oady responded with a -- | can't -- | don't renenber word for word
and | can't quote him but he said sonething to the effect that it was private
property and we probably didn't have the authority to -- to force himto take
down the signs and that he was going to object and then he stopped and chuckl ed
and said, 'I'mjust kidding, the signs will cone down.’

Q r,l;ll right. Dd you respond in any way to what M. (oady had just said to
you’

A Yes. | responded in relief. | said, 'Vell, you shocked ne, Paul. Your
position that you just stated, | hope you wouldn't take it,' and he said 'Np,
| was just kidding. 1'mgoing to take the signs down.” | said, "Fne.' |
said, 'But those signs need to cone down right away.'
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Q \Vés there any further commnication in that phone call about the signs?

A No." (Tr. |:155-156.)

M. Aderete further testified that he told M. Qnelas about the call, and
that M. Qnelas said that he would also try to contact M. Coady about the signs
(Tr. 1:156).

Board agent R cardo Qnelas testified that at about 4:00 p.m on June 1st
he placed a call to M. Coady. He testified:

"Q And the reasons for your call?

A | called M. Coady because while | had been doi ng worker notification, | had

noticed that there were sone signs up in the quarantine zone, and | renenbered

two locations that | recall. And so when | returned, one of the things | wanted
to do was to call Paul [Cbad?g] ri ght anay. And also when | did return, Law ence
|;Al derete] had told ne that he had call ed Coady and taken care of the observers

or me. And he al so nentioned that he had had a conversation with Paul .

\(lgh Now, you said that you noticed signs in two of the quarantine areas.
at areas was that?

A (ne was the Ducor area. Sone nen were just putting signs up. And | believe
the other one was the first site, the Earlinart area [Bowen Ranch site].

Q Once you placed the call to M. Coady, who tal ked first?
A | think | did.
Q And what did you say?

A | told Paul that | had just returned fromdoi ng worker notification; that I
had seen several signs up in the quarantine areas, and that | wanted to know when
Ejhe signs were going to be conng down. | asked when the signs woul d be comng
own.

Q And did he respond?

A| Yeah, he did. He told ne that the signs would be comng down before the
el ection.
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Q DO d you say anything el se?

A | repeated the question. | asked him "Wen wll the signs be comng down?
And his response was the sane; that they woul d be comng down before the

el ection,

Q DOd you say anything el se?

A Then | pressed himfor atine. | said, 'VeélI, howabout right now' or 'Hw
about sone tine |ater today. ‘Because | wanted a specific tine. And his
response was: ' They' |l be comng down before the el ection.'

Q Anything el se you said to hin?

A | think that was the content of our conversation."
(Tr. X:122-123.)

M. Qoady testified that he had phone conversations with M. Alderete and M.

Qnelas on June 1st. He testified concerning the call fromM. Aderete that the

subj ect of signs was never nentioned:

n

And what topics were discussed then?
The first topic was the list of union observers.
Od M. Aderete provide that to you?

> O > O

Yes, he did. Secondly, he told ne that he had sonme infornation that one of
the crews was going -- had been fired and woul d not be working on the fol  ow ng
day, and he naned the crew boss in charge of the crew

Q Wis there sonme continuing di scussion about that issue, then?

A There was. | told himthat was the very first | heard of it, that as of late
Saturday, we intended to have that crewwork on Tuesday, election day, and that
this was a surprise to ne, and that | would ook intoit.

Q Does that fairly conplete the topics, or issues discussed during the . .
.cal, wth M. Aderete?

A Yes, it does." (Tr. M1:59-60.)

M. (oady testified concerning the phone conversation wth M. Qnelas that the

subj ect of signs did cone up, but
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that it concerned signs at the Enpl oyer's Merced Ranch:

"A Qnelas stated that there were a lot of signs at the Mrced area, both in and
out si de the quarantine area.

Q Al right. Now was one of the voting areas in an area denoted as
Mer ced?

A No, although the Merced Ranch, the Lucas' Merced Ranch was very close to
the Formoso Ranch where voting actual |y took place.

Q How cl ose?

A 1'd say about four mles, four or five mles.

Q Al right. Ddhe--ddyou-- what did you respond when he said this?
A

| told himthat | wasn't sure what he was tal king about, that | had not been
down to that area nyself, and that 1'd ook intoit.

Q Al right. Dd he reference any signs in any other of the voting areas, or
any of the voting areas?

A No, he tal ked about the Merced Ranch.

Q Al right. And when you told himthat you woul d ook into the matter, what
was his response, if any?

Ah He basically said okay. | can't recall if he said anything nore than
that .

Q Al right. Now any other tine that day, did you have any conversations
concerning canpai gn signs wth the ALRB agent s?

A N, | didn't." (Tr. MI:15-16.)
| find fromall the above testinmony that there was an agreenent anong the parties
at the pre-election conference that there would be no signs within the quarantine area.
The exact tine-frame was not entirely clear, but the discussions took place wthin the
context of the 24-hour tine period before the election, and | find that was the
under st andi ng concer ni ng the prohibition agai nst the posting of signs.
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M. Qoady's testimony infers, essentially, that all the Board agents engaged in a
conspi racy to renmove the Enployer's signs, and concocted a conpletely fal se story about
the pre-el ection conference to cover thenselves. M. Coady testified that there was no
di scussion during the pre-election conference about signs. | find this testinony
remarkabl e. Neither of the other two Enpl oyer representatives who were present at the
conference were called to support it, and it flies in the face of the testinony of five
W tnesses who testified credibly that there was anpl e di scussion of this specific
issue. | find that M. Coady's recollection onthis matter is faulty, and | credit the
testinony that there was agreenent reached on the issue of posting signs.

| further find that M. Coady repeated his agreenent that the signs woul d be
renoved, in the phone conversations wth Board agents on June 1st. | do not credit M.
(oady' s denial that the subject came up at all in the conversation wth M. A derete.
| also find M. Coady's testinony that M. Qnelas was only concerned wth signs at the
Merced ranch to be inplausible and internally contradictory. Al the evidence in the
case revol ved around signs placed in the quarantine areas, nostly at the Bowen Ranch
and Ducor sites. It makes no sense that twel ve hours before the election, when it is
undi sputed that there were alnost fifty signs at the Bowen Ranch and the other polling
sites, M. Qnelas called to conplain about signs at the Merced ranch where there were

no polling sites and he did not nention the numerous signs at the Bowen Ranch
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and other sites. Further, M. (oady testified that M. Qnelas spoke of signs inside
and outside the quarantine area, but M. (oady also stated that the Merced ranch was
four mles fromthe nearest polling site and thus conpl etely outside any quarantine
area. | credit M. Qnelas’ testinony that he specifically raised the subject which
concerned himthe nost, the signs inside the quarantine areas at the Bowen Ranch and
the other sites.

Thus, | find that the Enpl oyer agreed at the pre-el ection conference that there
woul d be no signs in the quarantine areas, and that the Enpl oyer's attorney tw ce

reiterated that agreenent to Board agents on June 1st.

(c) Findings of Fact Regarding the Renoval of the Enployer's S gns.
Based on the testinony and discussion in the previous two sections,
supra, | nake the fol low ng findings of fact concerning the renoval of the
Enpl oyer' s si gns:

1. On May 29, 1981 the Enpl oyer had enpl oyees construct approxinately fifty
signs. The signs urged enpl oyees to vote for no union in the election. The signs were
posted on the Enployer's property during the next three days.

2. (h May 30, 1981 the parties attended a pre-el ection conference. A that
conference the Enpl oyer, the UFW and the Board agents agreed that there would be a
hal f-mle quarantine area around each voting site. The Enpl oyer, the UFW and the

Board agents al so agreed that there would
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be no signs posted wthin the quarantine areas. The general tine reference
for the prohibition of signs within the quarantine areas was 24 hours
before the election. The el ection was schedul ed to begin at approxi mately
6:00 a.m on June 2, 1981

3. As of the late afternoon of June 1, 1981, approxinately 12
hours before the election, there were still about fifty Enployer signs
posted in the quarantine areas.

4. A about 4:00 p.m on June 1st, the Enployer's attorney, Paul
(oady, stated to Board agents that the signs woul d be renoved.

5. No action was taken by the Enpl oyer during the afternoon and
evening of June 1st. n the evening of June 1st, Board agents
unsuccessful ly tried to contact the Enployer and its attorney. The agents
then renoved signs fromall the quarantine areas, except the shop area,
whi ch was | ocked for the night.

6. The action of the Board agents in renoving the signs on the night
of June 1, 1981 was w tnessed by approxi nmately three enpl oyees. These
enpl oyees told the Board agents that they had instructions fromtheir
supervi sor that the signs were not to be removed. The Board agents told
the enpl oyees that there was an agreenent by the enpl oyer to renove the
signs. (e of the enployees called the sheriff's office, and sheriff's
of ficers cane and took an incident report about the matter.
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8. The action of the Board agents in removing the signs at the shop area on June

2, 1981 was w tnessed by approxi nately twel ve enpl oyees.

V. CONCLUSIONS CF LAW

A Sunmmary of F ndings of Fact

There are two Enpl oyer's (bj ections which | have found substantiated by evidence
at the hearing: (1) Sone enpl oyees had UFWbuttons, bunper stickers, and |eaflets at
the polling sites; and (2) Board agents renoved the Enployer's signs fromthe polling
sites.

| have found no nerit to the other Enployer objections. Specifically, | have
found that:

1. Board agent N cholas Reyes did not distribute pro-UFWIeaflets and did not
wear a UFWbutton at the Bowen Ranch polling site.

2. Board agent N cholas Reyes did not act in a biased manner in ordering a sign
renoved froman Enpl oyer's truck at the Bowen Ranch polling site. He also ordered a
sign renoved froma WFWcar at the polling site.

3. Board agent N cholas Reyes did not threaten workers or prevent workers from
voting at the Bowen Ranch polling site.

4. Board agent N cholas Reyes did nake a statenent to a UPWrepresentative at
the Fanoso Ranch polling site that "we will wn," but the statement was nade in
reference to previous litigation and not to the election, and the statenent was not
nade in the presence of any voters.
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5. Board agent Beatrice Espinoza did not indicate to workers by
words or gestures that they should vote for the UFWwhen she handed out
bal | ots at the Bowen Ranch polling site.

6. Board agent Edward Perez did not indicate to workers by words or
gestures that they should vote for the UFWwhen he handed out bal lots at the
Bowen Ranch pol ling site.

7. Two or three workers did conplain at the Ducor polling site about the
Enpl oyer not paying them but Board agents noved themaway fromthe voters; the
possibility that sone voters may have overheard the workers was not substantiated
by any testinony fromany of the voters.

Thus, | turn to an analysis of the | egal standards concerning Board
el ections to determne whether the renoval of the Enployer's signs and/or the
presence of UFWbuttons etc., are valid reasons for setting aside the

el ection resul ts.

B. Sandards For Setting Aside Hection Results

The ALRB set out the standard for setting aside elections in D Arigo
Brothers, 3 ALRB 37 (1977). The Board stated at |ength why it was not adopting
the strict "laboratory conditions" standard used by the NLRB for setting aside
el ecti ons:

"Wen the NLRB decides to overturn an el ection and conduct a rerun of
the 'experinment,” the rerun election can usually be hel d as soon as the
determnation to set the first election aside is nade and can be hel d anong
substantially the same el ectorate. In the agricultural |abor context,
rerun el ections, if they are to have the sane standards of enpl oyee
participation as the initial election, generally cannot be conudcted until
the next peak of enploynment which may be the next harvest season, a year
after the first election. Furthernore,
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Inc.,

the electorate will likely be substantially changed. Thus, our decision to
set aside an election in the agricultural context nmeans that enpl oyees wil |
suffer a serious delay inrealizing their statutory right to collective
bargaining representation if they choose to be represented. V¢ w | inpose
that burden upon enpl oyees only where the circunstances of the first

el ection were such that enpl oyees coul d not express a free and un-coerced
choi ce of a collective bargaining representative" (3 ALRB No. 37, pp. 3-4.)

This standard was specifically adhered to by the Board in Bruce Church,
3 ALRB No. 90 (1977). The Board stated:

"I'n considering the problens of holding elections in the agricul tural
context we nust recognize that sone variations and deviations fromthe
ideal wll inevitably occur despite our best efforts to prevent them In
this case, follow ng the genera Pr! nci pl es outlined above, we are
convi nced that the i1 ncidents conpl ai ned of, including those relating to
Board agent conduct, were not suffici entl%/ substantial in nature to create
ﬁg atggosphege)mm ch renders inprobabl e a free choice by the voters" (3 ALRB

.90, p. 3

This "free choi ce" standard was once again specifically followed in

Mke Yurosek & Sons, Inc. (4 ALRB No. 54 (1978)):

"I'n Bruce Church, Inc., 3 ALRB No. 90, we enunciated a standard which
required the setting aside of an election where the conplaint of Board
agent conduct was ‘... suffici entl?/ substantial in nature to create an
at nospher e whi ch rendered inprobabl e a free choice by the voters." Id., p.
3. Applying this standard, we cannot find that the isolated comment by the
Board agent at the ﬁr e-el ection conference constituted objectionabl e
conduct affecting the results of the election" (4 ALRB No. 54, pp. 3-4.)

I'n discussing the "free choi ce" standard, the Board has hel d that el ection

results will not be set aside where the enpl oyees' free choice was not restricted

and where the outcone of the el ection was not affected. In Ranch No. 1, Inc., 5
ALRB No. 1 (1979), the Board hel d:
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"No evidence was presented to indicate that these violations were of
such a character as to create an intimdating or coercive inpact on the
enpl oyees' free choi ce of a collective bargal ning representative.

Wer e enpl oyees have participated in a free and fair election of a

col | ective bargaining representative, we wll not deprive themof their
right to collective bargaining by refusing to cerfity an el ection
because of m sconduct whi ch we cannot fairly conclude af fected the
results of this election” (5 ALRBNo. 1, p.6.)

It is apparent fromthe D Arrigo, Bruce Church, Yurosek, and Ranch Nb.

1 cases, supra, that the Board has specified that allegations of m sconduct
must be examned to determne whet her they were substantial enough to have
restricted the free choi ce of the enpl oyees or ot herw se have affected the
outcone of the election. The nere existence of msconduct which does not
restrict the enpl oyees' free choi ce and which does not affect the outcone of
the election is not grounds for setting aside the el ection. 26

The Enpl oyer argues (Brief, p. 28) that the Board has now rejected the

D Arrigo, Bruce Church, Yurosek "free choice" standard, and substituted a

strict reversal standard for any Board agent m sconduct which appears to
inply a less than neutral attitude by Board agents. The Enpl oyer argues that
the Board abandoned the D Arrigo, Bruce Church, Yurosek standard in WIIiam
Mbsesi an Corporation, 4 ALRB No. 60 (1978). | find the Enpl oyer's argunent

inthis respect to be weak.

28/ |n the recent case of QowArt, 7 ALRB No. 32 (1981), the Board found

that a Board agent had failed to give 51 eligible voters adequate noti ce.
However, it held that: "As the inadequate notice of the second polling site
did not involve a sufficient nunber of voters to tend to affect the outcone
of the election or render it unrepresentative, we shall not set aside the
election on that basis" (7 ALRB No. 32, p. 2.)
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I'n Mbsesi an there was only a sunmary opinion by the Board, affirnng
the IHE s decision. It strains credulity to think that the Board woul d
reverse its | eading decisions on the basic standard for setting aside
elections without witing a full opinion and wthout stating that it was
doing so. Further, in affirmng the |HE the Board in Mysesi an noted that
the I HE "found that the UPWviol ated the Board s access rule and interfered
w th the Enployer's canpai gn to such an extent that enpl oyees were deni ed
the opportunity to hear the Enpl oyer's argunents of a 'no union' vote" (4
ALRB Nbo. 60, pp. 1-2). Thisis clearly a statement that the enpl oyees were
denied a "free choice,” the D Arrigo and Bruce Church standard.
Additionally, the part of the | HE s decision which concerns a Board agent
who told a worker to vote for the UFWstrongly inplies that the conduct nay
have affected the outcome of the election: "Here, the UFWhad only a three-
vote najority. Wile there is nothing in the record to indicate that
simlar statenents were nade by the agent to other crews, it is reasonable
to infer that the incident was not isolated" (4 ALRB No. 60, p. 15 of IHE s
Decision). Fnally, Msesian involved direct electioneering for the UFWby
a Board agent. A though the Enployer alleged simlar instances here, |
have found no nerit to those particul ar allegations.

Thus, | cannot understand by any stretch of inagination how the
Mbsesi an case can be seen as sub silentio overturning the basic standard

set out by the Board in D Arri go,



Bruce Church, and Yurosek. Accordingly, | wll evaluate the alleged
m sconduct of the Board agents in renoving the Enpl oyer's signs to determ ne,
under the standard of D Arrigo and the cases which followit, whether that
all eged msconduct may have "created an at nosphere such that the enpl oyees
coul d not express a free and uncoerced choi ce of a collective bargai ni ng
representative," or may have affected the outconme of the election.

In seeking to set aside the election, the Enpl oyer bears the burden
of comng forth wth evidence. The Board held in TW Farns, 2 ALRB No.
58 (1976):

"The burden of proof is on the party seeking to overturn

{hat Uy vl acts. occarted and thaythese aets 1 ner for g ui th

the enpl oyees' free choice to such an extent that they affected

the results of the election" (2 ALRB No. 58, p. 9).

The Board has held that in determning whether an el ection should be
set aside, the objections to the el ection shoul d be consi dered both
individual Iy and cunul atively. In Harden Farns of Galifornia, Inc., 2 ALRB

No. 30 (1976), the Board held that "al |l egations of msconduct affecting the

el ection nust be considered as a whole as wel | as separately ..." (2 ALRB No.
30, p. 13). See also DATrigo Brothers of Galifornia, 3 ALRB No. 37 (1978).

Afinal legal standard concerning alleged Board agent msconduct is

the discretion allowed to Board agents in conducting the election. The
| egal standards concerning Board agent discretion are discussed in the
concl usions of lawon the issue of the renoval of the Enpl oyer's signs,

infra.
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C  The Presence of UFWBUttons, Bunper Stickers and Leaflets at the
Polling Sites

It is undisputed that sone enpl oyees had UFWbuttons, bunper stickers
and leaflets at the polling sites. However, a series of Board cases have
hel d that such activity, absent special circunstances such as disruption of
the voting process due to that activity, is not grounds for setting aside
the results of an election. See, e.g., John Hnore Farns, 3 ALRB No. 16
(1977); DATrigo Brothers of Galifornia, 3 ALRB No. 37 (1977); QP. Mirphy
& Sons, 3 ALRB No. 26 (1977); Harden Farns, 2 ALRB No. 30 (1976).

| have found that no Board agents or observers wore buttons, and that
no UFWrepresentatives passed out |eaflets or otherw se engaged in
el ectioneering at the polling sites. The one exception was UFWor gani zer
Juan Cervantes, who had a sign at the polling site, but Board agents
ordered himto renove the sign and he did.

Based on the above cases, | conclude that the fact that sone
enpl oyees had UFWhbuttons, bunper stickers, and leaflets at the polling
sites was not by itself grounds for setting aside the results of the

el ection.

D.  The Renoval of the Enpl oyer's S gns

The Enpl oyer argues that the renoval of its signs fromthe polling

areas is grounds for setting aside the election (Brief, pp. ii-iii). |

w |l discuss four points inthis regard: (1) Wether the renoval of the
signs was w thin the proper discretion of Board agents; (2) Wether, if the
renoval
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of the signs tended to create an inpression that the Board was not neutral in
the election, this requires setting aside the el ection regard ess of whether the
enpl oyees' free choice was restricted or the outcone of the el ection was
affected; (3) Wether the renoval of the signs restricted the enpl oyees' free
choi ce and affected the outcone of the election; and (4) Wether the renoval of
the Enpl oyer's signs was unconstitutional. | deal wth each of these argunents
inturn. (1) Board Agents' Discretion

The Board has hel d that the Board agents in charge of conducting an
el ection have reasonabl e discretion to supervise the polling sites. In Perez
Packing, Inc., 2 ALRB No. 13 (1976) , the Board hel d:

"The task of policing the polling area is wthin the discretion

of the Board agents conducting the election and is a function whi ch
gust be tenpered by the exercise of common sense” (2 ALRB Nbo. 13, p.

It is alsothe task of the Board agents, under Section 20350(d) of the
Board' s Regulations (8 Cal. Admn. Code Section 20350(d)), to conduct a pre-
el ection conf erence.

Inthis case, Board agent R cardo Qnelas, in charge of conducting the
el ection at the Enpl oyer's ranch, convened a pre-el ection conference. |
have found that the Enpl oyer agreed that no signs would be posted at the
polling sites by any of the parties. | believe that this was a reasonabl e
agreenent, in viewof the expressed concern by the UFWabout a previous
el ection, and in view of the concern of the Board about el ectioneering by
any party at the polling sites (see,
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e.g., Sakata Ranches, 5 ALRB Nb. 56 (1979); Konda Brothers, 2 ALRB No.
34 (1976)).

| have also found that, in spite of this agreenent, the Enpl oyer kept
nunerous signs posted at the polling sites. The Board agents spoke tw ce
to the Enpl oyer's attorney on the day before the el ection, requesting
conpliance with the agreenent on signs. The attorney agreed the signs
woul d be renoved. The evening of the election, wth the polls scheduled to
open at 6:00 a.m the next day, the Board agents discovered that the signs
were still there. They again tried to contact the Enpl oyer and its
attorney, but were unable to do so.

At this point, the Board agents' choices included postponing the
el ection because of the signs, or letting the Enpl oyer successfully
stonewal | the agents on the issue and renege on its agreenent. Neither of
these alternatives seens desirable, the one frustrating the right of the
voters to a pronpt choice of a bargaining representative, and the ot her
flaunting the authority of the Board and possibly resulting in a costly and
time-consumng appeal and setting aside of the el ection because of the
Enpl oyer' s m sconduct .

| believe that "common sense” would indicate that renoval of the
signs was the best and nost reasonabl e choice facing the Board agents. It
I's hard to see how el se the quarantine area coul d have been effectively
policed. Renoving the signs preserved the agreed-upon integrity of the
polling site, allowed the election to proceed, and preserved the integrity

of the Board' s processes. Further, the renoval of the signs
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still allowed the Enployer a "half loaf." The understanding at the pre-election
conference was that the signs woul d be removed 24 hours before the el ection. The
Enpl oyer' s refusal to honor the agreenent resulted in the signs being posted on the
Enpl oyer' s premses throughout the entire day before the el ection, thus considerably
adding to the Enployer's ability to communicate its position to its enpl oyees.
Finally, the decision to renove the signs at night mnimzed the possibility that this
action woul d be observed by enpl oyees; and only three enpl oyees di d observe the renoval
of the signs that night.2%/

Accordingly, for the reasons just stated, | find and conclude that the Board
agents acted reasonably within their discretion, in renoving the Enployer's signs from

the polling sites.

(2) Per Se Setting Aside of the Hection
In Section (B) of this Decision, supra, | have discussed the Enpl oyer's

argunent that the action of the Board agents in removing its signs created the

i npression of bias against the Enployer, and that this requires setting aside the

el ection regardl ess of whether the actions of the Board agents restricted the free
choi ce of the enpl oyees or affected the outcone of the election. As stated there, the
ALRB has

27 Approxi natel y 6-12 enpl oyees observed renoval of the signs in the shop area the
next day, but given the Enployer's reneging on its agreenent, its posting of the signs
inalocked area, and its unavailability the night before the el ection, the Enpl oyer
can hardly conplain that this exposure the next day was due to unreasonabl e actions of
the Board agents.
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consistently taken the position that such "per se" reversals of election
results are not the standard used by the Board. The Board has reiterated that
election results will be set aside where the alleged msconduct was such that
"enpl oyees coul d not express a free and uncoerced choi ce of a collective
bargai ning representative," or where the outcone of the el ection was affected.
DArigo Brothers, 3 ALRB No. 37 (1977), p. 4; Bruce Church, Inc., 3 ALRB No.
90 (1977); Mke Yurosek & Sons, Inc., 4 ALRB No. 54 (1978); Ranch No. 1, Inc.,
5 ALRB No. 1(1979); GowAt, 7 ALRB No. 32 (1981).

Accordingly, | find no nerit to the Enpl oyer's argunent that the el ection
results shoul d be set aside wthout regard to whether the renoval of the
Enpl oyer's signs restricted the enpl oyees' free choice or affected the results
of the election.

(3) BEfect of the Renoval of the Sgns on the Voters' Free Chaice,
and Efect on the Qutcone of the Hection

| wll discuss three aspects of the issue whether the enpl oyees'
free choice was restricted and the outcone of the election affected: (1)
Wiet her removal of the signs gave enpl oyees the inpression that the Board
favored the UFWand thus influenced the enpl oyees in their choice of
representative; (2) Wether renoval of the signs prevented the Enpl oyer from
ef fectively communicating with its enpl oyees; and (3) Wether the restriction
on the Enpl oyer's comuni cation by renoval of the signs, was exacerbated by
the presence of UFWbuttons, bunper stickers, and | eaflets at the polling
site.

First, regarding whether the removal of the signs gave
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the enpl oyees the inpression that the Board favored the UFW | find that
even if this were true, it had no effect on the outcone of the el ection
since a nmaxi numof fifteen enpl oyees wtnessed the renoval of the signs.
The UFWs nmargin of victory in the election was 69 votes. The Enpl oyer
necessitated the removal of the signs by reneging on its agreenent not to
post signs in the quarantine area. As was noted in the discussion of the
discretion of the Board agents supra, the Board agents renoved the signs
at a tine which mnimzed the exposure to enpl oyees.

The Enpl oyer, as a party, was fully able to communicate its views
toits enpl oyees, in exactly the sane nanner as the UFWwas abl e to.
During the days before the el ection, the Enpl oyer had full access toits
enpl oyees. The Enpl oyer's signs were in fact posted throughout the
entire day before the election. (n the day of the election, neither the
UFWnor the Enpl oyer was al l owed to post signs or engage in
el ectioneering inside the pol ling quarantine areas. Both by specific
agreenment of the parties at the pre-election conference in this case, and
alsoin viewof the Board s general concern about el ectioneering by a
party wthin the polling sites (see, e.g., Perez Packing, Inc., 2 ALRB
No. 13 (1976); Sakata Ranches, 5 ALRB No. 56 (1979)), the Enpl oyer's

right to effectively communicate with its enpl oyees did not extend to the

right to electioneer at the polls. Short of this restriction, which was
al so applied to the UFW the Enployer's right to conmunicate withits

enpl oyees was not restricted in any nanner.
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Finally, the presence of UFWbuttons, bunper stickers, and | eaflets
at the polls was not electioneering by a party, but expression by
enpl oyees. | have found that no representative of the UFWengaged in
el ectioneering at the polling sites, wth the exception of one sign which
was ordered removed by the Board agents. At the hearing, the Enpl oyer
tried to introduce evidence that the UFWdid engage in el ectioneering, but
its efforts to do so only reveal ed the weakness of its case on this issue.
(e instance, in which the Enployer's pernanent observer alleged that the
chief UPWrepresentative passed out a trunkful of |eaflets, appeared to be
litigation-induced testinony and was not even nentioned by the observer
during extensive debriefing by the Enpl oyer's attorneys the day fol | ow ng
the election. The other instance (except for the sign which was renoved
by Board agents), was the action of an enpl oyee who passed out |eaflets.
In what appears to ne to be extrenel y weak evi dence, the Enpl oyer's
allegation that this enployee was in fact a UFWrepresentative was based
on an alleged statenment this enpl oyee nade several weeks before the
el ection, over drinks at a bar, that the enpl oyee was a UFWor gani zer.
The enpl oyee did not represent the UFWin any nmanner during any of the
pre-el ection or election proceedings in this case, was not on the UFW
staff, was disavowed as a representative by the UFWstaff who testified at
the trial, and was not called to testify by the Enpl oyer.

Al that the Enpl oyer has shown is that sone enpl oyees passed out

| eafl ets, and sone had buttons and bunper stickers.
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There is a difference between these activities, by individual enployees, and

el ectioneering by a party. (See, e.g., Harden Farns, 2 ALRB No. 30 (1976); John
Hnore Farns, 3 ALRB No. 16 (1977); D Arrigo Brothers of California, 3 ALRB Nb.
37 (1977); P.P. Mirphy & Sons, 3 ALRB No. 26 (1977); Perez Packing, Inc., 2 ALRB
No. 13 (1976); Sakata Ranches, 5 ALRB No. 56 (1979); Konda Brothers, 2 ALRB Nb.
34 (1976).

In sum the Enpl oyer and the UFWhad equal opportunity to express their
views to the enpl oyees. Neither was pernitted to el ectioneer at the polls. The
nmere wearing of buttons, etc., by individual enployees did not inpinge upon the
free choice of the voting el ectorate. The renoval of the Enpl oyer's signs was
brought on by the Enpl oyer itself, through its refusal to honor its agreenent
not to have signs wthin the polling sites. The Enployer's signs were in fact
present through the end of the working day before the el ection. The Board
agents renoved the signs at a tine which mnimzed exposure of the renoval to
enpl oyees, and only about a dozen enpl oyees witnessed the action. For all these
reasons, | find and conclude that the renoval of the Enpl oyer's signs by the
Board agents did not create an at nosphere whi ch coerced enpl oyees in their
choi ce of bargaining representative, or which restricted their free choice in
el ecting a bargaining representative; and | find and concl ude that the renoval

of the Enployer's signs did not affect the outcone of the el ection.
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(4) CQonstitutionality

The Enpl oyer argues that the renoval of its signs by Board agents was
unconstitutional and illegal conduct requiring that the el ection be set aside
(Brief, p. ii). | wll discuss here whether the renoval of the signs on the
Enpl oyer' s property wthout a search warrant viol ated the Enpl oyer's right
agai nst unreasonabl e searches and sei zures, under the Fourth and Fourteenth
Arendnents to the US (onstitution and Article |, Section 19 of the Galifornia
Gonstitution. For three separate and i ndependent grounds, | find that the
Enpl oyer's rights were not violated and the el ection shoul d not be set aside

for that reason 28/

(a) Bven if the Enployer's rights were violated by the Board agents'

renoval of the signs, the proper sanction is not setting aside the el ection;

the renoval of the signs did not restrict the voters' free choice and did not

affect the outcone of the election. | have already discussed at |ength ny

conclusion that the removal of the signs did not inproperly inpinge upon the
free choi ce of the enpl oyees to sel ect a bargaining representative, and did not
affect the outcone of the election. (See Section (D (3) of this Decision,
inmedi ately supra.) The US Suprene Gourt has di scussed the appropriate
sanctions or renedies for violations of Fourth Amendrent rights in several

contexts. See, e.g., Bivens v

28/ Section 146 of the Galifornia Penal Qode prohibits state agents from

taking property wthout authority. However, the reasons stated in text apply
to the statute as well.
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Lhknown Agents, 403 US 388; US v Galandra, 414 US 338; GM Leasing Gorp. v
US, 429 US 338, Qeary v Bolger, 371 US 392. The Gourt has pointed out

that the sanctions for violation of the rights are intended to redress the wong

tothe victimand to deter the conduct by the violator. Nowhere does the Court
allow sanctions to be inposed on innocent third parties. Yet here, the Enpl oyer
Is arguing that because the Board agents allegedly violated its rights, the UFW
and the voters shoul d be puni shed by having the election results set aside. As
noted, | have specifically found that the alleged violation of the Enployer's
rights by renoval of the signs did not affect the election. The UFWwas not the
party which renoved the signs. The enpl oyees freely chose their bargaining
representative. Thus, there is no reason why these groups shoul d be puni shed for
the Board' s alleged violation. Such punishnent woul d be gratuitous, giving a
wndfall to the Enpl oyer at the expense of innocent parties. The Enployer is
free to bring action in the courts to inpose sanctions against the Board and to
receive redress for the alleged violation of its rights. Setting aside the
el ection woul d not further the purposes of the Fourth Arendrent, and woul d
infringe the rights of third parties.

For these reasons, | conclude that the Enployer is not entitled to have
the election set aside even if its rights were violated by the Board agents'

renoval of the Enployer's signs.
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(b) The Enpl oyer had no reasonabl e expectation of privacy in the signs.
The US Suprene Qourt, In US v Mller, 96 S Q. 1619 (1976), held that where a

party does not have a "reasonabl e expectation” of privacy inits property, the

seizure of that property does not violate the Fourth Arendnent. (See also US v

Biswell, 406 US 311.) In this case, the Enployer agreed that a half-mle area on
its property, around each polling site, would be an official quarantine area for the
el ection. The Board agents have a right to police the polling quarantine area.
(Perez Packing, Inc., 2 AARB No. 13, p. 6 (1976)). Further, the Enpl oyer agreed

that there would be no signs in the polling area. Thus, the Enpl oyer did not have

any "reasonabl e expectation" that el ectioneering signs in the polling area were
wthinits right of privacy. The Enpl oyer coul d not reasonably have expected t hat
it had a protected right to do whatever it chose wthin the quarantine area, and the
Enpl oyer coul d not reasonably have expected that it had a right to engage in this
type of electioneering wthin the quarantine zone. Accordingly, | conclude that the
Enpl oyer had no reasonabl e expectation of privacy in the signs and that renmoval of
the signs by the Board agents did not therefore violate the Enpl oyer's right agai nst
unr easonabl e sear ches and sei zures.

(c) The Enpl oyer consented to renoval of the signs. The US Suprene

Qourt has hel d that where a party consents to a search or seizure, there is no

violation of its rights. See, e.g., Schneckloth v Bestanonte, 412 U S 218; US

v
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Matlock, 415 US 164; US v Wtson, 423 US 411. Inthis case the Enpl oyer agreed

that there woul d be no signs within the quarantine areas around the polling sites.
This agreement was nade in the pre-election conference, a part of the el ection
proceeding. The Enployer's attorney twce reiterated to Board agents that the Enpl oyer
stood by its agreenment regarding the signs. The statenents of enpl oyees on the night
of June 1st to Board agents, that their supervisor had told themthe signs were not to
be renoved, does not negate the Enpl oyer's consent. These statenents were nade by
peopl e who did not have the authority to speak for the Enpl oyer in this natter; the
statements were also made in an infornmal context quite different fromthe fornal
context of a pre-election conference, where designated representatives of the parties
are present in order to nake coomtnents on behal f of the parties. Further, the
statement by the Enpl oyer's attorney on the norning of the election, that the Enpl oyer
had a right to keep the signs posted in the shop area, did not validly remove the

Enpl oyer' s consent. The shop area was inside the quarantine area. A lowng such a
last-mnute statenent to waive the Enployer's earlier agreenents would al |l ow the

Enpl oyer to nake a gane out of its rights and obligations, granting consent throughout
the el ection procedures right up to the last mnute and then, when nothing coul d be
done about it, renoving its consent. This woul d undercut the Board' s processes, and
woul d slight the inportance of the Enployer's fornally given obligations. Thus, | find

that by agreeing to a quarantine area and
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agreeing to abide by its rules, including that of no signs, the Enployer gave consent
to the Board to police the quarantine area and to see that no signs were present. The
Enpl oyer reiterated its consent right up to the election, and the Enpl oyer did not nake
any reasonabl e efforts to notify the Board of its changed position regarding signs. |
conclude that the Board agents' renoval of the Enployer's signs did not violate the
Enpl oyer' s rights agai nst unreasonabl e searches and sei zures, because the Enpl oyer

consented to the renoval of signs fromthe polling areas.

M. GONOLUSI N

For all the above reasons, | conclude that Board agents did not engage in any
pro- UFWel ectioneering during the el ection and that the Board agents' renoval of the
Enpl oyer's signs fromthe pol ling sites was undertaken to effectuate an agreenent anong
all the parties, including the Enpl oyer, was within the proper discretion of the Board
agents, and did not restrict the free choice of the voters or affect the results of the

election. Therefore, there are no grounds which warrant setting aside the election.

M1, RECOMENDATI N

Based on the findings of fact, anal ysis and concl usions herein, | reconnend t hat
the Enpl oyer's obj ecti ons be dismssed and that the Uited FarmVdrkers of Anerica,
AFL-AQ be
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certified as the exclusive bargaining representative of all the agricultural enpl oyees
of the Enployer in the Sate of California

—_—

DD o, /5, (T2

Respectful |y submtted,

la ~ LCL. éfz/

BEVERLY AXELRD
I nvestigative Hearing Exam ner

-104-



	CERTIFICATION OF REPRESENTATIVE
	Page
	Page
	Removal of the Employer's Signs ------------------  83




