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The Oder and Notice to Agricultural Enpl oyees in the above
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are therefore deleted and the attached O der and Notice substituted in their
pl ace.

Dated: April 26, 1982

HERBERT A PERRY, Acting Chair man

JEROME R WALD E Menber
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negot i ati ons whi ch Respondent had halted in February 1979. O the contrary,
the totality of Respondent's conduct, including the summary rejection of the
UFWs Decenber 18, 1979, offer and its delay in submtting a counter-proposal
until My 1980, indicates that fromNovenber 20, 1979, until, at |east, My
1980, Respondent continued the bad-faith bargaining it began on February 21,
1979. In this context, the Novenber 20 letter appears to have been the first
step in a preconceived plan to justify a wage increase whi ch Respondent
Intended to nake, regardl ess of the UPWs position. Ve so find.

As no bona fide inpasse exi sted when Respondent unilaterally
I ncreased its enpl oyees’ wages, and as we find that Respondent engaged in
surface bargaining wth the union regardi ng a coll ective bargai ni ng agreenent,
we concl ude that Respondent has viol ated Labor Gode section 1153 (e) and (a).
VW shal | therefore order that Respondent nake its enpl oyees whol e for any
economc | osses they have suffered as a result of this violation during the
peri od fromNovenber 20, 1979, until My 1980 and the period from My 1980
until Respondent commences good-faith bargai ning which results in a contract
or bona fide inpasse. v

CROER

By authority of Labor Gode section 1160.3, the

¢ note that the nake-whol e renedy ordered herein overlaps the renedi al
order in Admral Packing Go. (Dec. 14, 1981) 7 ALRS No. 43, which al so applies
to Respondent. For practical purposes, the Respondent's liability in Admral
Packi ng now extends fromFebruary 21, 1979, until Novenber 19, 1979, whereupon
its liability in the instant case commences. V¢ have bifurcated the nake-
whol e period in the instant case to expedite conpliance. John. Hnore Farns
Mar. 10, 1982) 8 ALRB No. 20.

8 ALRB Nb. 23 3.



Agricultural Labor Relations Board hereby orders that Respondent Martori

Brothers, its officers, agents, successors, and assigns, shall:

1. Gease and desist from

(a) D scharging, suspending, or otherw se discrimnating
agai nst, any agricultural enployee in regard to hire or tenure of enpl oyrment
or any termor condition of enpl oynent because he or she has engaged in any
activity protected by section 1152 of the Act.

(b) Failing or refusing to bargain collectively in good faith
wth the Lhited FarmVWrkers of Anerica, AFL-Q O (URW or its authorized
representatives by unilaterally changi ng the wages or any other termor
condi tion of enpl oynent of its enpl oyees.

(c) Failing to bargain in good faith wth the UFWw th
respect to wages, hours, and other terns and conditions of enploynent of its
enpl oyees, or the negotiation of an agreenent covering such enpl oyees, or in
any other, manner failing or refusing to so bargain with the UFW

(d) Inany like or related nmanner interfering wth,
restraining, or coercing any agricul tural enpl oyee(s) in the exercise of the
rights guaranteed themby Labor Gode section 1152.

2. Take the followng affirnative acti ons whi ch are deened
necessary to effectuate the policies of the Act:

(a) Make whol e each enpl oyee enpl oyed si nce January 1979,
for any | oss of pay and other economc |osses resulting fromRespondent's

di sconti nuance of the Cal exi co bus transportation for

8 ALRB Nb. 23 4,



wor ker s.

(b) oon request, neet and bargain wth the UFW
as exclusive collective bargaining representative of its enpl oyees regarding a
col | ective bargai ning agreenent and any unlawful unilateral changes in working
conditions it has effected, and enbody any understandi ng reached in a si gned
agr eenent .

(c) Won request of the UFW rescind the unilateral wage
increase in the lettuce piece rate instituted during the 1979-80 | ettuce
harvest season and thereafter pay the piece rate in effect prior toits
unilateral increase, unless and until a wage change i s negotiated in good

faith wth the UFWas the enpl oyees' certified bargai ning representati ve.

(d) Mke whole all of its agricultural enpl oyees for any
| oss of pay and ot her economc | osses they have suffered as a result of
Respondent's failure or refusal to bargain in good faith wth the UFW
regarding a col | ective bargai ni ng agreenent and the wage i ncreases Respondent
unlawful |y granted to its enpl oyees in Decenber 1979, plus interest conputed
at seven percent per annum The period of said obligation shall extend from
Novenber 20, 1979, until the date in. May 1980 on whi ch Respondent submtted
to the UFWa full counter-proposal, and fromthat date in May 1980, until the
dat e Respondent commences good-faith bargaining wth the UFWwhich results in
a contract or bona fide inpasse.

(e) Make whole all agricultural enpl oyees enpl oyed in the
Martinez crewon February 5, 1979, for any loss of pay and ot her economc

| osses they have suffered as a result of their

8 ALRB Nb. 23 5.



di scharge, reinbursement to be nade according to the formula stated inJ &L
Farns (Aug. 12, 1980) 6 ALRB No. 43, plus interest thereon at a rate of seven
percent per annum

(f) Preserve and, upon request, nake available to this
Board and its agents, for examnation, photocopying, and ot herw se copyi ng,
all payroll records, social security paynent records, tine cards, personnel
records and reports, and all other rel evant and necessary to a determnati on,
by the Regional Drector, of the backpay period and the amount of backpay due
under the terns of this Qder.

(g0 Sgnthe Notice to Agricultural Enpl oyees
attached hereto, and after its translation by a Board agent into appropriate
| anguages, reproduce sufficient copies in each | anguage for the purposes set
forth hereinafter,

(h) Ml copies of the attached Notice, in all
appropriate | anguages, within 30 days after the date of issuance of this
Qder, to all enpl oyees enpl oyed by Respondent at any tine during the
period fromJanuary 1979 until the date on which the said Notice is
nai | ed.

(1) Post copies of the attached Notice, in all
appropriate | anguages, for 60 days in conspi cuous pl aces on its prem ses,
the period and place (s) of posting to be determned, by the Regi onal
Drector, and exercise due care to repl ace any copy or copies of the
Noti ce which nay be al tered, defaced, covered, or renoved.

(j) Arrange for a representative of Respondent or Board

agent to distribute and read the attached Notice, in all

8 ALRB Nb. 23 6.



appropriate | anguages, to its enpl oyees on conpany tine and property at
tine(s) and place(s) to be determned by the Regional Drector. Follow ng the
readi ng, the Board agent shall be given the opportunity, outside the presence
of supervisors and nanagenent, to answer any questions the enpl oyees nmay have
concerning the Notice or enpl oyees' rights under the Act. The Regi onal
Drector shall determne a reasonabl e rate of conpensation to be paid by
Respondent to all non-hourly wage enpl oyees in order to conpensate themfor
tine lost at this reading and during the question-and-answer peri od.

(k) Notify the Regional Drector inwiting, wthin 30 days
after the date of issuance of this Oder, of the steps Respondent has taken to
conply therewth, and continue to report periodically thereafter, at the
Regional Drector's request, until full conpliance is achi eved.

Dated: March 23, 1982

HERBERT A PERRY, Acting Chair man

JEROME R WALD E Menber

8 ALRB Nb. 23 1.



NOT CE TO AGR QLTURAL EMPLOYEES

After investigating charges that were filed inthe B Centro fice, the
General ounsel of the Agricultural Labor Relations Board issued a compl ai nt
that alleged that we had violated the law After a hearing at which each side
had an opportunity to present evidence, the Board found that we did violate
the law by bargaining in bad faith wth the UFWregarding a col | ecti ve

bar gai ni ng agreenent, by changi ng the wage rates and bus service fromCal exi co
w thout first negotiating wth the UFW and by di scharging the Martinez crew
on February 6, 1979. The Board has told us to post and publish this Notice.
V¢ will do what the Board has ordered us to do. Ve also want to tell you that
the Agricultural Labor Relations Act is alawthat gives you and all farm
workers these rights:

1. To organi ze your sel ves;

2. To form join or hel p unions;

3. Tovotein a secret ballot election to decide whether you want a
uni on to represent you;

4. To bargain wth your enployer to obtain a contract covering your wages
and working conditions through a union chosen by a majority of the
enpl oyees and certified by the Board;

5. To act together wth other workers to hel p or protect one another; and

6. To decide not to do any of these things.

Because this-is true we promse that:

VEE WLL NOT do anything in the future that forces you to do, or stops you from
doing any of the things |isted above.

Particularly, VWE WLL NOTI nake any changes in your -wages, hours or conditions
of enpl oynent w thout negotiating wth the UFW

VEE WLL pay those workers enpl oyed during the 1979-1980 and/or 1980- 1981

| ettuce harvest season (s) for any econonic |oss they suffered during said

?glrl od(s) as a result of our unilateral discontinuance of bus service from
exi co.

VEE WLL nake whol e al | rmenbers of the Martinez crew who were di scharged on or
about February 6, 1979, for all |osses of pay and ot her noney | osses they
suffered as a result of their discharge.

VEE WLL neet wth your authorized representatives fromthe UFW a their
request, for the purpose of reaching a contract covering your wages, hours and
condi ti ons of enpl oynent.

VEE WLL nake whole all of our enployees who suffered any economc |osses
as a result of our failure and refusal to bargain in good faith wth the
UFWsi nce Novenber 20, 1979.

Dat ed: MARTCR BROTHERS
By:

(Representative) (Title)

If you have a question about your rights as farmworkers or about this
Notice,, you -nay contact any office of the Agricultural Labor Rel ations
3oard. Qne office is located at 319 Véternan Avenue, H GCentro, CGalifornia.
The tel ephone nunber is (714) 353-2130, This-is an official Notice of the
Agricul tural Labor Relations Board, an agency of the Sate of California.

DO NOI' ReEMOVE CR MUTI LATE
8 ALRB MD 23
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Charging Party.

DEQ S AN AND CREER
n March 10, 1981, Admnistrative Law Gficer CALO Robert

LeProhn issued the attached Decision in this proceeding. Thereafter,
Respondent and the General (ounsel each tinely filed exceptions and a
supporting brief.

Pursuant to the provisions of Labor Gode section 1146, the
Agricultural Labor Relations Board [Board] has del egated its authority in
this matter to a three-nenber panel.

The Board has considered the record and the ALOs Decision in |ight
of the exceptions and briefs and has decided to affirmthe rulings, findings,
and concl usions of the ALOand to adopt his recommended order as nodified
her ei n.

General ounsel excepts to the ALOs failure to recoomend t hat
Respondent ' s enpl oyees be nade whol e for their economc | osses, despite his
finding that Respondent engaged in surface bargai ning after Novenber 20, 1979.
W find nerit in this exception.

In Admiral Packing Gonpany (Dec. 14, 1981) 7 ALRB No. 43, we found

that Respondent, in concert wth nine other enployers,



bargai ned in bad faith wth the Uhited FarmVWrkers of America, AFL-AQ O (URW
by declaring a prenature inpasse on February 21,
1979. and refusing to participate in further negotiations. On Novenber 20,
1979, Respondent, then bargai ning al one, contacted the UFWregarding its
desire to discuss certain changes in its wage rates and wage system The UFW
responded, stating that although it woul d not separately negotiate wage
I ncreases, the Lhion was interested in resumng negotiations for a full
contract. The parties net on Decenber 7, 1979, at which tine the UFWoffered
either to imediately sign an agreenent simlar to an agreenent between the
UFWand Sun Harvest, Inc. or to begin full-scal e negotiations fromthe point
where the parties had di sconti nued negoti ati ons on February 28, 1979.

Respondent, w thout expl anation, sel ected the second alternative.
n Decenber 18, 1979, UFWsubmtted a proposal which contai ned nodifications
of its last proposal. By letter of Decenber 31, 1979, Respondent rejected the
UFWproposal inits entirety, wthout discussion of the proposed
nodi fications, again declaring inpasse, and unilaterally raised its wage rates
for the harvest season. |In March 1980, as the harvest was endi ng, Respondent
decided that it woul d respond substantively to the Lhion's Decenber 18, 1979,
proposal ; however a full counter-proposal was not submtted to the UFWunti |
sonetine in My 1980. The record does not indicate what bargaining, if any,
took place after May 1980.

V¢ agree-with the ALOthat Respondent's |etter of Novenber 20,

1979, was not a good-faith effort to resune the

8 ALRB Nb. 23 2.



negoti ati ons whi ch Respondent had halted in February 1979. (O the contrary,
the totality of Respondent's conduct, including the summary rejection of the
UFWs Decenber 18, 1979, offer and its delay in submtting a counter-proposal
until My 1980, indicates that fromNovenber 20, 1979, until, at |east, My
1980, Respondent continued the bad-faith bargaining it began on February 21,
1979. In this context, the Novenber 20 letter appears to have been the first
step in a preconceived plan to justify a wage increase whi ch Respondent
Intended to nake, regardl ess of the UPW/s position. V¢ so find.

As no bona fide inpasse exi sted when Respondent unilaterally
I ncreased its enpl oyees’ wages, and as we find that Respondent engaged in
surface bargaining wth the union regardi ng a coll ective bargai ni ng agreenent,
we concl ude that Respondent has viol ated Labor Gode section 1153(e) and (a).
VW shal | therefore order that Respondent nake its enpl oyees whol e for any
economc | osses they have suffered as a result of this violation during the
peri od fromNovenber 20, 1979, until My 1980 and the period fromMy 1980
until Respondent commences good-faith bargai ning which results in a contract
or bona fide inpasse. v

CROER

By authority of Labor Gode section 1160.3, the

) V¢ note that the nmake-whol e renedy ordered herei n overl aps the renedi al
order in Admral Packing (o. (Dec. 14, 1981) 7 ALRB No. 43, which al so applies
to Respondent. For practical purposes, the Respondent's liability in Admral
Packi ng now extends fromFebruary 21, 1979, until Novenber 19, 1979, whereupon
its liability in the instant case commences. V¢ have bifurcated the nmake-
whol e period in the instant case to expedite conpliance. John Hnore Farns
(Mar. 10, 1982) 8 ALRB No. 20.

8 ALRB N0 23 3.



Agricultural Labor Relations Board hereby orders that Respondent Mrtori
Brothers, its officers, agents, successors, and assigns, shall:
1. Gease and desist from

(a) D scharging, suspending, or otherw se discrimnating
agai nst, any agricultural enployee in regard to hire or tenure of enpl oynment
or any termor condition of enpl oynent because he or she has engaged i n any
activity protected by section 1152 of the Act.

(b) Failing or refusing to bargain collectively in good faith
wth the Lhited FarmVWrkers of Arerica, AFL-Q O (URW or its authorized
representatives by unilaterally changi ng the wages or any other termor
condition of enpl oynent of its enpl oyees.

(c) Failing to bargain in good faith wth the UPWw th
respect to wages, hours, and other terns and conditions of enpl oynent of its
enpl oyees, or the negotiati on of an agreenent covering such enpl oyees, or in
any other manner failing or refusing to so bargain wth the UFW

(d) Inany like or related nanner interfering wth,
restraining, or coercing any agricul tural enpl oyee(s) in the exercise of the
rights guaranteed themby Labor Gode section 1152.

2. Take the follow ng affirmative actions whi ch are deened
necessary to effectuate the policies of the Act:

(a) Mike whol e each enpl oyee enpl oyed since January 1977,
for any loss of pay and other economc |osses resulting from Respondent's

di sconti nuance of the Cal exi co bus transportation for

8 ALRB Nb. 23 4,



wor ker s.

(b) oon request, neet and bargain wth the UFW
as excl usi ve col |l ective bargai ning representative of its enpl oyees regarding a
col |l ective bargai ning agreenent and any unlawful unilateral changes in working
conditions it has effected, and enbody any understandi ng reached in a si gned
agr eenent .

(c) Won request of the UFW rescind the unilateral wage
increase in the lettuce piece rate instituted during the 1979-80 | ettuce
harvest season and thereafter pay the piece rate in effect prior toits
unilateral increase, unless and until a wage change i s negotiated in good
faith wth the UFWas the enpl oyees' certified bargai ning representati ve.

(d) NMake whole all of its agricultural enpl oyees for any
| oss of pay and ot her economc | osses they have suffered as a result of
Respondent's failure or refusal to bargain in good faith wth the UFW
regarding a col | ective bargai ni ng agreenent and the wage i ncreases Respondent
unlawful |y granted to its enpl oyees in Decenber 1979, plus interest conputed
at seven percent per annum The period of said obligation shall extend from
Novenber 20, 1979, until the date in May 1980 on whi ch Respondent submtted to
the UAWa full counter-proposal, and fromthat date in May 1980, until the
dat e Respondent commences good-faith bargaining with the UFWwhich results in
a contract or bona fide inpasse.

(e) MNake whole all agricultural enpl oyees enpl oyed in the
Martinez crew on Decenber 5, 1979, for any | oss of pay and ot her econom c

| osses they have suffered as a result of their

8 ALRB NO 23 5.



di scharge, reinbursement to be made according to the formula stated " J & L
Farns (Aug. 12, 1980) 6 ALRB No. 43, plus interest thereon at a rate of seven
percent per -annum

(f) Preserve and, upon request, nake available to this Board
and its agents, for examnation, photocopying, and otherw se copying, all
payrol | records, social security paynent records, tine cards, personnel
records and reports, and all other relevant and necessary to a determnati on,
by the Regional Drector, of the backpay period and the amount of backpay due
under the terns of this Qder.

(g0 Sgnthe Notice to Agricultural Enpl oyees
attached hereto, and after its translation by a Board agent into appropriate
| anguages, reproduce sufficient copies in each | anguage for the purposes set
forth hereinafter,

(h) Ml copies of the attached Notice, in all
appropriate | anguages, wthin 30 days after the date of issuance of this
Qder, to all enpl oyees enpl oyed by Respondent at any tine during the period
from Decenber 1979 until the date on which the said Notice is nail ed.

(i) Post copies of the attached Notice, in al
appropriate | anguages, for 60 days in conspi cuous places on its premses, the
period and place (s) of posting to be determned by the Regional Drector, and
exerci se due care to replace any copy or copies of the Noti ce which may be
altered, defaced, covered, or renoved.

(j) Arrange for a representative of Respondent or Board

agent to distribute and read the attached Notice, in all

8 ALRB Nb. 23 6.



appropriate | anguages, to its enpl oyees on conpany tine and property at
tine(s) and place(s) to be determned by the Regional Drector. Follow ng the
readi ng, the Board agent shall be given the opportunity, outside the presence
of supervisors and nanagenent, to answer any questions the enpl oyees may have
concerning the Notice or enpl oyees' rights under the. Act. The Regi onal
Orector shall determne a reasonabl e rate of conpensation to be paid by
Respondent to all non-hourly wage enpl oyees in order to conpensate themfor
tine lost at this reading and during the question-and-answer peri od.

(k) Notify the Regional Orector in witing, wthin 30 days
after the date of issuance of this Qder, of the steps Respondent has taken to
conply therewth, and continue to report periodically thereafter, at the
Regional Drector's request, until full conpliance is achieved.

Dated: March 23, 1982

HERBERT A PERRY, Acting Chairnman

JEROME R WALD E Menber

8 ALRB N0 23 1.



MEMBER MECARTHY, Concurri ng:

| amin basic agreenent wth the ALOs anal ysis and concl usi ons in
this case, but | find it necessary to distinguish ny approach to this case
fromthat of the mgority. Hrst, it should be noted that | dissented to the

najority's conclusion in Admral Packing (Dec. 14, 1981) 7 ALRB No. 43, that

Respondent and ot her enpl oyers were engaged i n bad-faith bargai ning as of
February 21, 1979. Athough | concluded in ny dissent that a legitinate

| npasse began on that date, the inpasse was at |east tenporarily broken in the
i nstant case when Respondent’s negotiator sent a letter to the Uhion on
Novenber 20, 1979, proposing a wage rate higher than that offered prior to

i npasse. See H-Wy Billboards, Inc. (1973) 206 NNRB No. 1. | would find

that no bona fide inpasse occurred thereafter and that, on the state of the
record in this case, Respondent was not free to unilaterally rai se wages to a
| evel higher than it had offered prior to inpasse.

| wish to enphasize, however, that the failure to arrivi

8 ALRB Nb. 23 8.



at inpasse prior to making unilateral changes does not autonatical |y render
such changes unlawful . Had Respondent been abl e to adequatel y denonstrate
the exi stence of an extenuating circunstance such as busi ness necessi tyy

or continuation of an established past practice (raintenance of the status
guo), the unilateral changes in question could have been | awf ul | y

I npl enented irrespective of the existence of any inpasse and w t hout having
afforded the Uhion an opportunity to bargain. (For busi ness necessity, see
Wnn-D xie Sores (1979) 243 NLRB 972 and D | ene Answering Service, |Inc.
(1981) 257 NLRB Nb. 24; for past practice, see NRBv. Katz (1962) 369 U S

736, General Mbtors Acceptance Gorporation (1972) 196 NLRB 137, enforced
476 F.2d 850 (1st dr. 1973), and Ithaca Journal -News, Inc. (1981) 259 NLRB
Nb. 60.

It does not appear that business necessity per se was
rai sed as a defense by Respondent. As for the defense of established past
practice, it nust be shown that such practice is pursuant to nornal conpany

policy. Reed Seismc v. NLRB (1971) 440 F.2d 598. Here, the only evi dence

of past-practice concerns wage rates which were dictated by uni on contract
over a relatively short period of tine. It does not appear fromthe record
that Respondent established and nai ntai ned over a significant period of
tine a policy of regular wage increases based on objective factors. |

agree wth the ALOthat this nakes Respondent's past-practice

17 " . . . .

= This exception takes on added i nportance in the agricul tural
setting. Timng in cultivation and perishability of crops often create
situations in which changes affecting otherw se nandat ory subj ects of
bargai ning nust be nade rapidly and unilaterally.

8 ALRB Nb. 23 9.



def ense unavai | i ng.

| amalso in agreenent wth the ALOs position that once
tal ks resuned, Respondent was obliged to bargain toward an entire contract
rather than sinply toward agreenent or inpasse on the one issue of wages.
However, had Respondent resuned full-scal e negotiations in good faith, it
could lawful I y have reached i npasse on the wage i ssue and then proceeded to
i npl enent a unilateral change consistent wth its last offer during

negotiations. See Wnn-Dixie Sores, Inc. v. NLRB supra, 243 NLRB 972,

Gentral Mrginia Hectric Gooperative (1981) 259 NLRB Nb. 46.

As Respondent has not denonstrated an adequate defense based on
busi ness necessity or continuation of the status quo, and as it failed or
refused to bargain in good faith toward an entire contract once the tal ks
had resuned, | concur in the result of the ngjority's decision.

Dated: March 23, 1982

JGN P. McCARTHY, Menber

8 ALRB Nb. 23 10.



NOT CE TO ACR QLTURAL EMPLOYEES

After investigating charges that were filed in the B Gentro Ofice, the
General ounsel of the Agricultural Labor Rel ations Board i ssued a com
plaint that alleged that we had violated the law After a hearing at which
each side had an opportunity to present evidence, the Board found that we
did violate the law by bargaining in bad faith wth the UFWregarding a
col | ective bargai ning agreenent, by changing the wage rates and Dus servi ce
fromGCal exico wthout first negotiating wth the UFW and by di schargi ng
the Martinez crewon February 6, 1979. The Board has told us to post and
publish this Notice. V& wll do what the Board has ordered us to do. V¢
also want to tell you that the Agricultural Labor Relations Act is a law
that gives you and all farmworkers these rights:

1. To organi ze your sel ves;

2. To form join or hel p unions;

3. Tovote in a secret ballot election to decide whether you want a
4 .

union to represent you;
To bargain wth your enpl oyer to obtain a contract covering your
wages and worki ng conditions through a union chosen by a majority
of the enpl oyees and certified by the Board;
5. To act together wth other workers to hel p or protect one another; and
6. To decide not to do any of these things.

Because this is true we promse that:

VEE WLL NOT do anything in the future that forces you to do, or stops you
fromdoing any of the things |isted above.

Particularly, VW WLL NOTI nake any changes in your wages, hours or condi-
tions of enpl oynent wthout negotiating wth the UFW

WLL pay those workers enpl oyed during the 1979-1980 and/or 1980- 1981
| ettuce harvest season (s~) for any economc |oss they suffered during said
pelri od (s) as aresult of our unilateral discontinuance of bus service from
Cal exi co.

VEE WLL nake whol e al | menbers of the Martinez crew who were di scharged on
or about February 6, 1980, for all |osses of pay and ot her noney | osses
they suffered as a result of their discharge.

VEE WLL neet with your authorized representatives fromthe UFW at their
request, for the purpose of reaching a contract covering your wages, hours
and condi tions of enpl oynent.

VE WLL rmake whole all of our enployees who suffered any economc
| osses as a result of our failure and refusal to bargain in good faith
wth the UFWsi nce Novenber 20, 1979.

Dat ed: MARTCR BROTHERS
By:

(Represent at i ve)
(Title)

If you have a question about your rights as farmworkers or about this
Notice, you nay contact any office of the Agricultural Labor Rel ations
Board. (nhe office is located at 319 Witernan Avenue, H Centro,
Galifornia, telephone nunber is (714) 353-2130. This is an official

Noti ce of the Labor Rel ations Board, an agency of the Sate of California.

DO NOI FEMOVE R MUTT LATE
ALRB NO 23



CASE SUMVARY

Martori Brothers Dstributors (UFW 8 ARLB No. 23
Case Nos. 79-CE187-EC
80- & 10-EC
80- (& 91-EC
ALODEd S ON

The ALOfound three separate violations of the ALRA Frst, he found that
Respondent engaged in surface bargaining in violation of Labor Code section
1153 (e) by suggesting to the UFWthat it woul d negotiate, then abruptly
rejecting the Uhion proposal inits entirety/ declaring an i npasse, and
unilaterally raising wage rates. Second, the ALO found that Respondent

di scontinued bus service for its enpl oyees wthout bargaining wth the UFW
Third, he found that Respondent discharged a | ettuce harvest crew for engagi ng
in aone-day strike, in violation of Labor Code section 1153 (a).

BOARD DEO S ON

The Board affirned the ALOs findings, conclusions, and recommendations, wth
one exception. A though the ALOfound that Respondent bargai ned in bad faith,
he recomrmended no nake-whol e renedy. The Board order included a nake-whol e
provisioninits

renedi al order.

* % *

This Case Sunmary is furnished for information only and is not an official
statenent of the case, or of the ALRB

* % *
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STATEMENT GF THE CASE

Robert LeProhn, Admnistrative Law Gficer: This case was
heard before ne in H GCentro, Galifornia, on Septenber 22, 23,
24, 25 and 26. The charge in Gase No. 79-CE187-EC was fil ed
Decenber 8, 1979. The charge in Gase No. 80-CE 10-EC was filed
January 8, 1980. The charge in Case No. 80-CE91-EC was filed
February 6, 1980. Separate conpl aints, to which Respondent filed
tinely answers, were issued in 79-CE 187-EC and 80-C& 10-EC A

conpl aint issued June 30, 1980, consolidating the above-nunbered

cases for trial. The charge and the conpl aint were duly served
upon Respondent .

The Whited FarmWrkers of Anerica (AFL-A O noved to
intervene in the proceedings on the ground that it was Charging
Party. The notion was granted.

Each party was given full opportunity to participate in
the hearing and post-hearing briefs were filed by Respondent and
by General Qounsel .

Uoon the entire record, including ny observation of the
deneanor of the w tnesses and after consideration of the briefs,

| nmake the fol | ow ng:

FI NDNGS GF FACT

. Jurisdiction

Martori Brothers is a partnership engaged in agricul -
ture in Inperial GCounty, Galifornia, and is an agricultural em
pl oyer wthin the neaning of Labor Code 81140. 4(c).
The Lhited FarmVWrkers of Averica (AFL-AQ is an or-
gani zation in which agricultural enpl oyees participate. It repre-

sents those enpl oyees for purposes of collective bargai ning, and

-2
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it deals wth agricultural enpl oyers concerning grievances, wages,

hours of enpl oynent and conditions of work for agricultural enployees.

The GFWis a | abor organi zation within the neaning of Labor Code
S1140. 4(b) .

and 1155.2(a) of the Act by unilaterally effecting a change i n wages and by

The Uhfair Labor Practices Al eged
Respondent is alleged to have viol ated 881153(a), 1153(e)

unilateral ly effecting a change in a condition of enpl oynent whi ch was a

nmandat ory subject of bargaining. Respondent is further alleged to have

viol ated 81153(a) by termnating one of its |lettuce harvest crews for engagi ng

In protected concerted activity.

The Uhilateral VMge | ncrease

The Facts.
Background: Onh January 27, 1978, the UFWwas certi -

fied as bargaining representative for all agricultural enpl oyees

of Respondent. ontract negotiations between Respondent and the

DFWwere carried on between April, 1978, and Novenber, 1978, wth-

out

agreenent bei ng reached.

I n Novenber, 1978, Respondent joined an industry

bar gai ni ng group conposed of approxi natel y 28 veget abl e growers

operating in the Salinas and I nperial Valleys whose contracts, for

t he

nost part, were due to expire on January 1, 1979.1]

h February 21, 1979, the enpl oyer group submtted a

proposal covering all contract provisions to which the group was

prepared to agree and whi ch contai ned a wage proposal for all

1/ Afewof the agreenents were due to expire on Decenber |7 1978.

Respondent had no prior agreenent wth the UFW
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contract classifications. The wage proposal for a conventi onal
ground pack | ettuce piece rate was $. 61 per carton the first year,
$.65 the second year and $.70 the third year. The UFWsubmtted &
count erproposal on February 28, 1979. It was rejected; the enpl oyer
group decl ared the parties were at inpasse; and no further

proposal s were exchanged.g/ February 28 was the end of the 1978-
1979 |l ettuce harvest season in the Inperial Valley.

In My, 1979, Sun Harvest wthdrew fromthe mul ti-
enpl oyer group and began neeting separately wth the DFW I n June
the Uhion al so began neeting wth that portion of the multienpl oyer
group based in Salinas. The Inperial Valley growers thereupon
w thdrew fromthe mul ti enpl oyer negoti ati ons.

There was one neeting in August between the Inperial
Vall ey growers, including Martori, and the UPW No new proposal s
wer e exchanged.

h Novenber 20, 1979, Respondent notified the UFWhby
letter fromNassif to Burciaga that it was contenpl ati ng changi ng
its harvest operation fromthe conventional trio systemto a quin-
teta systempaying a rate of $.80 per carton. 3 The letter al so
stated that if Respondent continued to use trios, it woul d pay
$.75 per carton. Nassif's letter requested that the UFWadvi se

hi mwhen it woul d be convenient to neet to negotiate regarding the

2/ As"a result of the enpl oyers' action, an unfair |abor
practice was filed. The nmatter has been heard by another Adm nis-
trative Law dficer whose decision is currently pending before the
Board [see Admral Packing, et al, 79-C&=38-EC, et al]. The
exi stence or nonexi stence of an inpasse as of February 28, 1979, is
not at issue herein.

3/Nassif is an attorney. He al so represented (ol ace
Bros., Vessey & onpany, and Maggi o, Inc., the other |nperial
Val |l ey growers involved in the mul ti enpl oyer bargai ning. Burciage
is an official of the UFW
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change to quintetos and the various rates proposed by Respon-

dent, 4

By letter of Novenber 26 Ann Smth, URWnegoti at or,
responded to Nassif's letter, stating that the UFWwas willing to
neet to discuss the quinteto and trio systens and the appropriate
wage rates for the respective systens in the context of
negotiating a col |l ective bargai ning agreenent. Smth further
stated that the Uhion would regard the unilateral inplenentation
of a wage increase or the quinteto systemas a violation of the
ALRA.  Various neeting dates were suggested in her response.

Respondent and the UFWnet on Decenber 7, 1979. S
Havi ng recei ved Martori's proposed change in the | ettuce pi ece
rate, the UFWsuggested the followng al ternati ve approaches to
the resuned negotiations: using the UFWs recently negoti at ed
agreenent wth Sun Harvest as the basis for settlenent wth Respon-
dent, since that settlenent had been used to reach agreenent wth
approxi mately 18 other enpl oyers; or if Respondent regarded that
approach as unsatisfactory, the UFWwoul d nake t hose changes in
its February 28, 1979, proposal which it felt were warranted by
the change i n Respondent's position on wages.

No answer regarding the proposed alternative

approaches was elicited during the neeting. Later that day Nassif told

Smth that Respondent was not interested in the Sun Harvest agreenent and

that the UPWshoul d proceed w th the bargai ning by

4/ The proposed trio rate was the sanme as that in the Sun
Harvest agreenent .

5/Nassif and Martori were present for Respondent. Jerry

Gohen, the General (ounsel for the UFW was present wth Smth on behal f of

the WW

- 5-
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submtting a proposal in response to Respondent's wage nodifi ca-

tion. o Smth never received an expl anati on regardi ng why Martori

found the Sun Harvest agreenent unacceptabl e. There was no nention

of an anticipated change to a quinteta system 7

Curing the course of the neeting, Smth agai n ad-

vised Nassif that the UWPWwould not agree to any unilateral interim

wage i ncrease being i npl enented at the outset of the 1979-1980
season. Smth testified that Nassif stated that there had now
been a break in the inpasse. The neeting | asted approxinately 20
m nut es.

Having learned that Martori was not interested in
adopting the Sun Harvest agreenent, the Union, by letter of
Decenber 19, submtted proposed nodifications of its February 28
proposal . Previously proposed changes in the Recognition Article
found in the prior contract were wthdrawn; proposed nodification

of the Hring Hall and Unhion Label Articles were wthdrawn; the
Uhi on now proposed no change in those articles as found in the
prior agreement. The Lhion also nodified its position regardi ng
contributions into its nedical plan and its pension plan, as well
as reducing its wage proposal to $.80 per carton for trios. Wile
the nodifications reduced the Lhion's February 28 proposal, the
cost inpact was still greater than the cost of conparabl e provi-

sions in the Sun Harvest agreenent.

6/Smth' s testinony as reported i s anbi guous, the con
struction set forth above seens the nost reasonabl e reading. See
Reporter's Transcript V. 1, p. 57, LL. 8-17.

7/ According to Smth there was no di scussion of the
wage proposal nade by Martori in Nassif’'s Novenber 20 letter.
Nor were any substantive proposal s di scussed. Nassif testified the
Lhi on was unprepared to di scuss wages or the quinteta

system
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Nassif responded to the Lhion' s Decenber 19 nodifi ca-
tions by letter of Decenber 31. He asserted the parties were
again at inpasse and would renain so until the UFWwas prepared
to put forth a position which recognized the differences between
Martori and the ot her conpani es he represented on the one hand
and Sun Harvest on the other or until Martori was prepared to
sign the Sun Harvest agreenent. Hs letter al so asserted that
the DFWwas not bargaining in good faith and had no desire to
reach agreenent on any terns but the Sun Harvest agreenent.

The Whi on responded on January 9, 1980, in a letter
fromSmth to Nassif in which Smth contends that Nassif msstates
the Unhion position wth respect to the Sun Harvest contract and in
whi ch she asserts there is no inpasse. The letter states that the
UFWis ready to neet at any tine. There is no suggestion in her
letter that further nodifications of the Uhion position mght be
forthcomng at such a neeting.

By letter of January 21, 1980, directed to the ALRB
office in H Centro, Nassif conceded that Respondent increased the
wages of |ettuce harvest enpl oyees to $.75 per carton for the con-
ventional ground pack. The letter further states the increase was
effective wth the start of the Inperial Valley |ettuce harvest
season. Nowhere does the record reveal the precise date on which
Martori started its 1979-1980 harvest. The 1978-1979 har vest
began on Decenber 26, 1978. FRon Hall, manager of Inperial Valley
Vegetabl e G owers Associ ation, testified the majority of the
Inperial Valley growers did not begin the 1979-1980 harvest before
Decenber 15. Absent credible testinony to the contrary, | find

Martori began its lettuce harvest sonetine between Decenber 15

-7 -



© 0 N oo O bh W N

N NN N N NN NN P P P B P PP PP
0o N o o0 M WODN PO O 0O N O 0o M WO DN+, O

and Decenber 31, 1979.

On January 28 Nassif wote Smth acknow edgi ng her
letter of January 9. He asserted that Smth had stated in front of
w tnesses that the best Respondent and others represented by Nassif
coul d hope to obtain was the Sun Harvest agreenent? that if the
conpani es opted to bargain from"bargai ning proposal s,” sonethi ng
| ess desirable fromthe conpany's viewwould result. Nassif then
stated: "Ve are happy to continue negotiations wth the prospect of
reaching a (ol | ective Bargai ning Agreenent." He requested gui dance

regardi ng where the UFWwoul d be willing to nodify its position on

“critical issues.” Nassif then recited specific areas in the UFW
proposal whi ch were troubl esone to Respondent and the ot her com
pani es: union security, seniority, cost of |iving, union represen-
tati ves and nechani zati on.

The letter closed wth an inquiry regard ng whet her
the UFWwas prepared to negotiate separate contracts wth each of
the enpl oyers or whether the UFWwas going to maintain its posi-
tion that each nust agree to the Sun Harvest contract as a "Mster

Agreenent” and limt negotiations to |ocal issues. g

Smth responded to Nassif in aletter dated

February 6 in which she states that Nassif mscharacterized the
UFW's posi tion and in whi ch she denies ever stating that the Sun
Harvest terns and conditions were the best whi ch Respondent and
the other three conpanies could obtain. She urged that if Respon-
dent wanted to negotiate a contract for its Gonpany that it pro-
ceed to do so by nodi fying the position it presently had on the

Respondent ' s | etter al so sought di scussion about es-

tablishing a wage differential for non-lettuce, non-vegetabl e
crops grown by sone of the conpani es.
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table. Additionally, Smth suggested that "the way to get negoti a-
tions off dead center was for Respondent to reply to the Lhion's
nodi fied position of Decenber 19, 1979. She proposed that this be
done in a neeting attended by principal s fromeach of the four com
pani es represented by Nassif.

In aletter dated February 12 Nassif requested that
Smth advise himof available dates for a neeting. He cautioned
that the chances for progress were slimif the Union adhered to a
take-it-or-leave-it attitude wth respect to the Sun Harvest agree-
nent .

After an exchange of tel ephone calls initiated by
Nassif, the parties net on March 4. Nassif stated he woul d submt
awitten response to the UFWs Decenber 19, 1979, proposal. In
April the Uhion received a witten response wth respect to all
itens but wages. A response on wages was recei ved i n My.

B. oncl usi ons.

Interns of the issue in the pendent hearing, it is
irrel evant whether the parties were at inpasse, during the period
between February 28, 1979, and Novenber 20, 1979. Admttedly,
Martori wanted to increase the piece rate for trios to $. 75 per
hour at the outset of the 1979-1980 | ettuce harvest. The proposed
rate was in excess of his pre-inpasse offer, assumng arguendo
that such a state existed, and could not legally be effected wth-
out resunption of bargaining. Thus, we nay start with the propo-
sition that any pre-existing i npasse was broken by Nassif's letter
of Novenber 20 to the WW

Snce the UFWat no tine agreed to the $.75 rate, at

issue is whether its wunilateral inplenmentation by Martori violated
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81153(e). Generally speaking, unilateral changes in wages, hours
or other conditions of enploynent in the face of a duty to bargain
are permtted only when the parties have bargai ned to i npasse or..
situations in which Respondent's failure to effectuate the change
woul d be chargeabl e as failure to bargain in good faith, i.e., in
ci rcunstances where the Respondent's past practice with respect to

the affected condition nandates the change. In the latter situa-

tion Respondent's unilateral act is nore appropriately viewed as
nai ntenance of a "dynamc" status quo. Here, Respondent nakes both
argunents in defense of its action.

The National Labor Relations Board has set forthits

general criteria for determning inpasse in the follow ng terns:

Wet her a bargai ni ng i npasse exists is a
natter of judgnment. The bargai ni ng his-
tory, the good faith of the parties in
negotiations, the |ength of negotiati ons,
the inportance of the issue or issues as to
whi ch there is disagreenent, the contenpo-
raneous understandi ng of the parties as to
the state of negotiations are all relevant ,
factors to be considered in deciding

whet her an i npasse in bargai ni ng exi sts.
(Footnotes omtted). 9/

Mre recently the National Labor Rel ati ons Board

st at ed:
A genui ne i npasse in negotiations is syno-
nynous W th deadl ock: the parties have
di scussed a subject or subjects in good
faith, and, despite their best efforts to
achi eve agreenent wth respect to such,
neither party is wlling to nove fromits
respective position. 10/

The ALRB has simlarly defined a condition of

9/ Taft Broadcasting (o., Inc., 163 NLRB 475, 478 (1967),
aff'd sub nom Anerican Federation of Television & Radio Artists,
AFL-QOv. NL.RB, 39 F.2d 622 (DC dr. 1968).

10/H -Wy B |l boards, Inc., 206 MLRB 22, 23 (1973).

- 10 -



© 00 N o o b~ w DN P

N N RN N RN N NNR R P B R P B R P
© N o 00N W N RFP O © 0 N O OO~ W N B O

i npasse. "l npasse occurs when the parties are unable to reach
agreenent despite their best good-faith efforts to do so. w1l
An essential prerequisite to reaching that state of
deadl ock which permts an enpl oyer to effect unilateral changes in
wages, hours or other conditions of enploynent is that the deadl ock
is the culmnation of good-faith bargai ning by the enpl oyer and the
union. Certainly a cormon reason for rejecting a clai mof inpasse
is the failure of the party so claimng to. bargai n in good
fai th,l—zl Thus, it becones necessary to review Respondent's con-
duct during the period between Novenber 20 and Decenber 31 to as-
certain whether it bargained in good faith. As in any situation in
whi ch surface bargaining is at issue, the totality of the circum
stances nust be considered. After so doing, | conclude that during
the course of negotiations foll ow ng Novenber 20 at |east until the
end of 1979, Respondent engaged in surface bargaining. This con-

el usi on conpel s the further concl usi on no genui ne i npasse exi st ed

when Respondent unilaterally gave effect to the $.75 per carton
triorate; it follows that the increase was violative of 81153(e)

and (a). Ve turn nowto an elucidation of the path to this con-
cl usi on.

Initially, it is apparent Respondent had a |imted
obj ective when it suggested a resunption of neetings. As is nani-
fested by Nassif's Novenber 20 letter, Respondent sought to create
an environnent in which it could wth inpunity grant a wage in-

crease. The Novenber 20 letter does not suggest a wllingness to

11/ Masaii BHo, dba Bo Farns, et al, 6 ALRB No. 20, at
p. 11, dting B Il GooK Bui ck, 224 NLRB 1094 (1976).

12/ See 44 Tex Law Rev. 769.

- 11 -
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bargai n regardi ng any subject matter but V\ages.@ S nce a party nay
not, consistent wth its obligation to bargain in good faith,
condi ti on bargai ni ng upon di scussion of a single nmandatory subj ect
to the exclusion of other such subjects, the narrow scope of pro-
posed bargai ning set forth in Nassif's letter suggests Respondent
was unprepared to discuss other mandatory subjects. A best the
inference to be drawn fromthe letter is equivocal. Wen placed in
the context of Respondent's course of conduct thereafter, a proper
inference is that the letter was the openi ng shot of a preconcei ved
plan to sanitize the rate i ncrease Respondent had al ready deter-
mned to nake, irrespective of the Unhion s response.

Uoon recei pt of Nassif's letter, it was i ncunbent
upon the UFWto denand negotiations or risk waiving its right to

object to the proposed rate increase. 4

It did so, and the par-
ties net on Decenber 7.

The neeting was brief. It appears that the imm-
nence of the 1979-1980 harvest season stirred sone activity not
only by Respondent but also by three other Inperial Valley growers

represented by Nassif. The UFW represented by Smth, held brief

neetings that day wth each of the grov\ers.E/

The Martori neet -
ing was devoted to an attenpt to get negotiations back on track

after the extended hiatus in neetings between the parti es.@ To

13/ The letter expressed a desire to discuss harvesting
by use of quintetas rather than trios; but this subject matter is
essentially a wage i ssue.

14/ G obe-Lhion. Inc., 222 NLRB 1081 (1976); Lange
Gonpany, 222 NLRB 558 (1976).

15/ Gol ace Bros., Vessey & Conpany, and Maggi o, |nc.

16/ Bet ween February 28, 1979, and the Decenber 7
neeting the parties net one tinme in August.

- 12 -
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this end Smth suggested two approaches: that Martori accept the
Lhion's newy negotiated agreenent with Sun Harvest as the basic
agreenent and that the parties turn their attention to negotiating
|l ocal issues. S nce the Lhion had been successful in reaching
agreenent wth 18 independent growers followng this fornmat, it
cannot be said that such a proposal evidenced bad faith on the part

of the LFVV1—7/ As an alternative, the Uhion said it woul d prepare

those nodifications of its |ast proposal to Martori which it

thought warranted by Respondent's nodified wage position. Nassif
was unabl e to respond to the UFWposition, and the. neeting re-
cessed. Later that day, Nassif wthout explanation told Smth the
Sun Harvest alternative was unaccept abl e and suggest ed she submt
nodi fications of the UPWs February 28 proposal . Wil e the absence
of an expl anation for rejection of a proffered proposal nmay in sone
I nst ances evi dence surface bargai ning, such is not the case here.
Respondent was given alternatives, it selected one and proposed
that negotiation proceed i n accordance therewth.

The Uhi on responded by submtting nodifications of
its February proposal on Decenber 18. It appears the nodified pro-
posal was not submtted on the date originally promsed; however,
the delay was not so significant as to nanifest a failure to bar-
gai n.

Respondent ignored and failed to respond to the UFWs
nodi fied proposal until April, 1980, and then responded only

17/1ts success wth this fornat renoves the proposal
fromthe category of proposal s manifesting bad faith because its
proponent coul d be expected to know that no reasonabl e party
acr oss;
the table could find it acceptable. See

- 13 -
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partially. 1t was My, 1980, before a conpl ete response was fort h-
comng, atine well after the conpl etion of the 1979-1980 season.
This delay in response to the UPWs proposal, a proposal nade pur-
suant to the bargai ni ng approach for whi ch Respondent opted, nay
properly be construed as a |l ack of interest in negotiating a con-
tract and thus evi dence that Respondent was engaged i n surface bar-
gai ni ng during Decenber, 1979.

A further indicia of Respondent's surface bargai ni ng
is Nassif's letter of Decenber 31, his first communication with the
Lhion follow ng recei pt of their nost recent proposal. Negotia-
tion had just resumed and there had been no neani ngful di scussion
of the nost recent UFWproposal which nodified its previously pre-
sented position in significant ways both as to costs and condi -
tions. Nassif's statenent that the parties had agai n reached i m
passe was a self-serving statenment artificially attenpting to
create inpasse so as to insul ate Respondent fromliability for
havi ng al ready rai sed wages wthout notice to the Lhion. If in-
deed a deadl ock exi sted on Decenber 31, it was a deadl ock resul ting
fromRespondent’'s failure to bargain in good faith during the
peri od subsequent to Novenber 20, 1979,

Resi sting this concl usi on, Respondent argues t hat

the UFWfailed to bargain in good faith during the rel evant
period, pointing to the fact that the Decenber 19 proposal though
reduci ng wage, pension and nedi cal insurance denands, still |eft
t hose denmands above the cost of the sane itens in the rejected Sun
Harvest agreenent and also to the fact that Smth alleged y stated
the Sun Harvest agreenent was the best contract Martori coul d hope

to obtain.

- 14 -
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Smth denies having nade the Sun Harvest remark. Re-

solution of this conflict inthe testinmony is not crucial. Even,
if made, the single cooment juxtaposed to the UFWs course of con-
duct is entitled to no significance beyond that of a renewed
attenpt to get Respondent to opt for the Sun Harvest alternative,
and it could not reasonably be construed as an ultinatumentitling
Respondent to view further negotiations toward a separate contract
as futile. 18/ Nor is the fact that the Decenber 19 UFWproposal s
did not reduce its wage, pension and heal th i nsurance proposal s to
the Sun Harvest |evel a nanifestation of a failure to bargain in
good faith. After the hiatus, the Decenber nodification was essen-
tially a first proposal and coul d not have reasonabl y been con-
strued as an inflexible position on the part of the DFW Rat her,
It nore reasonably coul d be construed as a signal that, despite
Respondent' s rejection of the Sun Harvest option, the Uhion was
prepared to nove toward settlenent on a single contract basis.
Sated otherw se, the Lhion's conduct up to Decenber 31 was not
"necessarily inconsistent wth a sincere desire to concl ude an

agreenent . and thus was not a failure to bargai n i n good
faith. o Therefore, UFWconduct did not excuse Respondent from
its good faith bargai ning obligation.

Havi ng found Respondent engaged in surface bargai n-
ing, it follows that no genui ne i npasse exi sted when it unilater-
ally effected the $.75 per carton wage rate and that this action
was a refusal to bargain violative of 81153(6).

It remains to discuss Respondent's other |ine of

18/ See Dust-Tex Service, Inc., 214 NLRB 398, 405 (1974)

19/NL.RB v. Katz, 369 US 736, 747 (1962).

- 15 -
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defense, i.e., the wage increase was nai ntenance of a dynamc
status quo and required by its past practice under pain of violat-

ing S1153(e) had the increase hot been grant ed. 2 Respondent

correctly asserts that even during the course of negotiations an

enpl oyer is permtted to nmake wage i ncreases in accord wth a well

establ i shed policy and practice operative prior to any obligation to

bargain wth the i ncunbent union. The General (ounsel contends
the principle is inapplicable here, | agree.

The parties stipulated that from1975 to 1978
Martori was covered by a naster collective bargai ni ng agreenent
wth the Teansters and that pursuant to that agreenent, there were
general wage increases during July of each contract year. There is

no evi dence of Respondent's practice during the years prior to 141

1975.
The rationale for permtting unilateral wage in-

creases pursuant to an enpl oyer instituted historical practice is
| napposi t e when those i ncreases were nandated under a col |l ective
bar gai ni ng agreenent. Wien wage i ncreases have historically re-
suited fromthe bargai ni ng process, enpl oyees can reasonably be
hel d to understand that a change in bargaining agent may result in
a change in the timng and anount of their increases. Mre signi-
ficantly, they can be held to understand that prior increases have
not been voluntarily granted by their enpl oyer as a freely adopt ed
policy. Having voted to change bargai ning agents, they cannot be
heard to argue they are bei ng puni shed by Respondent's failure to

adhere to practices negotiated by the bargai ning representative

20/ See Gernan, Basic Text on Labor Law (1976), pp. 450-

454,
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whomt hey rej ect ed.z—]j Thus, Respondent's "dynam c status quo”
argunent msses the nark.

Respondent ' s defenses to effectuation of a unilateral
wage i ncrease havi ng been found unavailing, it follows that said
conduct viol ated 881153(e), (a) and 81155.2(a) of the Act.

V. The DO scontinuance & Bus Service

A The Facts.

Duri ng the 1976-1977 and 1977-1978 | ettuce harvest
seasons, Respondent transported workers to and fromwork. \Mrkers
inthe Martinez crewwere picked up at a location in Cal exi co and
bused to Respondent's fields near Brawey and Vst norel and.
VWorkers in a second Martori crew were bused froma location in
Brawtey. A sone point in the 1978-1979 | ettuce harvest season,

Respondent di sconti nued bus transportation fromand to Cal exi co. 2

Thereafter both harvest crews were transported fromBraw ey to and
fromthe work site. Respondent did not reinstitute bus transporta-
tion fromGal exi co during the 1979-1980 harvest season.

The UFWwas engaged i n bargai ni ng w th Respondent
when the Cal exi co pick-up was discontinued. It is undenied that
Respondent failed to apprise the UFWit contenpl ated el i mnating
the Cal exi co daily worker pick-up in advance of so doi ng; nor was
the WLhion thereafter notified Respondent had ceased this practice.
The UPW's initial awareness of Respondent's action cane in
February, 1980, with the filing of the charge in 80-C& 10- EC

2/CG. NL.RB v. Hendel Manufacturing Go., 523 F. 2d 133
(2nd A r. 1975).

22/ There is a conflict as to whether the transportation
was di scontinued in January or February, 1979. It is unnecessary
to resolve this conflict.

- 17 -
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The Enpl oyer proposal on the table in January and
February, 1978, contained an article dealing wth worker transpor
tation to and froma work site. Substantively, the Enpl oyers pro-
posed no change in the travel allowance article found in their

prior agreenment wth the u:\Ng’/

The URWcount er proposal of
February 28, 1979, al so contai ned a provi sion on worker transporta-
tion.

Respondent wtness Martori testified the Cal exi co bus
was di scontinued for economc reasons. After observing only eight
to 10 peopl e on the bus on January 5, 1979, he checked for about a
week on the nunber of workers riding the Cal exi co bus. Thereafter,
he concluded the low utilization nade it uneconomcal to continue
sending a bus to Cal exico, and he recormended to Seve Martori who
was the decision naker that it be di scontinued.

Hstorical ly, Respondent has provided bus transporta-
tion fromGlexico for its thinning crew It did so during
Sept enber, Qctober and Novenber, 1979, during the |ettuce thinni ng
season. The forenan-bus driver for the thinning crewtestified
that 38 to 42 workers rode the bus on a daily basis.

B. Gncl usi ons.

The fol low ng facts are undi sputed: Respondent for-
nerly provided transportation to and fromwork for Cal exi co based
| ettuce harvest workers. It ceased this practice, wthout notice
tothe UFW at a tine in January or February, 1979, when it had an
obligation to bargain in good faith wth the UFWand has never re-

suned it for |ettuce harvest workers.

23/1.e., the multienpl oyer Inperial-Salinas bargaining
unit.

- 18 -
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Respondent does not dispute that providing transpor-
tation of workers to and fromwork is, in an agricultural setting,
a mandatory subj ect of bargai ni ng. 24 Ther ef ore, Respondent vi o-
| at ed 81153(e) unless it was excused frombargai ning to i npasse on
this subject natter. The National Labor Rel ations Board and the
courts have long hel d that an enpl oyer's unilateral change in wages
or conditions of enploynent is a violation of Section 8 (a)(5) [ NLRA
counterpart of 81153(e)] because such conduct circunvents the duty
to negotiate, thereby frustrating the objectives of the NLRA as

much as does a flat refusal to bargain. 2l

The rule is otherw se
W th respect to perm ssive subjects of bargaining. %
Respondent defends on the ground of business justifi-

cation and upon the ground that the underlying charge is barred by

Labor Code §1160. 2. 27

VW turn to examne these defenses. Respondent’'s wt-
nesses testified that bus transportation fromQCal exico was term -
nat ed because an insufficient number of workers utilized the ser-
vice during the early part of the 1978-1979 harvest. There is cre-
dible testinony that approxi natel y 10 peopl e per day were using the
service as contracted to field bus loads in prior years. The fall-

off inutilization apparently derived fromthe workers' desire to

24/1n Phillips Broadcast Equi pnent Corp., 175 NLRB 939
(1969), respondent nade a simlar concession.

25/See NL.RB v. Katz, 369 US 736 (1962).

26/ Alied Chem Wrkers v. Pittsburgh Pate Qass .,
404 U S 137 (1971).

27/ Respondent apparent|y concedes that transportation to and from

N
(o¢]

work is a nandatory subject for bargaining. No argunent is nade ot herw se.
Aso indicative of this posture is its argunent that the UFWhad a duty to
seek out Respondent's enpl oyees and |l earn of their current working conditions.

- 19 -
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avoi d di sturbances at the Cal exi co pick-up sites stemmng froma
UFWstri ke agai nst other growers.- Assumng ar guendo Respondent's
expl anation .for its cessation of Calexico bus transportation is
accurate, it does not followthat the ALRA was not viol ated when
the change was effected. Wiile the presence of an overriding busi -
ness reason nmay avoi d the concl usion that ani nus toward the UFW
noti vated the change and thus a viol ati on of S1153(c), or provide
a sufficient balancing factor to avoid an i ndependent 81153(a) vio-
| ation, such business justification does not preclude finding a
violation of 81153(e). A business justification for enpl oyer bar-
gai ning positions, particularly for proposed changes in wages, hours

or other conditions of enploynent, is a sine quo, non of bargaini ng

in good faith. The proposal or mai ntenance of positions not so
grounded evi dences surface bargaining and a resultant failure to
bargain in good faith violative of 81153(e). But such is not the
thrust of the instant action. Bargaining and bargai ning i n good
faith i nposes duties upon the enpl oyer beyond nmaki ng reasonabl e
proposal s and nodi fi cations thereof.

e of the duties required of an enpl oyer who woul d
bargain in good faith is that it effect no change in wages, hours
or other conditions wthout notice to the bargai ning agent and
w thout providing the bargai ning agent with an opportunity to bar-
gain regardi ng the proposed change prior to its inplenentation. =
It isthis failure which is charged here, and it is this failure
whi ch conpel s the concl usi on Respondent viol ated 81153(e) unl ess

its conduct falls within one of the exceptions to the foregoing

28/NL.RB v. Katz, supra; Q Mirphy and Sons, 5
ALRB No, 617 Montebel | o Rose/ Mount A bor Nurseries, 5 ALRB No. 64;
As-HNe Farns, 6 ALRB No.9; Masaji Eo, et al, 6"ALRB No. 20.

- 20 -
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principl e.

Under the National Labor Relations Act there are
three najor exceptions to the principle that unilateral changes in
wages, hours or other conditions of enpl oynent violate Section 8(a)
(5: (1) when the enpl oyer has bargai ned to i npasse on the subject;
(2) when the nodification is a nai ntenance of the status quo as
concei ved dynamcal ly; and . (3) when the union has authorized the
change, thereby waiving its right to denand bargai ning on the sub-

j ect natter.ga/

None of the exceptions exist in the present case.
The change was effected at a tine when the parties were still neet-
ing and at a -tine when both parties were tendering proposals on the
subject matter. Thus, inpasse had not been reached on this subject
natter. Nb contention is nade that el imnation of Cal exico trans-
portation was mai ntenance of a dynamc status quo; nor on this re-
cord woul d such a contention find support. For the nost part the
"wai ver" exception relates to changes effected during the term of
a col l ective bargai ning agreenent; however, it is clear that the
bar gai ni ng representative, upon bei ng apprised of a proposed uni -
| ateral change during pendent negotiations, may lose its right to
bargai n regardi ng the change if no denand is nade. However, it is
uncontroverted the URWrecei ved no noti ce that Respondent was
about to or had elimnated Cal exi co busing. Thus, it cannot
successful |y be clainmed the UFWwai ved its right to bargain toim
passe on this subject natter.

As an affirmati ve defense to the all egation regarding,
di scontinued bus transportation, Respondent urges the subject is

barred by the provisions of 81160.2 in that the charge was filed

29/ Gornan, Basic Text on Labor Law p. 445,

- 21 -



© 00 N O 0o B~ W N P

N NN NN N NNNPRP P P P P P P P PP
0 N o O W N P O © 0N O 0o M W N P O

nore than six nonths after the date of the alleged violation. The
charge was filed January 5, 1980, a period well beyond the 81160. 2
period. Thus, unless the running of 81160.2 was tolled, the
charge is outl awned.

The Board in Montebello Rose Go., Inc., 5 AARB Nb. 64
(1979), follow ng precedent of NLRB and federal court cases inter-
preting Section 10(b) of the NLRA has stated: "... the limta-

tion period begins to run only ‘when the clai nant di scovered, or in
the exerci se of reasonabl e diligence should have discovered, the
act constituting the alleged [violation].”" [A p. 12.] Sated

ot herw se, the 81160.2 period does not begin to run until the
charging party has actual or constructive notice of the unilateral
change.

It is uncontroverted that the union had no actual
noti ce of the change until January, 1980, when the charge was
filed.

Respondent puts prinmary reliance on the doctrine of
constructive notice. Its argunent runs as foll ows: the discon-

ti nuance of bus service had an i rmedi at e and obvi ous effect upon
its enpl oyee; there is no evidence the discontinuation was to be

ot her than pernmanent; no enpl oyee nade i nquiry regardi ng whet her
bus transportation was tenporarily or pernanently discontinued; in
view of the concurrent UFWstrike agai nst other growers the Union
coul d have easily ascertai ned whet her Respondent was provi di ng
transportation fromQCal exi co; as the certified bargai ning repre-
sentative, the UFWhad an affirmative duty to seek out Respondent's
enpl oyees, learn their current working conditions and continue to

renmai n i nforned regarding such conditions; and finally since the

- 22 .
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only Enpl oyer proposal regarding transportati on was renewal of the
provision in the prior collective bargaining contract, there was no
reason for the UFWto ". . . believe the enpl oyer was actively bar-
gaining on the subject."

These argunents are not persuasive. Patently the
bus riders had actual notice that bus transportation had ceased.
However, no authority is cited for the proposition that such
notice is to be equated wth notice to the UFW Charging Party
herein. A labor organization is sui generis and has an exi stence
separate fromthat of its man’n)ers,@/ Know edge of a bargai ni ng
unit nenber, qua bargaining unit nenber, is not chargeable to the
uni on any nore than service of process upon a rank-and-file bar-
gaining unit nenber constitutes service upon the union.

Nor does Respondent cite authority for the proposi -
tion that as the bargaining representati ve the UFWhad an affirna-
tive obligation to seek out Respondent's enpl oyees to ascertain
whet her Respondent had changed their conditions of enpl oynent
during the course of negotiations. The bargaining representative
Is entitled to presune, absent a reason to be suspicious, that an
enpl oyer bargains in good faith. It is not obligated to engage in
active attenpts to ferret out statutory violations. Such an obli-
gation, and conduct pursuant thereto, woul d be disruptive of the
bar gai ni ng process and nake even nore difficult its successful
conclusion. The burden is not upon the union to find a statutory
violation in tinely fashion; the burden is upon an enpl oyer to un-

equi vocal |y notify the union of proposed changes in wages, hours

30/AQ1 Wrkers International Lhion, AQ v. Superior
Gourt of Contra Gosta Gounty, 103 Cal . App. 2a 512 (1951); Daniels
v. SanitariumAssn., Inc,59 C 2d 602 (1963).

- 23 -
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or other conditions of enpl oynent.

Hnal ly, Respondent argues the UFWhad constructive
notice of its change because the Enpl oyer proposal was to renew the
ol d contract |anguage, thereby giving the Uhion no reason to be-
lieve it was actively bargaining on the subject matter. Such an
assertion is mnd-boggling. It would invite and require the Union
to file 81153(e) charges wth respect to any nandatory subject re-
gardi ng whi ch an enpl oyer proposed no change in an existing con-
tractual condition or risk losing bargaining rights in the face of
a unilateral change. Moreover, in the context of the present re-
cord, there is no reason to concl ude the UFWshoul d have di vi ned
| npasse had been reached on busing. Respondent's position woul d
produce a result clearly contrary to the statutory purpose of pro-
noting stability in | abor relations.

For the reasons outlined, Respondent violated §1153
(e) by unilaterally discontinuing bus transportation to job sites
fromQCal exico in January or February, 1978, and the charge filed
regarding this change is not barred by the provisions of 8§1160. 2.3—1/
General (ounsel argues that Respondent violated 81153
(e)at the outset of the 1979-1980 harvest season. As noted, bus
service for the thinning crewwas not discontinued in the fall of
1979. General Gounsel views Respondent's failure to provide trans-
portation for the Martinez harvest crew after providing it for the
thinning crewin the nonths preceding the 1979-1980 harvest as

another unilateral change. This argunment is unpersuasive. It is

31/A the ore trial hearing, Respondent noved to di smss
the busing allegations citing M0-2. The Admnistrative Law
dficer denied the notion. Respondent sought an interi mappeal
whi ch was denied wthout prejudice. The notion was renewed during
the trial. For the reasons enunciated, the notion is denied.

- 24 -
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the unilateral change affecting the Martinez crewwhich is at | SSue.
The wages, hours and conditions of the thinning crew were never
changed. The discreteness of the two crews personnel -wi se as wel |l as
functional |y nakes inappropriate any attenpt to require a carry over of the
condi tions or wages of the thinning crewto the harvest crew The unil ateral
change effected during the 1978-1979 harvest |eft unaffected the wages and
other conditions of enploy- nent of the thinning crew Respondent's
failure to reinstitute Calexico bus transportation for the Martinez crew
during the 1979-
1980 season was nerely a continuation of the unilateral change
nade during the prior harvest. Had Respondent failed to rmaintain
bus transportation for thinning crewnenbers in 1979, it woul d
have risked incurring a further violation of 81153(e). (onti nua-
tion of its practice of not providing bus transportation from
Cal exi co for the Martinez crew was not an i ndependent violation of
§1153(e€).
V. Mrtinez Qew Termnation

A The Facts.

During the 1978-1979 | ettuce harvest Respondent cus-
tomarily utilized two harvest crews. n February 8, 1979, Martinez, the
crew foreman, notified his crewthat it woul d be the
only crew working the next day because there were not nany orders,
Martinez's crew was sel ect ed because Respondent regarded it as the
better crew Vérk was restricted to one crew because Respondent
was going to "break a new field' about which it was uncertain,

n February 5 the crew | eft Respondent's Braw ey

pi ck-up point in a Gonpany bus sonetine between 6:30 and 7:00 a. m

Martinez who was driving the bus got lost in the Wstnorel and area

- 25 -
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for an hour and a half to two hours before finally locating the
work site.

The lettuce was poor quality and the crew was shifted.
to various portions of the field in attenpts to find narketabl e
product as contrasted to the custonary practice of proceeding in
lines fromone edge of the field to the other. Mich of the lettuce
whi ch vas cut had to be discarded as it was harvested. 32 The in—
spector threw out an additional 10%of that harvested.

Curing the course of the day the workers verbal i zed
conpl aints regardi ng the crew novenents, being tired and not
naki ng enough noney. After a di scussion anong t hensel ves, they
agreed they woul d stop working at 11:30 a.m Mrio Gontreras,
spokesnan for the crewy net wth Martinez at the lunch hour to re-
port the crews conplaints and to advise himthat the crew was

going to stop around 1: 00 p. m =

Qustonarily the crew works six
to eight hours a day. Wen there were | arge orders, the practice
was to work until the order was conpleted. Gontreras told
Martinez the crewwas stopping only for that day. Mrtinez told
Gontreras that he was not sure the crew woul d be finished by then
because there was an order to finish.

Soneti ne between 1: 30 and 2: 00 p. m the crew boarded
the bus. Work on the order had not been conpl eted. Wen Respon-
dent's supervisors confronted them the workers stated they dis-

continued work because they were tired; because it was hot in the

32/ Gontreras, a nenber of the crew estinated the
cutters discarded 40%of the lettuce cut. He later testified that
40%of the |ettuce was good.

33/ Gontreras al so testified he told Martinez the crew
was going to work until 1:30 or 2:00 p.m

- 26 -
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fiel d; because they were being shifted around; because the |ettuce
was bad; because Martinez got |ost on the way to work; and because
they were naki ng | ess noney.

F el d Supervi sor Tucker told themthey got paid by
the stitch count and the inspector's rejection of |ettuce had no
I npact upon their earnings. He asked themto cut one nore carl oad.
Respondi ng to worker conpl ai nts about not naki ng enough noney,
Tucker said they were working while the other crewwas not. Tucker
said to the crew "I can't guarantee you work tonorrow, if we
don't get at |east one nore car today." Qontreras testified the
workers were told they would be fired if they failed to return to
wor k. 4

workers to Brawey. It is uncontroverted the workers were told

No one returned to the field; so the bus returned the

there was still an order to be filled. Three trios renai ned at
work and continued to work for approxinately three hours.

h February 6 those workers who ceased work the pre-
vious day reported to the Braw ey pick-up point. They were not
permtted to board the bus. Each was given a voluntary quit
notice and told to go to the field and speak 'wth Seve Martori .
Wien they reached the field, it was bei ng harvested by a new crew

The crew asked Martori why they had been fired,
stating they told Tucker and Reyes that they were not quitting but
were only refusing to work for that one day because they were
tired and the inspector had been throw ng away too nuch | ettuce.

Wien Martori assured themthey were being paid for the | ettuce

34/ Aronso Reyes, assistant foreman, told the crew that
Seve Martori said they would be fired if they refused to continue
work. Snce this testinony cane in wthout objection, it is ad-
mtted for all purposes and stands as an unrefuted adm ssi on of
Respondent ' s posi ti on.
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whi ch the inspector discarded. Qontreras expressed disbelief that

such woul d be the case,3—5/ Wi le the workers were at the field,

Tucker told themthere would be work for themthe fol | ow ng day. S0/
The di scussi on ended, and Contreras repaired to the

B GCentro ALRB office to file the charge giving rise to the instant

case. After discussions between an ALRB representative and counsel

for Respondent, the workers were reinstated the fol |l ow ng day.

B. @oncl usi ons.

The conpl aint contains two al |l egations regarding the
events of February 5 and 6 involving the Martinez crew (1) Respon-
dent attenpted to force the Martinez crewto work overtine; and (2)
12 Respondent di scharged crew nenbers for protesting work conditions
and for engaging in other protected concerted activity.

It is undisputed that a substantial najority of the
Martinez crew engaged in a work stoppage on the afternoon of the
5th and that their action was triggered by dissatisfaction wth
their working conditions that particular day. The work stoppage
was protected concerted activity. Neither the fact the wal k-out
was spontaneous nor the fact no union was invol ved renders the em
pl oyees’ conduct unpr ot ect ed. s It was concerted action protest-
I ng working conditions, Thus, those who wal ked out becane econo-

mc strikers the afternoon of February 5; as such, they cannot be

termnated absent sone evi dence of cause i ndependent of |eaving

35/ A Respondent worker wtness testified credibly that
such had been the practice during the 10 years he had worked for
Martori .

36/ This testinony is uncontradicted,

37/NL.RB. v. Wshington AumnumC., 370 US 9

(1962) .
- 28 -
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the job. The record is devoid of such evidence; therefore Respon-
dent violated 81153(a) if the evi dence supports the conclusion the
strikers were di scharged,
Respondent ' s H el d Supervi sor Tucker denied telling

crew nenbers they would be fired if they failed to return to the
field. He conceded he told themhe coul d not guarantee work the
next day if they did not remain | ong enough to conpl ete one nore
car. Tucker spoke in English and his statenents were transl at ed
Into Spani sh, No one corroborated Tucker's testinony; the person
who transl ated was not called. Even if Tucker was properly trans-
lated, it is not unreasonable that Contreras and the others under-
stood the renark to nean they were fired. Mreover, it is uncon-
troverted that Martori through Reyes told the workers they woul d
be fired if they failed to return to work. The inescapabl e con-
elusion is that the strikers were di scharged for having engaged in
protected concerted activity. The appropriateness of this concl u-
sion is supported by the absence of any testinony or argunent from
Respondent that the crew was pernanently repl aced as opposed to
discharged. Surely if that is what occurred, the argunent woul d
have been nade since hiring pernanent replacenents for economc
strikers is a permssibl e enpl oyer response to an economc strike,

Respondent ' s argunent that no di scharge occurred be-
cause the workers did not believe they were di scharged as nani -
fested by the fact they all reported for duty on the 6th is wth-
out nerit. Dscharge is not in any manner conditioned upon what
the enpl oyee believes. The strikers were not permtted to go to
work on February 6, There appears to be no reason to concl ude

their offer to return to work as nanifested by their presence was
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other than unconditioned. The failure to reinstate themand di s-
pl ace the tenporary repl acenents violates the Act.

Bven if one were persuaded that the strikers were

not fired, Respondent could not escape liability; the refusal to
permt themto work on February 6 would certainly constitute a one-
day suspension for engaging in protected concerted activity and be

equal ly violative of 81153(a). 38/

For the reasons set forth Respondent viol ated 81153
(a) by termnating striking nenbers of the Martinez crew for en-
gaging in protected concerted activiti es.y

REMEDY

Havi ng found that Respondent engaged in certain unfair

| abor practices wthin the neani ng of Sections 1153(a) and (e) and
Section 1155.2(a) of the Act, | shall recommend that it be ordered
to cease and desist therefromand to take certain affirnati ve ac-
tion designed to effectuate the policies of the Act.

Havi ng found that Respondent unl awful |y di scharged nem

bers of the Martinez crew | shall reconmmend that Respondent be

38/ Respondent noved to di smss Paragraph 12 of the com
pl ai nt which" alleges in substance that Respondent attenpted to
force Martinez's crewto work overtine. The notion is denied. It
Is clear that one of the areas of dispute was the |ength of the
work day on February 5 and the fact it had extended beyond what the
workers anticipated, irrespective of whether it be characterized as |
overtinme or regular time. Respondent's posture at this stage of the
dispute was the threat of discharge if the workers persisted in
their wal k-out. Such conduct viol ates §1153(a).

39/At the outset of the hearing Charging Party and

General Gounsel noved for summary judgnent regarding this charge
and al | egation on the ground Respondent failed to file a tinely
answers. The notion was denied. Uon reflection, | amconvi nced

the ruling was erroneous, and had | found otherw se on the nerits,
I woul d have been constrained to reconsider and grant the noti on.
In viewof the result reached herein, such action is unneces-
sary.
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directed to nake each whole for any | osses suffered as a result of
Its unlawful action by paynent to each of a sumof noney equal to the
wage he woul d have earned fromthe date of his discharge until his
reinstatenent together wth interest thereon at the rate of 7%
per annum Back pay shall be conputed in the nanner set forth in
unnysi de Nurseries, Inc,, 3 ALRB No. 42 (1977).

Havi ng found that Respondent viol ated Section 1153(e) by

unilateral ly discontinuing its practice of providi ng bus transpor-
tation for nenbers of the Martinez crew, | shall recommend that
Respondent be ordered to resune such service and to bargai n upon
denand with the Uhited FarmWrkers regardi ng di sconti nuance of
said service; | shall further recommend that Respondent nake whol e
each nenber of the Martinez crew for |osses suffered as a result
of its unlawful act.

| shall further recormend that Respondent be directed to
cease and desist fromeffecting unilateral changes in wages or

other conditions of enpl oynent unl ess such changes are effected

subsequent to inpasse and are consistent wth Respondent's pre-
i npasse position. 4o/
Havi ng found 'that Respondent unilaterally effected a
wage increase in violation of the Act, | shall recomrend that Res-
pendent be directed to cease and desist fromeffecting unilateral
wage i ncreases unl ess such changes are effected subsequent to i m
passe in col |l ective bargai ning and are consistent wth wage in-
creases previously proposed and rejected by the certified collec-

tive bargaining representative, | shall al so recoomend that if

40/Snce it appears that all nenbers of the Martinez crew

di scharged on February 6 were thereafter rehired, no order directing

reinstatenent is required.
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requested by the DFW Respondent shall rescind the wunilateral wage

increase in the lettuce piece rate instituted at the outset of the

1979- 1980 | ettuce harvest season and thereafter pay the piece rate

ineffect prior toits wunilateral increase, unless and until a wage

change is negotiated in good faith wth the certified bargai ning
representati ve.

In order to nore fully renedy Respondent's unlaw ul con-
duct, | shall recoomend it nake known to its current enpl oyees and
to all persons enpl oyed during the 1979-1980 and 1980- 1981 | ett uce
harvest seasons that it has been found in violation of the Agricul -
tural Labor Relations Act, that it has been ordered to nmake certain
enpl oyees whol e for loss of pay resulting fromits unl awful acts,
and that it has been ordered to cease violating the Act by refusing
to bargain wth the UFWand not to engage in future viol ations.

To this end | shall recomend:

(1) That Respondent be ordered to nail a copy of the
attached Notice to Enpl oyees to each person enpl oyed during the
1979-1980 and 1980-1981 | ettuce harvest seasons at his or her |ast
known address on file wth Respondent or to any nore current
address furni shed Respondent by the H Centro Regional Drector or
the Charging Party.

(2) That Respondent be ordered to distribute a copy of

the Notice to each of its current enpl oyees,

(3) That Respondent be ordered to sign and to post the

attached Notice for a period of not |ess than 60 days at appropri-
ate locations on its premses as determned by the Regional
Orector as reasonably cal culated to come to the enpl oyees' atten-

tion.
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(4  That Respondent be directed -to distribute a copy of
the Notice to each person hired during the 60-day period subsequent to
this Decision.

| shall further recoomend that the Notice as signed,
posted and distributed be printed in English and any ot her |anguage
which the Regional Drector finds to be the prinary | anguage of
Respondent ' s wor kers.

Uoon the basis of the entire record, the findings of
fact, the conclusions of |aw and pursuant to Section 1160.3 of the
Act, | hereby issue the foll ow ng recormended:

GRCER

The officers, agents, supervisors and representatives of

Respondent Martori Brothers shall:
(1) GCease and desist from

(a) Interfering wth, restraining or coercing em

pl oyees in the exercise of rights guaranteed enpl oyees by Section
1152 of the Act.

(b) Refusing to bargain collectively wth the DFW
or its authorized representatives by unilaterally changi ng wages and
other terns and conditions of enploynent, or in any other
nmanner refusing to bargain,

(c) Failing to bargain in good faith wth respect
to wages, hours, and other terns and conditions of enpl oynent, or
the negotiation of an agreenent, or any questions arising there-
under .

(2) Take the followng affirnative action which is

deened necessary to effectuate the policies of the Act:

(a) Make each person enpl oyed during the 1979- 1980
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and 1980- 1981 | ettuce seasons whol e for any | osses resulting from
Respondent ' s di sconti nuance of the Cal exico bus transportation for
wor ker s.

(b) In the manner described in "The Renedy" section
nake each person termnated on February 6, 1980, for engaging in
protected concerted activity, whole for any | osses suffered as the
result of his termnation,

(c) Preserve and nake available to the Regi onal
Orector or his representatives, upon request, for examnation and
copying al |l payroll records, social security paynent records, tine
cards, personnel records and reports and other records necessary to '12
ascertain the back pay due.

(d) Ml to each enpl oyee enpl oyed during the 1979-
1980 or 1980-1981 | ettuce harvest seasons a copy of the Notice
attached hereto and nmarked "Appendi x." The Notice shall be rnail ed
to the person's |ast known address on file w th Respondent or the
person's address as supplied by the H Gentro Regional Drector or
the Charging Party.

(e) dveto each of its current enpl oyees a copy
of the Notice attached hereto and narked " Appendi x. "

(f) dve to each enpl oyee hired during the 60-day
peri od subsequent to the effective date of this Oder a copy of
the Notice attached hereto and narked " Appendi x. "

(g) Post the "Notice" attached hereto and narked
" Appendi X" i n conspi cuous places on the premses as determned by
the Regional Orector.

(h) Notify the Regional Drector inthe H Centro

Regional (Ofice wthin 20 days fromreceipt of a copy of this
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Deci sion of the steps Respondent has taken to conply therew th,
and continue to report periodically thereafter until full conpli-
ance i s achi eved.

(opi es of the Notice attached hereto shall be furnished
by the Regional Drector for the H Centro Regional Cfice to Res-
pondent for distribution.

Dated: March 10, 1981

ACR ALTURAL LABCR RELATI ONS BOARD

. fatl S

Robert LeProhn
Admnistrati ve Law G fi cer
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APPEND X " A
NOTM CE TO BWLOYEES

After atrial at which all sides had the opportunity to
present their evidence, the Agricultural Labor Relations Board has found
that we violated the Agricultural Labor Relations Act, and has ordered us
todseng out and to post this notice. V¢ will do what the Board has
or der ed.

The Act gives all agricultural enpl oyees the fol | ow ng

rights:

To engage in sel f-organi zati on;

To form join or assist |abor unions;

To bargain as a group and choose whomthey want to speak
for them

To act together wth other workers to try to get a con-
tract or to hel p protect one anot her;

To decide not to do any of these things.
Because this is true we promse that:

VE WLL NOT do anything in the future that forces you to
do, or stops you fromdoing any of the things |isted above.

Particul arly,

WE WLL NOT refuse to neet wth your authorized representatives
fromthe UFWfor the purpose of reaching a contract covering your wages,
hours and conditions of enpl oynent.

VE WLL NOT nmake any changes in your wages, hours or con-
ditions of enpl oynent wthout the approval of the UFW

VE WLL pay those workers enpl oyed in the Martinez crew
during the 1979-1980 or 1980-1981 | ettuce harvest seasons for any | oss
they suffered during this period as a result of our unilateral
di sconti nuance of bus servi ce from Cal exi co.

VE WLL nmake whol e for |osses suffered those nenbers of the
Martinez crew di scharged on February 6, 1980.

Dat ed: MARTCR BROTHERS

THSIS ANGHQA
MUJTI LATE
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