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DEQ S ON AND CREER

O Decenber 15, 1980, Admnistrative Law Gficer (ALCI Janes
V@l pman i ssued the attached Decision and recommended Order in this proceedi ng.
Thereafter, General (ounsel and Respondent each tinely filed exceptions and a
supporting brief. General (ounsel and Respondents each tinely filed reply
brief s.

Pursuant to the provisions of California Labor (Code section
1146, the Agricultural Labor Relations Board (ALRB or Board) has del egated
its authority inthis natter to a three-nenber panel.

The Board has considered the record and the attached Decision in
light of the exceptions and briefs and has decided to affirmthe rulings,?

findings, and concl usions? of the ALO

Y Both General Gounsel and Respondents except to certain of tht ALOs

credibility resolutions. To the extent that such resol utions are based upon
deneanor, we wll not disturb themunl ess the clear oreocnderance of the
rel evant evi dence denonstrat es

[fns. 1 &2 cont. Oh p. 2]



as nodified herein, and to adopt his recommended O der, wth
nodi fi cati ons.
CRER

Pursuant to Labor Gode section 1160.3, the Agricul tural Labor
Rel ati ons Board hereby orders that Respondents Babbitt Engi neering and
Machi nery, Inc., and San Marcos G eenhouses, Inc., their officers, agents,
successors, and assigns shall:

1. QGease and desist from

(a) DO scouragi ng nenbership of enpl oyees in the

Lhited FarmVWrkers of Anerica, AFL-Q O (AW, or any ot her | abor
organi zation, by unlawfully termnating or refusing to hire or consider for
enpl oynent the forner enpl oyees of Lew s Gardens, Inc., or in any other nanner
di scrimnating agai nst enpl oyees in regard to their hire, tenure, or terns and
conditions of enpl oynment, except as authorized by Labor Code section 1153 (c)

of the
[fns. 1 & 2 cont. ]

that they are incorrect. AdamDairy dba Rancho Dos Ros (Apr. 26, 1978) 4
ALRB Mb. 24; Sandard Dry Wil Il Products (1950) 91 NLRB 544 [ 26 LRRM 1531. V¢
have reviewed the record and find the ALOs credibility resolutions to be
supported by the record as a whol e.

Z Athough we adopt the ALO's concl usion that San Mrcos
G eenhouses, Inc., succeeded to the bargai ning obligations of Lew s Gardens,
Inc., we reject the ALOs overly nechanistic anal ysis concerning the factor of
work-force continuity. Ve find that but for a discrimnatory canpaign to
def eat successorship, a significant proportion of the San Marcos enpl oyees
woul d have been drawn fromthe predecessor work force. Inlight of all of the
circunstances of transfer of ownership, of which work force continuity is but
one factor, see San Qenente v. ALRB (1981) 29 Cal.3d 874 [176 Cal . Rotr. 768,
776-777] enforcing 5 ALRB No. 54, we conclude in conformty wth the ALOt hat
the totality of circunstances involving this transfer of ownership was "a
change in ownership not affecting the essential nature of the enterprise.™
M.R3 v. Band-Age, Inc. (1st dr. 1976) 534 F.2d 1 [92 LRRVI 2001, 2003] citing
TomA-Hawk Transit, Inc. v. NLRB (7th dr. 1969) 419 F. 2d 1025, 1056-7 [73
LRRVI 2020] .
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Act .

(b) Failing or refusing to neet and bargain
collectively in good faith, as defined in Labor Code section 1155. 2(a),
wth the UFWas the certified exclusive collective bargai ni ng
representative of the agricultural enpl oyees of San Marcos G eenhouses,

I nc.

(¢) Inany like or related nmanner interfering wth,
restraining, or coercing any agricul tural enpl oyee(s) in the exercise of the
rights guaranteed themby Labor Code section 1152.

2. Take the follow ng affirmative actions whi ch are deened
necessary to effectuate the policies of the Act:

(a) UWon request, neet and bargain collectively in good faith
wth the UFWas the certified exclusive collective bargai ning representative
of the agricultural enpl oyees of San Marcos G eenhouses, Inc., and, if an
understandi ng i s reached, enbody such understanding in a si gned agreenent.

(b) Make whole all of their agricultura enployees, including
Dorothy Van d nder, Patricia Daltorio, Pedro Gnzal es, Socorro Vega, Reynal do
De Casas, Andreas onzal es, Gonrado Luna, Duayne Gron, Mary H ckey, Sal vador
De Casas, and John Martinez for all |osses of pay and ot her econom c | osses
sustai ned by themas a result of Respondents' refusal to bargain wth the UFW
as such | osses have been defined in AdamDairy aba Rancho Dos R es (Apr. 26,

1978) 4 ARB M. 24, as nodified by Ranch No. |, Inc. (July 14, 1980) 6 ALRB

No. 37, for the period fromFebruary 22, 1979, until such tine as Respondents

commence good-faith collective bargaining wth the UFWwhich | eads either to a

3 ALRB Nb. 10 3.



contract or a bona fide inpasse.

(c) Imediately offer Mary H ckey, Sal vador
De Casas, and John Martinez reinstatenent to their forner or substantially
equi val ent jobs wthout prejudice to their seniority or other enpl oynent
rights and privil eges.

(d) Immediately offer enpl oynent in their forner
or substantially equivalent jobs to Dorothy Van d nder, Patricia Daltorio,
Pedro Gonzal es, Socorro Vega, Reynal do De Casas, Andres Gonzal ez, Conrado
Luna, and Duayne Gron, replacing if necessary any persons presently occupyi ng
those positions. |If there are not sufficient positions available at San
Marcos G eenhouses, Inc., to hire each of the aforesai d enpl oyees i nmedi atel y,
Respondent s shall place their nanes on a preferential hiring list and hire
themas soon as jobs becone avail able. The order of enpl oyees' nanes on the
preferential list shall be determned pursuant to a non-di scri mnatory nethod
approved by the Regional Drector.

(e) Nake whole Mary H ckey, Sal vador De Casas, John Marti nez,
Dorothy Van d nder, Patricia Daltorio, Pedro Gnzal es, Socorro Vega, Reynal do
De Casas, Andres Gonzal es, Gonrado Luna, and Duayne G ron for any economc
| osses they have suffered during the period fromthe date of their termnation
or failure to be hired by Respondents to the date on which they are offered
full reinstatenent, by paynent to each of themof a sumof noney equal to the
wages they lost plus the expenses they incurred as a result of their unlaw ul
termnation or Respondents' failure to hire them less their respective net
interimearnings, together wth interest en said sumat the rate of seven

per cent

8 ALRB Nb. 13 4,



per annum Back pay shall be conputed i n accordance wth the fornul a

establ i shed by the Board inJ &L Farns (Aug. 12, 1980) 6 ALRB Nb. 43, and
shal | begin fromdate of termnation for Mary H ckey, Salvador De Casas, and
John Martinez, and fromFebruary 16, 1979, for Dorothy Van G nder, Patricia
Daltorio, Pedro Gnzal es, Socorro Vega, Reynal do De Casas, Andres (onzal es,
Gonradc Luna, and Duayne Q@ ron.

(f) Preserve and, upon request, nake avaial ble to the Board
or its agents for examnati on, photocopyi ng, and ot herw se copyi ng, all
payrol | records, social security paynent records rel evant and necessary to a
determnation, by the Regional Drector, of the back pay period and anount of
back pay due under the terns of this Qder.

(g0 Sgnthe Notice to Agricultural Enpl oyees
attached hereto and, after its translation by a Board agent into appropriate
| anguages, reproduce sufficient copies in each | anguage for the purposes set
forth hereinafter.

(h) Ml copies of the attached Notice in all
appropriate | anguages, wthin 30 days after the date of issuance of this
Qder, to all enpl oyees enpl oyed by Lew s Farns, Inc., and/or San Marcos
Q eenhouses, Inc., since January 1, 1973.

(i) Post copies of the attached Notice in all appropriate
| anguages for 60 consecutive days in conspi cuous places on its prem ses,
the period and pl aces of posting to be determned by the Regai onal
Orector, and exercise due care to repl ace any Notice which has been

altered, defaced, covered, or renoved.

8 ALRB Nb. 10 5.



(j) Provide a copy of the attached Notice to each enpl oyee
hired during the 12-nonth period fol lowi ng the date of issuance of this Qder.

(k) Arrange for a representative of Respondents or a Board
agent to distribute and read the attached Notice, in all appropriate | anguages,
to all agricultural enpl oyees of San Marcos G eenhouses, Inc., on conpany tine
and property, at tine(s) and place(s) to be determned by the Regi onal
Drector. Follow ng the reading(s), the Board agent shall be given the
opportunity, outside the presence of supervisors and nanagenent, to answer any
questi ons enpl oyees may have concerning the Notice or enpl oyees' rights under
the Act. The Regional Drector shall determne a reasonable' rate of
conpensation to be paid by Respondents to all nonhourly wage enpl oyees to
conpensate themfor tine lost at this reading and the questi on-and- answer
peri od,

(1) Notify the Regional Drector, in witing,
wthin 30 days after the date of issuance of this Oder, what steps have been
taken to conply wth its terns. Uoon request of the Regional O rector,
Respondents shall notify himor her periodically thereafter in witing of
further actions taken to conply wth this Oder.

ITI1S FUIRTHER CGROERED that the certification of the UFWbe, and it

hereby is, amended to state that the UFWis the certified exclusive collective
bar gai ni ng representative of all agricultural enpl oyees of San Mrcos

QG eenhouses, Inc., and that

3 ARSN. 10 6.



said certification be, and it hereby is, extended for a period of one year
commenci ng on the date of issuance of this Gder.

Dated: February 19, 1982

HERBERT A PERRY, Acting Chai rnman

ALFRED H SONG  Menber

JEROME R WALD E Menber

3 AAR3 Nb. 10



NOTl CE TO AGR QLTURAL EMPLOYEES

After investigating charges that were filed in the San O ego Regi onal
dfice, the General Counsel of the Agricultural Labor Rel ations Board

i ssued a conpl aint which alleged that we had violated the law After a
heari ng where all parties had an opportunity to present evidence, the Board
found that we did violate the | aw by refusing to bargain wth your el ected
representative and by di scrimnating agai nst enpl oyees on the basis of
union activity.

The Agricultural Labor Relations Board has told us to send out and post this
Notice. VW wll do what the Board has ordered us to do and al so want to tell
you that the Agricultural Labor Relations Act is alawthat gives you and all
other agricultural workers these rights:

1. To organi ze yoursel ves;

2. To form join, or help unions;

3. Tovotein a secret ballot election to decide whether you want a uni on
to represent you;

4. To bargain wth your enpl oyer about your wages and worki ng conditions
through a union chosen by a majority of the enpl oyees and certified by
t he Boar d;

5. To act together wth other workers to hel p and protect one another; and

6. To decide not to do any of these things.

Because this is true, we promse that:

VE WLL NOTI termnate or refuse to hire or consider for enploynent or
otherw se discrimnate agai nst any enpl oyee, previous enployee, or applicant
for enpl oynent because he or she has exercised any of these rights.

VE WLL offer Mary H ckey, Sal vador De Casas, and John Martinez their jobs
back and pay themany noney they | ost because we termnated t hem

VE WLL offer jobs to Dorothy Van G nder, Patricia Daltoric, Pedrc Gnzal es,
Socorro Vega, Reynal do De Casas, Andres nzal es, onrado Luna, and Duayne
Gron, replacing if necessary any present enpl oyees, and we wll pay each of -
hemany noney they | ost because we failed or refused to hire them |If we do
not have enough to be available to hire all of those enpl oyees i medi at el y,
we y\{llbI put their nanmes on a list to be hired as soon as positions becone

avai | abl e.

VE WLL, on request, neet and bargain in good faith with the UFWabout a
contract because it is the representative chosen by cur enpl oyees.

VE WLL reinburse all our enpl oyees, including those naned above, for all pay
and benefits | ost because of our failure to neet and

3 ALRB Nb. 10 8.



bargain wth the Lhited FarmVWrkers of Anerica, AFL-AQ as their
col | ective bargai ning representative.

Dat ed: SAN MARCCE GREENHOUSES, | NC

By: -
(Represent ati ve) (Title)

BABBI TT ENA NEER NG AND MACH NERY, | NC

By:

Represent at i ve) (Title)

If you have a question about your rights as farmworkers or about this Notice,
you rmay contact any office of the Agricultural Labor Relations Board. e
office is located at 1350 Front Street, Room 2056, San D ego, Galifornia
92101. The tel ephone nunber is 714/237-7107.

This is an official Notice of the Agricultural Labor Rel ations Board, an
agency of the Sate of Galifornia.

DO NOT' REMOVE CR MUTI LATE

8. ALRB No. 10 0.



CASE SUMVARY

Babbi tt Engi neering and Machi nery, Inc., 8 ALRB No. 10

and San Marcos G eenhouses, |nc. Case Nos. 79-C&7-SD
79-C&7-1-SD
79-CE-11-SD
79- (& 18- D

ALO DEA S ON

In Septenber 1978, a representation el ection was hel d anong the enpl oyees of
Lews Gardens, a nursery in Msta, Galifornia. As aresult of that el ection,
the Board, in January 1979, certified the Lhited Farm\Wrkers of Anerica, AFL-
Ao (WW as the enpl oyees' excl usive col | ective bargai ning representati ve.
The day followng certification, Lews Gardens was sold to Babbitt Engi neering
and Machinery, Inc., which created a whol | y-owned subsi di ary, San Marcos

G eenhouses, Inc., to operate the nursery. Respondents Babbitt and San Marcos
subsequent |y refused to bargain wth the UFWand fired t hree enpl oyees who
subsequently filed charges of discrimnation. The ALOfound that Respondents
had conducted a discrimnatory canpai gn to termnate enpl oyees who had wor ked
for Lews Gardens and to refuse to rehire other predecessor enpl oyees in an
effort to defeat successorship. He concluded that Respondents were successors
to Lews Gardens and should be ordered to bargain wth the UFW He further
concl uded that Respondents shoul d be ordered to reinstate those persons
discrimnatorily fired, to offer enpl oynent to those perscns previously
refused rehire, and to nake all enpl oyees whol e for economc | osses incurred
as aresult of Respondents' unlawful refusal to bargain wth the UFW In the
course of reaching his concl usion on the successorship issue, the ALO sel ect ed
a date to assess the factor of work-force continuity, the date six weeks after
certification and approxi mately six weeks prior to Respondents' reaching a
full conpl enent of enpl oyees.

BOARD DEAQ S ON

The Board, while affirmng the findings, rulings, and conclusions of the ALO
and his recommended O der, rejected his nechanistic anal ysis of work-force
continuity. The Board noted that at ail relevant tines, a significant
proportion of the predecessor's enpl oyees woul d have been enpl oyed by
Respondents. The Beard noted that work-force continuity is only one of
several factors used to assess successorship and in light of all the
circunstance; here found that Respondents succeeded to the interests and
obligations of the predecessor enpl oyer.

* * *

This Case Summary is furnished for information official statenment of the
case, or of the ALRB.
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STATEMENT F THE CASE

JAMES WVOLPVAN Admini strative Law heard before ne on July 22, 23, 24, 25,
28, and Dego, Galifornia. The Gonplaint, as anended, alleges that
Respondent, Babbitt Engi neering and Machi nery, Inc., and its Go- Respondent,
San Marcos Geenhouses, Inc., violated Sections 1153(e), (c¢) and (a) of the
Agricultural Labor Relations Act(hereafter called the "Act"). The Conpl ai nt
I's based en charges filed by the Lhited FarmVWrkers of Anerica, AFL-A O
(hereafter called the "UAW), copies of which were served March
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19, 27, and June 7, 1979. ¥ Respondents and General Counsel appeared at the
hearing and both filed briefs in support of their positions.

Uoon the entire record, including ny observation of the demeanor of the
wtnesses. and after consideration of the argunents and briefs submtted by
the parties, | nake the follow ng :

FIND NS GF FACT

. Jurisdiction.

Babbi tt Engi neeri ng and Machi nery, Inc., is the sole ower of San Mrcos
Geenhouses, I nc., (a corporation whose former nane was Lew s Gardens, Inc.) as
such both Go- Respondents are corporations engaged in agriculture in
Galifornia. Accordingly, |I find both Go-Respondents to be agricul tural
enpl oyers w thin the neaning of Section 1140.4 (c) of the Act.

Further, it was stipulated to by the parties that the U a | abor
organi zation representing agricultural enpl oyees thin the neani ng of
Section 1140.4(f) of the Act, and | so

I1. The Alleged Wnfair Labor Practices.

The Gonpl ai nt, as anended, alleges that the (- Respondents vi ol at ed
Section 1153 (e) and (a) by refusing to recogni ze and bargain wth the UFWas
the representative of agricultural workers enpl oyed at San Marcos
Geenhouses, t he whol |y owned subsi di ary of Babbitt Engineering. The obligation
to recogni ze and bargain is alleged to have arisen out of the status of Co-
Respondents as | egal successors to Lew s Gardens, Inc., a corporation for
whi ch the UFWhad been certified as excl usi ve bargai ning agent on January 18,
1979, when it was owned by Hiubert and Helen Laws. As a further violation of
Sections 1153(e) and (a) and, in addition, of Section 1153 (c), it is alleged
that the CGo- Respondents enbarked on a canpaign to prevent the hiring of forner
enpl oyees of Lews Gardens and to termnate certain Lew s Gardens enpl oyees
who had been hired by o-Respondents, all for the purpose of avoiding the
obligation to bargain. FHnally, the conplaint alleges that three enpl oyees --
John Martinez, Sal vador de Casas, and Mary Mckey -- were

Y The charge in 79-CE7-SD was served on Lewi s Gardens and forwarded to
Respondents March 9, 1979.
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discharged in retaliation for their support for and activities on behal f of
the UFW in violation of Section 1153 (c) and (a) of the Act. 2/

G -Respondents deny that they occupy the position of Successor to
the corporation owed by Hibert and Hel en Lew s. They further deny
undertaki ng any canpai gn to prevent, discourage, or termnate enpl oyees of
the Lewses. And they specifically deny that any of the three naned
enpl oyees were termnated for union synpathies or activities.

[11. The Facts.
A . The Previous Enpl oyer.

Prior to January 27, 1979, all of the common stock in Lew s Gardens,
Inc., was owned by Hibert and Helen Lews, The Lew ses had been in the
nursery busi ness for many years specializing i n azal eas; they had devel oped
and patented a nunber of varieties. In addition, they raised a wde variety of
green house-pl ant s.

The Lew ses operated out of two separate |ocations, one in Wittier and
the other in Msta. Mrketing at Msta was confined to "back door"” sales to
retailers; at Wittier there was full distribution to fl ower shops, retail
plant stores and, to sone extent, supernarkets.

The Lew ses, perhaps because they had failed to keep abreast of changi ng
production and consunption patterns, |osing noney. Their azal eas were not
recei ving needed at and the house-plant inventory included f for efficient,
profitabl e operation.

The work conpl enent at the Vista (Qperation had dw ndl ed from46 in Mrch,
1978, to 27 in late Septenber , to 15 in CQctober, 1978. A the tine of the
sale and for the nonth or so proceeding there were only 6 or 7 enpl oyees. The
Lew ses had not kept up wth going wage rates; pay was | ow in sone cases
bel ow m ni num

In Septenber, 1978, the UAWhad petitioned for an election; it was held
Sept enber 21, 1978, and the UFWwon by a vote of 22 to 0. n January 18,
1979, the WFWwas officially certified as bargai ning representative and on
January 24, 1979, Ceasar Chavez wote to the Lew ses requesting that
negoti ati ons begi n.

Z There is a technical defect inthe Conplaint in that de Casas'
discharge is alleged but not alleged as a violation (f 17). Because the
ommssion is purely technical and the discharge was fully litigated, |
disregard the error.



B. The Sale.

In Decenber, 1978, Babbitt Engineering in the person of Mirginia Babbitt,
a corporate officer and stockol der, first |ooked over the Lew s property.
Ms. Babbitt was in the market for a busi ness which could be "turned around”.
She had seen other nurseries in the area and been told that the Lew s oper-
ai on woul d be a good one to | ook at.

Negoti ations began and an agreenent to purchase was signed January 21,
1979, and suppl enented January 29, 1979. Payroll records indicate that Babbitt
actual | y began operating the busi ness on January 27, 1979.

Under the terns of the sal e Babbitt Engineering acquired all of the
common stock of Lewis Gardens, Inc., for $50,000 and the assunption of
appr oxi mat el y $2,500,000'in debt. 3/ Wat actually passed to Babbitt was the
entire nursery business at Msta, including real property Cabout 95 acres),
bui | di ngs and equi pnent, inventories and accounts receivabl e. Babbitt did not
acquire the Wiittier real property; it had al ready been sold to a devel oper.
But it did acquire the build ngs and equi pnent there whi ch were owed by the
corporation. Babbitt arranged to | ease the Wiittier property until June,
1979, to allowfor the transfer of business and facilities dowr to Mista (the
| ease was | ater extended to Septenber, 1979 to conpl ete the transfer).

S nce Babbitt obtai ned a convenant by the Lew ses not to conpete as well
as full owership of Lews Gardens, Inc., it would be fair to say that the
"good w I 1" |ikew se passed to Babbitt.

~ The agreenent said noting about enpl oyees. The six who were
still there sinply renmai ned on the payroll.

Shortly after the initial agreenent, the Lew ses received the UFWdenand
to commence bargai ning (dated January 24, 1980). It was brought to Mirginina
Babbitt's attention and the Lew ses' son Donald insisted that the January 29t h
Addendumt o the Purchase Agreenent include a specific acceptance of "all |egal
and financial liability associated wth Lews Gardens, Inc., recent enpl oyee
uni on representatives [sic]" By this Ms. Babbitt understood, not that she was
agreei ng to assune the Lew ses duty to bargain, but that she would nerely be
hol di ng them har nh ess agai nst any cl ai n8 whi ch the UFWm ght have agai nst the
Lew ses as predecessors. | find that as of the tine of sale Virginia Babbitt
felt that the UFWcertification was matter between the UFWand the Lew ses and
of no direct to her (except to the extent she had agreed to hol d t hem
har m ess)

3/ Babbitt Engineering as the sole owner of Lews Gardens, |ater
renaned San Macros Geenhouses Inc. is the alater ago of its subsidiary
?nd p)r operly naned as (o- Respondent. Hood Industries, Inc., 243 NLRB Nb. 39

1990) .
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Donal d Lew s did, however, urge her to obtain | egal advise so that the UFW
| etter could be answered, and she was concerned enough to do so shortly
after taking over the operation.

C The (peration of the Nursery Under Virginia Babbitt.

1. The begi nning of Qperations.

The key to the resolution of the issues raised in this proceeding is
an under st andi ng of the person who was the noving force in the new operati on,
Mirginia Babbitt. Her background, the situation confronting her when she took
over, the probl ens as she percei ved themwhi ch arose after the take over, her
reactions, the decisions she nade or was unabl e to make, and the actions she
took -- all of these provide a "logic" for the events which fol | oned and
supply the rational e needed to assess the clains of successor-ship and
di scrimnati on.

Ms. Babbitt is anintelligent, strong wlled and experi enced
busi nesswonan, used to naki ng deci sions and generally able to ccce wth the
probl ens of nanagi ng a business. But everone has their limts, and the
situation which she inherited at Lew s Gardens sorely tested hers.

She had no previous experience in the nursery business and few pl aces to
turn for help. The Lew ses were by all accounts idiosyncratic and ol d-
fashi oned and had, after all, brought the business al nost to bankruptcy. She
did befriend and seek gui dance fromconpetitiors, but the drawbacks to such
reliance are obvious and, as tine passed, the evidence indicates she cane to
have reservations. She inherited a skel eton crew and no experienced grower.
Sales were at a standstill. The azaleas -- and inventory worth in the
nei ghbor hood of $1, 000,000 -- had not been adequately cared for. The physi cal
operation was spread over two |locations, creating serious problens of
supervi sion and necessitating constant travel back and forth.

Her first step was to find an experienced grower to help run the
operation and to advise her. O the recormendation of a conpetitor, she hired
Raul Vega. He had just left off working as a grower for a nei ghboring
nursery, Ruline, which al so produced azal eas. Both Vega and Ms. Babbitt
realized that additional enpl oyees were needed at once. He therefore
proceeded wth her consent to hire four enpl oyees (including his brother) all
of whomhad worked wth himat Ruline. Ms. Babbitt put her driver, gardner,

Phi |l i ope Bayonet, on the payroll. He had little experience but, as a forner
enpl oyee of hers, she trusted himto oversea things in her absence. W to
this point -- the very end of January -- | find that little or no

consi deration had been given to the hiring of forner Lew s Garden Enpl oyees,
n(r)]t because of any untoward notivation, but sinply because of the urgency of
t he
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situation. 4/ | also find, however, that both Vega and Babbitt recogni zed t hat
a goodly nunber of enpl oyees besi des those fromRuline woul d be needed, and
that they believed it would be hel pful to find workers who had had pri or
experience under the Lewises. This is born out by the next two hirings --
Mary Kickey and John Martinez -- both of whomhad previously worked at Lew s
Gardens and understood its operation.

2. Subsequent Hring Decisions.

Meanwhi | e, ot her probl ens had becone manifest. The first was the
condition of the azal eas. Around February 4th an expert was called in to
examne themand concl uded they were severely diseased. M. Babbitt was
faced, therefore, not wth a $1,000,000 inventory in need of additional care,
but one which mght well be permanently damaged. A so, if it had not been
obvi ous before, It becane apparent that there were far too nany varieties of
green plants. Sonething woul d have to be done to narrow the inventory and
di spose of the plants which woul d not be conti nued.

But, there was still another problem-- the UPWs denand to bargai n.
Wiile Ms. Babbitt initially had not attached nuch inportance to it, the
i nsi stence of Donald Lew s together wth tne runol i ngs she heard from Haul
Vega (granting those were not so explicit as he woul d have ne believe) did
have an inpact; an inpact significant enough that in the mdst of other urgent
concerns she flewto San Franci sco between February 6th and 8th to di scuss the
UFWdenand and other |egal problens wth the well-known San Franci sco Law firm
of Bronson, Bronson & MKi nnon. She came away fortified wth a response to the
UFWwhi ch was sent cut over Donald Lew s’ signature within a day or two. 5/

¥ Raul Vega testified that i mediately upon hire he began urging Ms.

Babbitt to hire forner Lew s enpl oyees. This is inconsistent wth his actions
inhiring fornmer Ruline enpl oyees. Hs explanati on—that they were eventual |y
to be supervisory or lead —is not adequate; especially when taken toget her
wth his entire testinony whi ch, which corroborated sone respects, unduly
magni fi ed his understandi ng of the successorship issue and the clarity of his
advice to Ms. Babbitt about her union obligations. |In these areas,

therefore, | have refrained fromrelying on his uncorroborated testinony,

Y The UFW in its February 16th response, continued to assert its
representation rights [ G3X 4].
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Wi | e one nay specul ate about the | evel of |abor |aw sophistication she
acqui red in her luncheon neeting wth two nenmbers of the firm | find it
i npossi bl e to believe that she | eft SanFrancisco feeling that the
certification was of no concern, that she could put it out of her mnd and
devote herself entirely to other pressing probl ens.

She knew she had a probl emand her behavior bears this cut. |mediately
she reversed herself and instructed Haul Vega to stop all hiring, a decision
whi ch she clains was notivated solely by her discovery that the azal eas were
di seased and the resultant necessity of reassessing her situation. This mght
be a decent explanation for not proceeding wth Vega' s recommendation to hire
a full conpl enent of 40 workers, but it hardly justifies the failure to hire
sone to care for an al ready negl ected and damaged crop, especially since she
continued for atine to believe that the disease coul d be overcone.

That concern about the union was part and parcel of the "sea of troubl es"”
surroundi ng her is born out by other contenporaneous incidents. Mary K ckey
who had worked for the Lew ses and who was rehired in the office, testified to
a conversation where Ms. Babbitt said, a_ propos of the union, that she had
"inherited a bag of worns"; that she was not against the union but that her
enpl oyees did not need one because she had al ways treated themfairly.

Mary H ckey's testinony concerning her own termnation on February 16t h,
a week or so after the conversation is also revealing. Ms. Babbitt,
expressed regret at termnating her but explained, "It was very bad timng for
ne to be there at. that time." These words, in the context of Mary H cksy's
previ ous enpl oynent and i nvol venent in the election, taken together wth the
I ncreasi ng concern of Ms. Babbitt about the "bag of worns" she had inherited,
poi nt unm stakably toward a del i berate policy of union contai nnent, 6/

D J. Lews (norelation to the forner owners) |likew se testified to an
i ncident in which Ms. Babbitt received a call about the union which upset her
so much so that she conmented to the caller "Things are really fucked up
a][ound here, and 1'mgoing to get to the bottomof it." This comment absent
0

9 Mary H ckey, despite her tendency to say too much, too fast and
to confuse the order of sone events, | found honest and believabl e.
Uhl i ke Haul Vega who had Ms. Babbitt uttering the nost blatant, self-
incrimnating statenents, Mary testified to comments which, though
definitely incrimnation evidence the kind of indirection and
rel uctance one expect of a person in Ms. Babbitt's position.
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context and not clearly fixed in tine 7/ neverthel ess indicates that the
question of the union was very nuch on her mnd. 8/

The many pressures on Ms. Babbitt began to take their toll: there were
incidents of |oss of tenper, others where she woul d refuse to talk with
subordi nates. Instructions were given (about prices, for exanple), then
suddenl y count er nanded. She becane unpredi ctabl e i n her decisions and
indecisive in her plans for the future of the nursery. Goncern about the
union was only one elenent in this behavior -- but it was an el enent.

She soon cane to believe that she was being "stolen blind". Wile | find
a definite basis for her worries about theft, it is also obvious that she
over-reacted to the point where it becane difficult for her to trust anyone.
9/ Blgyond theft, she even suspected actual sabotage, again wthout any real
pr oof .

The wei ght of evidence indicates that she believed the Uhion to be
sonehow behind it. | find no reason to doubt Deputy Goppock of the San DO ego
Sheriff’'s office who took "a statement fromher 1n md-Mrch, 1979, in which
she had Vega and Martinez as union activists involved in the theft of $30, 000
worth of azaleas . 10/ This fits wth Vega' s testinony that nuch earlier, in
February, 1979, she tel ephoned hi mdenanding an i medi at e arned guard at ni ght
to prevent "uni on sabotage".

Fnally, thereis the hiring pattern itself. Between February 12 and
March 31, 1979, ni neteen enpl oyees were hired; of these only three had worked
for the Lew ses two(the Gas-teluns) |ong before the el ection and one (Mnt ane)
as a super -

7/ dven the persons invol ved--Lenke and Lew s —it woul d have occurred
sonewher e between February 14th and February 24th [Res. Exh. 9(revised)].

8 | found D. J. Lew s to be a sincere, honest wtness. Hs testinony
concerning the situation at the nursery and Ms. Babbitt's attitude is
thoughtful and sensible; | therefore fully credit his testinony.

-9/ None of Respondent's other wtnesses substantiated the w despread
t hi every whi ch she believed was occurring at M sta. The one specific inci dent
i nvol ving John Martinez is di scussed bel ow

10/ Pete Preston, who 'was present when Ccppock interviewed Ms. Babbitt,
was unable to recall nmuch of what was said. Hs "inpression" that Coppock
erred is no substitute for Goppock' s careful recapitulation of his notes of
the interview
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visor. Yet Raul Vega had received calls fromapproxi nately 12 forner

enpl oyees and Mary H ckey had heard from8 others. 11/ Between April 1 and
June 30, 1979, another 26 enpl oyees were hired, only one of whomwas a for ner
enpl oyee of Lew s Gardens [ Res. Exh. F 12/

The termnation of forner Lew s enpl oyees who had been kept on or
rehired, furnishes additional evidence of a policy to contain or elimnate the
UFW Those termnations -- Martinez Hckey and De Casas -- were the subject
of spgci fi c charges and are therefore considered individual ly below[Infra,
pp. 12-15

After examning the events of February, 1979, | conclude that, Ms.
Babbitt was besi eged on every side wth probl ens and worries, sone real and
others inagined. Her fear of unionization, while certainly not her only
concern, neverthel ess entered into her hiring decisions. It may well be that
she did not yet understand the "continuity of the workforce"” fromthe Lew s
regine to be of critical, legal inportance; she may sinply have been worried
about a renewed organi zational drive. The evidence does not excl ude either
possibility, but it does point to a desire to contain and limt union
I nfl uence, a desire which, in part at least, nanifested itself in the hiring
policy at the Nursery.

|1/ Vega s tendency to overstatenent shoul d be taken inrc account;
nevertheless | find that he did receive a nunber cf calls fromforner
enpl oyees, a finding which is supported by the very specific testinony of Mary
Hckey on the calls she received. She was able after examning payrol|l lists
to give the nanes of those who called her: Dorothy Van Gander, Patrici
Daltorio, Fedro Gnzal es, Reynal do de Casas, Andreas (nzal es, Gonrado Luna
and Larry Montano [GQX 18]. There is, in addition the testinony of forner
enpl oyee Duayne Grcn that Larry Montano, a supervisor, told himit woul d be
usel ess to apply (Infra, pp. 29-301.

12/ Testinony indicates that sonetine in August two fornner enpl oyees,
Carnen Quintaria and deo Fuentes we that, at a forner enpl oyee's request, her
daughter was hired in February, 1979. These hirings do not rebut General
Qounsel 's evidence. In Kawano, Inc., 4 AARS No. 14 (o. 12) (1973) aff'd 106
CA 3d 937 (1980) the Board specifically approved of “class discremniation”.
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Inplicit inthis conclusion is ny assessnent of her credibility.
Wile | found Ms. Babbitt to be an intelligent and cooperative w tness,
her stake in the outcone, the concern which she as a busi nesswonan woul d
natural |y have had after receiving the UAWs denmand, her discussion of it
wth lawers, the credibility which | accord the testinmony of Deputy
Ccppock, D J. Lew s and Mary H ckey (both because they were bel | evabl e and
because their testinony nmakes sense of the situation), and, finally, the
actual hiring pattern, all dictate a finding that her testinony en the
central issues of anti-union notivation and its nanifestation be
di scredited.

3. QGher Business Decisions Goncerning the Future of the
NUr sery.

Aside fromhiring, Ms. Babbitt was confronted wth a nunber of
ot her basi c decisions about the future of the Nursery, decisions which al so
bear on the successorship issue [Infra, p. 16].

a. Wat to Gow A thetine of sale there was little doubt that
Ms. Babbitt intended to continue on wth the Lew ses' principa item
azal eas. She acquired not only their $1,000,000 i nventory but al so their
patents for the unique varieties they had devel oped. Sal es were down, so
narketi ng woul d have to expand and perhaps change; but the azal eas woul d
continue to be the backbone of the Nursery. As for the green plants, Ms.
Babbitt knew, early on, that there were too nany varieties and that a few
woul d have to be sel ected out for continued production.

Even when early in February she di scovered that the azal eas were
di seased, she did not change her plans; the sinply realized that even nore
effort woul d have to be expended to "turn the business around'. In the
followng nonths, in the face of grow ng evi dence that the crop was not good
and that the economcs of the business did not favor such a | abor intensive
product, she continued, despite recurrent feelings of dispair, to devote the
primary energies of the nursery to the azaleas. Wrker" were hired, plants
were repotted and there was even sonme propagation. It is inpossible to say
exactly when the realization came that she woul d have to shift to anot her
product |line and that work on the azal eas woul d be confined to sal vagi ng the
Inherited inventory. | do not credit her testinony that the decision had been
nade b)é the end of February. It does not conport wth the work that was bei ng
carried on.

But what is nore significant is that it was not until a new
nanager / grower (Andrew Brunbaugh) arrived in August wth a new nanagenent
approach that any deci sions were nade about what the nursery was to raise in
pl ace of azaleas. Ms. Babbitt clains to have arrived at a new product |ine
earlier, but her testinony is not born out by Brumbaugh. So, even concedi ng
her early list plussionnent, there was until August, 1979, no conmtnent to an
alternative;, and even then it was admtted that the shift fromazal ens
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to liners, ground cover, budding plants, and vegetabl e starts woul d take 2 or
3 years. 13/

The deci sion to abandon green plants was nade early on, yet they
continued to be cared for and sold until QCctober, 1979, when the consi derabl e
inventory still on hand was sold off over a three nonth period at sal vage
prices to a large distributor.

b. Mrketing. The new product |ines —liners, ground cover,
buddi ng pai nts and vegetabl e starts —require entirely different narketing
techni ques. However, those techniques are only nowcomng into play. In 1979
traditional narketing of azaleas and, to sone extent, green plants was still
goi ng on.

c. The Nature of the Wrk Perforned. The evi dence does not
di scl ose any radical change in the nature of the work perforner The only
pronounced difference was the dw ndling enpl oynent before the sale and Its
continuation for atine thereafter. But by March 1, 1979, the work conpl i nent
was conparable to that at the tine of the election in Septenber, 1978. Wen a
full conplinent was achieved in August, 1979, it was very close to the full
conpl i nent under the Lewises in March, 1979 [Res. BExh. DL F. F, & J]. S nce
the decision to nove into liners die. not cone until August, 1979, there was
little change in the skills required and utilized.: Mreover, Brunbaugh
testified that raising liners has a good deal in common wth azal eas.
Fnally, the nursery business is not one which requires--except at the hi gher
| evel s--unique skills. The only specific one nentioned was nanual dexterity
and. that is just as desirable In azalea cultivation as in the newer crops.

d. Managenent. Ms. Babbitt sought to continue the same
nanagenent structure whi ch had existed previously, 15/ there woul d be a
grower, sales and shippi ng personnel, and other |eadmen and forenen as the
operation expanded. Again, it was not until August, 1979, when Andrew
Braunbaugh was hired, that there was a shift in nanagenent philosophy and
practi ce.

_ e. Personnel Policy. There is no evidence of a pronounced change
in personnel policy after Ms. Babbitt took over. \Wges were not changed
naterially. The sanme pay checks and applications were used.

13/ As late as April, 1930, azaleas were still the major doller
product .

14/ Perhaps sonewhat | ess propagation and green plant care; nothing
el se was nenti oned.

15/ She did experience considerable difficulty in finding and keepi ng
growers. Three were enpl oyed and none | asted nore than 2 weeks.
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f. Physical Pant. Ms. Babbitt acquired not only the | and and
structures at Mista but also the structures at Wiittier. The plan was to
consolidate the two. It does not appear that this consolidation had any
significant inpact on the Vista operation until after Brunbaugh was hired
in August [see Res. Exh. Cand his testinmony on the timng of the new
installations indicated on it].

D The Termnati ons.

Intertwined wth the all eged canpai gn to di scourage and el i mnate forner
Lew s enpl oyees are the individual charges that three of them-- Mary H ckey,
Sal vador de Casas and John Martinez -- were termnated because of union
synpat hies and/or activities. Athough their charges both influence and are
i nfl uenced by the findings al ready nade wth respect to that "canpai gn", there
are additional facts in each case which warrant separate consideration

1. Mary H ckey.

Mary had worked in the office for the Lew ses from August, 1977,
until Novenber, of 1973. She kept the payroll, naintai ned personnel records,
wote and extended sal es slips, nade up deposits and took i ncomng phone
calls. Because of her uni que know edge of the operation both Raul \Vega and
Ms. Babbitt were happy to rehire her to performnost of the same tasks. She
was not in charge of personnel, no | abor 1ssues were discussed in her
presence, any confidential secretarial work was done el sewhere, and when
confidential calls were received at the Vista office, Mary woul d be excused or
excuse hersel f. 16/

A the tine of the UFWorganisational drive at Lews, she had been
el ected secretary of the organizing coomttee, a fact which was known to
the then forenan, Larry Montano, 1// and communicated to the Lew ses.

Ms. Babbitt was aware of Mary's previ ous enpl oynent and had di scussed
her wth Ms. Lews who criticized her as a "busybody" and a "troubl emaker".
Ms. Babbitt did not admt awareness of. union synpathy or activity on Mary's
part, but given Ms. Lew s propensity to criticismand gossip, | find it hard
to believe that the anbi guous, al nost euphemistic, term"troubl emaker” was not
under stood or actual ly connected with union activities.

16/ These facts do not support Respondents' clains that she was a
confidential enployee. Ho ne t Wole s ale, 2 AAR3 No. 24 (1976)

11/ Montane later cane to work at the nursery and shared sone of this
information wth Ms. Babbitt. This did not occur, however, until after
Mary's termnation.
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But no natter; Ms. Babbitt's cooment at Mary's termnation that, "It was
bad timng for ne to be there at that tine," indicates Mary's sin was not so
much her union activity as the dangerous continuity which her continued
enpl oynent creat ed—an equal | y-prohibitive reason for termnation. Ms.
Babbitt's claimthat Mary-renoved herself fromthe job because she felt
unconiortabl e around Mary Ann Lenke and had betrayed confidences is what a
supervi sor who has "eased" an enpl oyee out woul d like to think happened. |
credit Mry's account (supra, p. 7, fn. 6). 17a/

2. SaJvador De Casas. De Casas was one of six enpl oyees who
stayed on through the change in ownership. M had worked for the Lew ses
since 1976, doing general nursery work--sorting plants, watering,
transpl anting and transporting--and was consi dered a good worker by all.

Li ke Mary H ckey he had been active in the UFWorgani zi ng commtt ee.
Larry Montano was aware of this and | find that he nade Mrginia Babbitt aware
of it at their interviewimmed ately prior to De Casas' termnation. 18/

Ms. Babbitt had al nost no personal contact wth him She testified to
recei ving "bad vibes" during her initial interview The only other encounter
occurred when he inquired of her, on behalf of hinself and sonme ot hers, about
t he wage i ncrease whi ch he had heard Raul Vega was arranging 19/. She did not
take kindly to the inquiry; it appears to have confirned in her mnd his
status as a ''conplainer". Two days |ater—the same day she spoke w th Mntane
about hi mshe termnated hi msayi ng she was dissatisfied. This was the first
know edge he had that she was unhappy with himor his work.

Both the timng of the di scharge and the reason-- "conpl ai ni ng" --
indicate, at the very least, that he was termnated for acting as the
spokesnan for hinself and the others who were unhappy wth their wages.

| 7a/ Fnally, it should be nentioned that H ckey's work was i nci dental
to and invol ved wth nursery operations; she was an agri cul tural enpl oyee.
Dairy Fresh Proiducts Go., 2 ALRB No. 55 (1975)

18/ Mbntano testified that he did not disclose this information to Ms.
Babbitt, but was inpeached by his previous admssion to General (ounsel t hat
he had reveal ed De Casas' union activities. The circunstances of the
retraction are suspisious: After his conversation wth General Gounsel and
before testifying, he spoke wth Ms. Babbitt and then cane to the hearing and
denied his prior statenents. Furthernore, when confronted wth the change he
waive re and admtted | abeling De Casas a "troubl enaker” to Ms. Babbitt.

19/ There is a conflict in the testinony as to whet her he spck-directly
or through an interpreter and as to his ability to speak English. The
conflict, inso far as it tends towari inpeachnent, | find to be on a
collateral matter. De Casas is serious, even a bit dour; but he testified
carefully and accurately. | find hima credi bl e w tness.
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3. John Martinez.

John Martinez began working for the Lew ses as a nai ntenance man in
July, 1976, and by the tinme of his layoff in Qctober, 1978, was in charge of
packi ng and shi pping, as well as selling and driving. Because of his
famliarity wth the Lews' operation both Raul Vega and Ms. Babbitt were
pleased to rehire him He began on February 5, 1979, but his tenure was very
short: he was termnated 6 working days |ater on February 12t h.

Martinez was paid a salary and was to be in charge of sal es and shi ppi ng.
However, sales were nmininal, no one worked directly under him and he did no
hiring or firing. Geccasionally he woul d request sone assi stance. 20/

During the Lews' regine he had been by far the nost active worker in the
uni on canpai gn. Even before the UPWwas in the picture, he had sought out the
Laborers Whion, as a possible representative. Wen that did not work out, he
was the one to go to the UAW He was responsi bl e for obtai ning aut hori zation
cards and for general |aison with the union; and he was el ected president of
the organi zing comttee.

Al of this was known to the Lew ses. Ms. Babbitt testified that Ms.
Lew s told her that Martinez was "di shonest” and a "bad" worker", but clains
his union activity was never discussed. As wth Hckey, | findit difficult
to believe that his role was not all uded to.

It was imnmedi ately after Mart-1nez was hired on, that Ms. Babbitt went
to San Franci sco to di scuss, anong ot her things, the UFWbar gai ni ng denand.
There then ensued t he tel ephone conversation wth Raul Vega i n which she
Instructed himto cease all hiring and obtain a guard at night.

The union -- along wth the di seased azal eas and. theft -- was very much
on her mnd. Indeed, (ficer Qoppock's testinony indicates that she |inked
the union wth the thefts (and both wth Martinez); a notion which is
corroborated by Raul Vega' s testinony that her announced purpose in having the
arned guard was to forestall "uni on sabot age".

Al of this nust be taken into consideration in eval uating the two
radical ly different versions of Martines's discharge: That of Ms. Babbitt and
her retainer Philippe Bayonet and that of John Martinez and Mary H ckey.

According to Ms. Babbitt (and confirned for the nost part by Bayonet)
she had instructed Bayonet in her absence to see to it that no shipnents |eft
the premses wthout invoices. On February 12th, orobablv |ate in the
afternoon. she returned and

20/ The facts do no support Respondsents’ claimthat he was a
supervisor. Section 1140.4 (j); Anton Garatan and sons, 4 ALRB No. 102
(1978).
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saw that. John Martinez had just finished | oading up an unnarked van. S nce
no paperwork was apparent, she asked Bayonet who was standi ng beside her to
check the van, but he was unable to do so before it left. John was asked
about the shipnent and, according to Ms. Babbitt:

"[He'] wouldn't open up his nouth. An | got excessively
angry. And | don't knowwhat | said, but I'msure it had
four-letter words init. And | asked himto pick up his
check." [Tr. 1:131(22-25)].

A subsequent search for an invoice turned up nothing. John cane to the office
and was given his termnation slip.

Martinez denies that there was an incident with an unnmarked van.
According to him he was called into the office the norning of the 12th, told
that he was no | onger needed and termnated. Wien he asked about the future,
Ms. Babbitt told himshe did not know what to do wth the nursery.

- Mary Hckey who was present, confirns Martinez's account. She further
testified that the only paper work about which there was a question concerned
a shipnent to Wittier.

n bal ance, | accept Hckey "s and Martinet's account. "Chile Martinez
is not beyond reproach 21/, his account is corroborated by Mary Mckey whose
credibility is established (Supra, p. T, en 6). Furthernore, had the firing
been as acrinonious as Ms. Babbitt testified, it would be difficult to
account for Martinez's later return to the nursery to di scuss Mntano. Al so,
there i s abundant evi dence that other nurseries -- inreturn for favors -- had
beer, given plants wthout a serious effort being nade to police shipments and
paperwork. Bayonet's testinony is not persuasive: he struck ne as an
under | i ng who coul d be counted upon to do--and say--what was expected of him

| cannot, however, entirely discount Ms. Babbitt's claim the she
believed Martinez was involved in theft. The trouble is that it was mxed up
in her mnd wth hostility toward the union. The two fed upon each other. |
conclude that her preenptory haste in discharging Mrtinez wthout
confrontation or investigation would not have occurred but for his suspected
uni on senti nents.

21/ As evidenced by his refusal to disclose his current enpl oynent
and his eventual attenpt to cultivate Ms. Babbitt by informng on
Mont ano.
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D SOUSS AN AND GONCLUS ONS

. SUCCESSCRSH P.

The probl emof successorship is not new It has arisen in nany contexts,
and al | have recei ved considerable attention in the Federal Courts, before the
NLRB and from the comentators. Presently its status under our own Act is
before the Galifornia Suprene Gourt in San deiaente Ranch, Ltd, v. ALRB
hearing granted Septenber 12, 1980, #3(J-87.

In every case the problemis to facilitate the transfer of capital to
enabl e reorgani zation and vitalization of business enterprises, while at the
sane tine protecting enpl oyee rights and assuring the acconpl i shnent of the
transition in an environnent of industrial peace. NLRB v. Security-Qol unbi an
Banknote (o., 541 F.2d 135, 138 (3rd dr. 1976); H ghland Ranch and San
denente Ranch, Ltd., 5 AARB No. 54 (p. 11) (1979); R vcom Gorporation and
Rverbend Farns, Inc., 5 ALRB No. 55 (p. 8) (1979"); John Wley S Sons v.
Livingston, 376 US 543, 549 (1964); Sicker, A Reconsideration of the
Doctrine of Enpl oyer Successorshi p--A Sep Towards a Rational Approach, 57
Mnn. L. Rev. 1051, 1052 (1973).

In the years over which the doctrine has evol ved, a nunber of factors
have been recogni zed as gui de posts in any successor situation, regardl ess of
cont ext :

"These factors include, inter alia, consideration of the
continuity of workforce, continuity of business operations,
simlarity of supervisory personnel, simlarity of product or
service, simlarity in nethods of production, sales and invent-
orying, and use of the sane plant (citations omtted) ." N.RB v.
Security- ol unbi an Banknote Go., 541 F. 2d at 139.

Pre-emnent anong themis the "continuity of the workforce". Howard. Johnson
Q. v. Hotel Ewloyees, 417 U S 249, 263 (1974: Nazareth Regional H gh School
v. NLR3, 549 F. 2d 373, 379 (2nd Ar. 1977); NLRBv. John Sepp's Fiendly
Ford, 333 F.2d 333, 336 (9th Ar. 1964)22/.

22/ For a nunerical anal ysis of workforce continuity as a function of
deci si onal outcone, see Gl dberg, The Labor Law (bligations of a Successor
Enpl oyer, 63 Nv U L. Rev. 735, 793-306 (1969).



It is also well recognized that:

"These factors shoul d be seen fromthe perspective of the enpl oyee
(citations omtted). This 'enpl oyee viewpoi nt' derives fromthe
concept that the only reason to | imt a successor enpl oyer's
ability to reorganize his labor relations is to offer the

enpl oyees sone protection froma sudden change i n the enpl oynent
relationship (citations omtted). Thus, the inquiry nust ascertain
whet her the changes in the nature of the enpl oynent rel ationshi p
are sufficiently substantial to vitiate the enpl oyee's origi nal
choi ce of bargaining representative (citations omtted).” NRBv.
Security-Qol unbi an Banknote Go., 541 F. 2d at 139.

WUhfortunately, the factors, while easy enough to state, can be difficult
to apply. This is so both because of the wde variety of circunstances in
whi ch the issue presents itsel f and because of a superabundance of judicial
and admni strative precedent. |npressionistic adjudication thus becones a
real dancer . 1AM DOst. Lodge 94 v. NLRB, 414 F.2d 1135, 1139 (D.C dr"
1969); Sicker, 57 Mnn. L. Rev. at 1054-55. |If thisis to be avoided it is
inportant to recogni ze at the outset that the | aw of successorshi p has various
uses. It is onething to tal k about successorship in the context of whether a
new enpl oyer shoul d renedy his predecessor’s unfair |abor practices (Gl den
Sate Bottling . v. NLRB, 414 U S 163 (1973); it is quite another to
consider the extent to which the arbitration clause of the predecessor's
contract applies (John Wley & Sons v livings Sons, supra); or whether the
entire contract: shoul d survive (Howard Johnson Go. v. Hotel Epl oyees,
supra); or whether, as here, the duty to bargain should carry over to the new
enpl oyer (NLRB v. Burns Security Services, 406 US 272, 277-81 '1972:

"There is, and can be, no single definition of 'successor' which
Is applicable in every |l egal context. A new enployer, in other

words, nmay be a successor for sone purposes and not for others.™
Iég)/\ard Johnson G. v. Hotel Ewl oyees, 41" US at 262-63, fn. 9

Inthe duty to bargain context it woul d appear that the successorship
test is less stringent than in others. '. Howard Johnson Co. v. Hotel
Enpl oyees, supra; NLRB v. Burns Security Services, supra. Wiat is "basically
at stake is the survival of the certification issued pursuant to the el ection
provisions of the law That being so, inquiry should focus, nore than in
other contexts, not only on the continuity of enpl oynent from

23/ See, Sicker, 57 Mnn. L. Rev. at 1063-1104, for a carefull analysis
of the differing considerations applicable in each conext.
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predecessor to successor, but also on the survival of a "bargaining unit"
whose scope and conposition are simlar to that of the predecessor. N.RBv.
Burns Security Services, 406 US at 280; Sicker, 57 Mnn. L. Rev. at 1066-
67. Such a prerequisite calls into play nany of the considerati ons--personnel
pol i cy, managenent structure, and nethod of producti on—ahi ch have al ready been
nentioned;, but, in addition, includes others, such as job skills and
classification structure.

Here the legal context is the duty to bargain. Putting aside for a
nonent the survival of an "appropriate bargaining unit”, and turning to the
"continuity of the workforce", there is at the outset the question of
whether, in agriculture, that factor shoul d be given the pre-emnent role
it occupies in industry 24/.

The ALRB in Hghland Ranch and San d enente Ranch, Ltd., supra, held that
inthe context of a "fluid, nobile | abor pool", there should not be "undue
enphasis on the continuity of the workforce." However, in R vcom Gorporation
and Rverbend Farns, Inc., 5 AARB No. 55 at fn. 9, the Board refused to apply
H ghl and where there was a "year-round, pernanent |abor force." This being
so, there is no reason -- in the context of nursery enpl oynent -- to de-
enphasi ze the continuity of the workforce as a factor. See Kyutoku Nursery,
Inc., 3 ALRB No. 30 (.1977) (pp. 5-6).

24/ Reliance on "workforc severely continuity" has, however, been
severely (ritized by sone:
"Wet her or not an enpl oyer has the status o cessor cannot
turn in any part to populate its work force wth nore than
hal f of the predecessor’'s enpl oyees. Qherw se an i ncom ng enpl oyer
can control too readily its own status under our Act. |t can so
severel y undertake the existing enpl oynment terns that, shoul d one
less that a majority of the predecessor's enpl oyees w sh enpl oynent
wthit, by that act al one the enpl oyer can guarantee denial of the
protection which if: is the objective of the successorship doctrine
to confer." Menbers Fanning and Pennel o di ssenting i n The Boei hg
Gonpany, 214 NLRB 541 (1974).
Justice Dougl as, dissenting in Howard Johnson and Go. v. Hotel Enpl oyees, 417
US at 269 |ikew se enphasi zed the ease wth an enpl oyer could “arrange” for
the distraction of workforce community.
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Having accepted its inportant role the next step is to apply it. The
Suprene Qourt in Burns offered an inportant, albeit sonewhat confusing
gui de:

"[Tlhere wll be instances in which it is perfectly clear that the
new enpl oyer plans to retain all of the enpl oyees in the unit and
inwhichit wll be appropriate to have himinitially consult wth
t he enpl oyees' bargai ning representative before he fixes terns.

In other situations, however, it nay not be clear until the
successor enpl oyer has hired his full conpl enent of enpl oyees t hat
he has a duty to bargain wth a union, since it wll not be
evident until then that the bargai ning representative represents a
majorlty of the enployees inthe unit required by 89 (a) of the
Act . Id at 294- 95.

Wien Ms Babbi tt took over Lew s Gardens, it was anything but "perfectly
clear" that she intended to re-enpl oy enough forner enpl oyees to constitute an
appropriate najority. The business was in shanbles. The six Lew s enpl oyees
who stayed on were no nore than a skel eton crew and did not constitute a
representative unit. The date of transfer is therefore not an appropriate
tinme to neasure Babbitt's duty to bargain. 0. NLRB v. Houston D st. Services,
Inc., 573 F.2d 260, 256 (5th dr. 1978); Gillis Equi prent Go., 194 NLRB 799
(1972). The fact, however, that production had dropped off and the workforce
had shrunk is not initself sufficient to defeat successorship. As the Board
ggt ed in RvcomQrporation and Rverbend Farns, Inc., 5 ALRBNo. 55 at p .

. . .areduction in the size of the bargai ning unit does not
necessarily render the unit inappropriate. NLNRB v. Mddl eboro Fre
Apparatus, Inc., 590. F.2d 4 (1st dr. 1978); NLRB v. Band-Age,
Inc., 534 F.2d 1 (1st dr.) cert, denied, 429 U S 921 (1976). W
nust ook to the totality of the circunstances to deternmne
whet her the change in ownership has affected the essential nature
of the business. NLRB v. Boston Needharn Indus. Qeaning G., 526
F.2d 74 (1st dr. 1975); TomA Kawk Transit, Inc. v. N.RB 419
F.2d 1C 25 (7th cir. 1969)

Lhder the NLRA the duty to bargai n has survived extended an:
conpl et e shutdowns. NLRB v. Daneker d ock Gonpany, 515 F. 2d
315, 316 (4th dr. 1975) [8 nonths]; Uhited Mi nt enance and
Manufacturing Go . , 214 NLRB 529, 532 (19 74) [4 1/ 2 nonths".
CG onn, Ltd. , 197 NLRB 442, 445 (1972) [4 1/2 nonths]. It
has even survived a short period of intervening operation by
?15 r71|7;d party. Hrst Food Ventures., Inc., 229 NLRB 1229, 2230
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Havi ng discarded the date of transfer as the appropriate tine to neasure
work force continuity, another tine nust be found. e possibility is the
date of the Lhion's denand. But that would be equal ly artificial. The UFW
knew not hi ng of the nanner and nethod of transition; so utilizing its denand
woul d have little relationship to workforce continuity.

Anot her possibility is suggested by the dictumin Burns that, "it rmay not
be clear until the successor enpl oyer has hired a full conpl ement of enpl oyees
that he has a duty to bargain." 1d. at 295 (enphasis supplied). A nunber of
courts, followng the lead of the 9th AQrcuit 1n Pacific Hde and Fur Depot v.
NLRB, 553 F.2d 609(1977), have read the | anguage as requiring in every
situation where it is not "perfectly clear” at the tine of transfer that a
najority of forner enployees will be hired, that the determnation await the
hiring of a full work conpl enent. N.RB v. Pre-Engineered Building Products ,
603 F.2d 134 (10th dr. 1979); NLRB v. Houston O st. Services, Inc., supra

But atoo literal reading of the Burns' dictumwoul d be at odds not only
wth the Suprene Gourt's tentative use of the word "may", but al so wth other
significant factors--the nost inportant being the inpact on enpl oyees of
post poni ng the determnation until a full conpl enent is obtained:

"[OQhange in enployer identity often occurs wthout prior warning
to the enpl oyees and | eaves themlittle, if any, opportunity to
plan in its wake. Such a change nay be peculiarly harsh for the

I ndi vi dual enpl oyee, since it often is acconpani ed by a reduction
in pay or the | oss of accumul ated rights and benefits or even a

| oss of enpl oyment. Further the enpl oyees' union choice and the
continued vitality of any contract negotiated in their behal f
wth the enpl oyer are jeopardi zed by the enpl oyer change. Even
where the enpl oyee | earns of an inpendi ng change, he is largely
w thout effective power, even through his union representati ve,
to bring his overwhel mng interests to bear on the enpl oyer's
plans." Sicker, 57 Mnn. L. Rev. at 1052,

Even fromthe enpl oyer's standpoint, the instability inherent in delay is
hardl y conducive to industrial peace and heal thy personnel relations. The
process of determnation is therefore not one whi ch shoul d be drawn out | onger
than absol utel y necessary.

_ That is why | believe work force continuity should be neasured at the
tine the new enpl oyer first obtains a representative conpl enent of enpl oyees;
that is, a workforce which
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both in size and structure is indicative of that ultimately to be hired. This
nay occur on the day of transfer or sonetine later. Inthe last analysis its
occurrence can only be determned by an examnation of the facts of a

particul ar case, although | egal precedents can be hel pful. The NLRB, for
exanpl e, has a rule ained at protecting enpl oyee free choi ce by di scouragi ng
the premature recognition of a rival union. Unhder the General Extrusion rule,
as it is known, the conposition of the unit at the tine of contract execution
is conpared wth the tine of hearing; if at |east 30%of the enpl oyees and 50%
of the job classifications existed at execution, a rival union petition wll
be barred. 121 NLRB 1165, 1167 (1958). The NLRB has utilized al nost the sane
criterion in determning whether premature recognition is an unfair |abor
practice. Klein's Gl den Manor, 214 NLRB 307 (1974); British Industries Co.,
218 NLRB 1127 (1975). 1In a recent successorship case, the NLRB specifically
approved reliance by an Admnistrative Law Judge on General Extrusion and
British Industries. Hidson R ver Aggregates, Inc., 246 NNRB No. 32, pp. 2 & 11
(1979). Qur own Act reflects a simlar policy by requiring enpl oynent to be
at 50%of peak for the filing of an election petition. Section 1155.3 (a) ()

The question then becones: Wen did Ms. Babbitt have a representative
conpl enent of enpl oyees. The answer calls for nore than a sinple tally; it
i nvol ves not only size cut also the character of the unit. Is its conposition
i ndi cative of the unit expected to energe? 25/

Based upon the evidence, | conclude that there was a representative
conpl enent at the nursery by the begi nning of March 1079. During February the
conpl enent had increased gradual |y from12 to 22 on March 1st; it then
stabilized and renai ned constant until the very end of March [Res. Ex.
Hrevised Sabilization is a good indicator that a representative conpl enent
has been achieved. Nor was there any testinony that the conposition of the
workforce at that tine was a typical; Ms. Babbitt may well have been uneasy
about the nursery and its future, but the fixed work conpl enent in Mrch
I ndi cates that the azal eas and green plants were receiving at | east the mn-
imal attention they required. It is also noteworthy that a

25/ Expectation nust, of course, be tied to the realities existing at the
tine of takeover; not to sone distant set of hopes or unformul ated pl ans.
Gllis FHuipnment Go., 194 NNRB at 799. QGherw se the door woul d be | eft open
to the very thing which the reprsentcitivs conpl ement test seeks to avoid --
protracted del ay.
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conpl enent of 22 is close to the conplenent at the tine of the UFWel ection
in Septenber, 1978.

d the 22, only four had voted in the el ection, one (Mntano) was a
supervi sor and two others (the Gastel uns) had worked for the Lew ses | ong
bef ore the UFWorgani zational drive and election. So at best only 7 of the 22
were former enpl oyees. But such a cal cul ati on does not di spose of the
continuity of the workforce factor. General Gounsel has alleged that Ms.
Babbitt engaged in a deliberate canpaign to prevent the hiring of forner
enpl oyees and to termnate those who had been hired.

An enpl oyer who is proven to have engaged i n such a canpai gn obvi ously
violates 81153 (c) and (a). R vcom Corporati on and R verbend Farns, |Inc.,
supra; K B. &J. Young super Markets, v. NLRB, 377 F.2d 463 (9th Qr.
1967)cert. denied 389 US 841 (1967); NRBv. New Engl and Tank I ndustri es,
Inc., 302 F.2d 273 (1st dr. 1962); NLRB v. Burns Security Services, 406 U S
at 280-81, fn. 5. Mreover, once such a canpai gn i s established, General
Gounsel nmay obtain individual relief sinply by show ng each to be a nenber of
the group agai nst whomthe canpai gn was directed, wthout the necessity of
proving I ndividual union affiliation or support. Kawano, Inc., 4 ALRB No.
104, pp. 7-8 (1978), aff’d 106 C A 3d 937 (1980). Furthernore, once a
discrimnatory canpaign is established, there is a presunption that a najority
of the predecessor's enpl oyees woul d have been hired. R vcoia Gorporation and
Rverbend Farns, Inc., 5 ALRB Mb. 55 at 19. Therefore, so long as the ot her
requi renents for successorship are satisfied, a bargaining order wll issue.
N_.RB v. Foodway of H Paso, 495 F.2d 117, 121 (5th dr. 1974); KB & J.
Young' s Super Markets , Inc. v. NLRB, supra.

Bef ore consi dering the canpai gn, the other factors shoul d be addressed;
for they too mght defeat a finding of successor-ship even though there be
nerit to the allegations of deliberate tanpering with the work conpl enent .

g _. NLRBv. Security-Qolunbi an Banknote Go., 542 F. 2 at |4o.

d the remaining factors, the nost inportant is the continued
appropriateness of the bargaining unit (supra on. 17-18). It has al ready been
pointed out that the nature of the work perforned and the manner of its
per f ormance has not changed (supra pp. 10 & 11). In fact, as Andrew Brunbaugh
testified, even wth the new product |ines, no basic chance is to be expect ed.
There has been little, if any, alteration in personnel policy (supra, p. 11) ,
or in. nmanagenent structure (supra p. 11) , and the unit had returned to its
size at election. | therefore conclude that the Lew se’ bargaining unit,

" {j enai ned i ntact under the successor and continued to be an appropriate unit."
ld. at 139.
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Wiil e there was an eventual change in product, that did not even begin
until August, 1979, and is still inconplete. Mreover, it wll not
substantially alter the work from"the perspective of the enpl oyee." Id. at
139. The sane is true of the physical plant (supra p. 12). Mrketing did
change nore rapidly, but its effect on enpl oyee work was not that significant
(supra p. 11). The legal trappings of the takeover are not especially
inportant, but in any event the nethod of sal epurchase of all common stock in
the predecessor and Its continued corporate exi stence wth an eventual nane
change—+s a format wth little discontinuity.

Finally, there is a factor which any nunber of courts have cited, but
whose | nportance renai ns uncertai n: The freshness of certification, especially
when the changeover occurs during the certification year. N.RB v. Burns
Security Services , 406 US at 279 &fn. 3; NLNRBv. Abert Alnato and Wre &
Sheet Metal Specialty Go., 199 F.2d 800, 803 (7th dr. 1952) ; Hrchau Loggi ng
(., Inc., 126 NLRB 1215 (1960) ; Brooks v. NLRB, 348 U S 96 (1954); Section
1156.6 of the Act and Kaplan's Fruit & Produce ., 3 ALRB Nb. 28 (1977) .
Here the el ection was held 4 nonths before the transfer of ownership and the
certification issued only 2 weeks before.

| conclude therefore that the other rel evant factors are not so
pronounced as to defeat successorship if there be a basis for finding that a
najority of forner enpl oyees woul d have been working in March but for the
discrimnatory canpaign. The facts surrounding the allegation of an anti -
uni on canpai gn have been considered (supra pp. 6-9 ) . They poin-
unmstakably to a hiring and termnation policy governed in part by a desire
tocontain and limt union influence. Ms. Babbitt acted out of a conbi nation
of notives, and one of themwas to defeat unionization at the Nursery.

‘The Board has considered the i ssue of mxed notive en a nunber of
%C&SI ons, tge nmost recent being Harry Garian Sales, 6 ALRB No. 55 (1980),
ere it said:

"Qur ultinmate inquiry [is] whether respondent woul d have di scharged
the crew nenbers but for their union activities. 'Were a di scharge
is notivated by an enpl oyer's anti-union purposes it violates Labor
Gode Section 1153(c) and (a) even though additional reasons, of a
legitimate nature nay exist for the discharge.' Abatti Farns, Inc.
My 9, 1979 )5 AARBNo. 34, p. 27, enf’d in part Abaitt
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Farns v. ALRB (1980) 107 Gal. App. 3d 317." 26/

| conclude that the hiring and termnation policy would, not have existed
as it did and been enforced as it was but for a desire to contain and |imt
uni on i nfluence. That being so, the continuity of the workforce is , under
Rycom to be presuned. This neans that the burden shifts to the Respondents
who nust cone forward wth proof that even if there had been no ill egal
canpai gn there still would not have been a najority of forner enpl oyees at the
tine a representative conpl enent was achi eved. 27/

26/ This "but for" test is consistent with the test devel oped by the
Suprene Gourt in M. Healthy Aty School Ostrict Board of Education v. Doyl e,
429 US 274, 287 (1977). Very recently, in Wight Line 251 NLRB Nb. 150
(1980) , the Board rejected the "domnant” or "prinary" notive test, abandoned
its forner "in part" test, and adopted the M. Healthy anal ysis, Lhder the new
test the initial burden is on the General Gounsel to nake a prinma facie
show ng that projected conduct was a "notivating factor” in the enpl oyer's
decision. Onhce that is established, the burden shifts to the enployer to
denonstrate that the action woul d have taken place in the absence of protected
activity. Wile the M. Healthy test does not conflict wth the "but for"
anal ysis, it does have the advantage of clearly allocating the burden of
proof. Here, under either test, ray concl usion woul d be the sane.

27/ A nunber of courts have suggested the possibility that a nat henati cal
najority may not be required. Boeing Co. v. 1AM 504 F.2d 307, 318 (fn. 15)
(5th dr." 1974); Dynamic Machine Go. v. NLRB, 552 F.2d 1195, 1203 (7th dr.
1977). However, this has been in the context of an anal ysis based on a full,
rather than a representative conplenent. @G ven the choice of the snaller,
representative criterion, a ngjority shoul d be established, recognizing,
however, that there will be instances in which a ngority will exist even
t hough circunst ances precl ude an exact count. There has al so been sone
guestion as to whether the najority is to be conputed as a percentage of the
new enpl oyer' s workforce or as a percentage of the predecessor's total
conpl enent. Boeing Go. v. |AM 504 F.2d at 319. The view supported by the
wei ght of authority is that the conputation is to be based on the new
enpl oyer's workforce at the tine chosen. Unhited M nt enance & Manuf act uri ng
G. , 214 NLRB at 533-34.
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Respondents have not net this burden. A a mninumthere were four
fornmer enpl oyees working at the tine a representative conpl ement was enpl oyed.
Three others were termnated illegally (infra pp. 27-28) . H ckey naned ei ght
28/ enpl oyees who asked for work; and, according to Vega, there were still
nore. Even discounting the size of Vega's estimate and all owi ng for sone
overlap wth Hckey' s list, there is insufficient evidence to overcone the

presunption that at |east 12 of the 22 enpl oyed in March, 1979, woul d, have
been forner enpl oyees.

1. THE INDM DUAL D SCHARES

This case -- nore than al nost any ether -- points up the inadequacy of
the Geat Dane Trailer test in analyzing allegations of pretextural
discipline. Under that test:

"FArst, if it can reasonably be concluded that the enpl oyer's
discrimnatory conduct was 'inherently destructive of inportant
enpl oyee rights, no proof of an anti-union notivation is needed and
the Board can find an unfair | abor practice even if the enpl oyer

I ntroduces evi dence that the conduct was notivated by busi ness
considerations. Second, if the adverse effect of the discri mnatory
conduct on enpl oyee rights is "conparatively slight' an anti-uni on
noti vation nust be proved to sustain the charge "if the enpl oyer has
cone forward wth evidence of legitinate and substantial busi ness
justification for the conduct.'” NLRBv. Geat Dane Trailers, Inc.,
388 US 26, 33-34 (1967).

Here, there is no way in which the termnations of the three persons prinarily
responsi bl e for bringing the union to the nursery can be characterized as
anything but "inherently destructive of inportant enpl oyee rights,"” especially
since their firing was part of an overall anti-union canpai gn and, what is
nore, their elimnation mght well have destroyed the "continuity of the
workforce" and wth it the entire duty to bargain

But notice where the characterization | eads: Once the di scharges are
| abel ed "i nherently destructive", notive becones irrelevant; "the Beard can
find an unfair |abor practice ever. if the enpl oyer introduces evidence that
the conduct was notivated by busi ness considerations.” Thus, even accepting
Respondents' contention that the only notive for discharging Mirtinez

28/ I ncluding Mntane and four enpl oyees who, while working" at
the tine of the election, were all enployed in 1973 -- nuch nore
recently than the Gastel uns.
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was theft, for De Casas, poor attitude, and for Hckey, betrayal of
confidential infornation, the Board can neverthel ess find the termnations
to be unfair |abor practi ces.

| cannot believe Chief Justice Warren neant that in Geat Dane Trailers;
nor do I believe that he woul d consider the termnati ons "conparatively
slight". Hs test sinply is not equipped to handle the situation. Qeat
Dane, after all, concerned the granting of special benefits to non-striking
enpl oyees —conduct whi ch can be seen as havi ng aspects of busi ness
justification while, at the sane tine, having a substantial adverse inpact on
enpl oyee rights. The test is useful in that situation and in others |1 ke it;
e.g. superseniority for non-strikers [NNRBv. Bie Resistor Corp., 373 US
221 (1963)]; lockouts (Truck Drivers Local 449 v. NLRB (Buffal o Linen Supply
®.) , 353 US 87 (1957) ; Anerican Ship Building G. v. NLRB, 380 U S 300
(1965) ; NLRBv. Brown, 380 US 278 (1965)]; and the right to go out of
busi ness to avoid unioni zation [Textile Workers v. Darlington Mg. . , 380
(LjJ_S_2|6_3 (1965)] . But it does not work in the context of pretexture

i scipline.

An anal ysi s has been suggested which is nore hel pful in such cases, but
whi ch al so takes into account the other situations in which discrinmnation
questions arise and wll continue to arise. In addition, it rationalizes the
nmany precedents which do exist in this area of the law 29/

Lhder this analysis the first question to be asked is: Wiat busi ness
interest does the enpl oyer appeal to in seeking to justify conduct which
adversely affects or tends to affect the right of enpl oyees to join,
synpat hize with or engage in activities in support of a union? The next
inquiry is: Is that interest the real reason for the conduct or is it a pre-
text? And the final questionis: |If the reason offered is the actual reason,
does the societal interest in allowng enployers to further their busi ness
interests by such conduct outwei gh the harmwhi ch of workers to hat conduct
inflicts on the ability of workers to pursue the | egi snate and i nportant
formng and nai ntai ni ng uni ons.

This third inquiry can be very inportant in some contexts --the use of
the |ockout, super-seniority for non-strikers and so on--but it is not
especially inportant in situations |ike

29/ See: (hristensen & Svanoe, Mtive and Intent in the comm ssion of
Uhfair Labor Practices; The Suprene Gourt and the Fctive Formality, 77
Yale L. J. 1269 (1968)
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those at issue here; for, in such cases the enpl oyer general!" is appealing to
an interest which all woul d acknow edge he is entitled to pursue. Here, for

i nstance, no one woul d clain that Respondent had to continue Martinez as an
enpl oyee if, as Ms. Babbitt clained, he was a thief.

The inquiry that is inportant inthis case and in cases like it is the
second: |Is the reason advanced by the enpl oyer the real reason, or is his
conduct the result of wanting to punish or deter workers for engaging in
activities in support of unionization? Notice that such an inquiry Invol ves,
alnost inevitably, the issue of notivation, sonething which is not at all
gernmane to the bal ancing test which termnates the analysis. 30/

But does this anal ysis speak to the inportant question of how the burdens
of produci ng and goi ng forward wth the evidence are to be all ocat ed?

It does, and to see howit does, it is necessary toreturn to the first
I nqui ry: What busi ness justification does the enpl oyer appeal to in seeking to
justify conduct which adversely affects or tends to affect the right of
enpl oyees to join, synpathize wth, or engage in activities in support of a
union. Cobviously, the starting point is "conduct which adversely affects union
nenber ship, synpathy or activity.” And that is the initial burden on the
General (ounsel : to produce substantial evidence of conduct which interferes
W th uni on nenbership synpathy or activity. |In nost cases this entails proof
that: the discrimnates (.s) was engaged In protected activity, than the
enpl oyer was aware of it, and that adverse action was taker, against the
worker(s). @Qnce this has been established, the enpl oyer nust cone forward
wth sone justification for his action; nanely, that he was pursuing a
legitimate business interest. N.RBv. Geat Dane Trailers, Inc ., 388 US at
34. it which point the General Gounsel nust rebut this either (a) by offering
substantial evidence that the asserted interest was a pretext and the enpl oyer
was actually notivated by hostility toward uni oni zati on and/or (b) by
accepting the justification offered and establishing that, even if it was not
pretextural, the societal interest in allowng the enployer to further his
busi ness i nterest by such conduct does not outwei gh the harmwhich that
conduct inflicts onthe ability of workers to pursue the legitinate and
I nportant goal of formng and nai ntai ning a uni on.

31/ The chief virtue of this test is that it consigns notivation to a
specific place, rather than allowng it to color --and very often confuse —
very el enent of the alleged violation
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Applying this analysis to the facts already found to exi st here, |
conclude that all three enpl oyees were active in the UPWcanpai gn and Ms.
Babbitt knewit (supra pp. 12-14). S nce adverse action--termnation--
occurred, the burden was on Respondents to cone forward wth legitinate
justifications. This they did by asserting Martinez to be a thief, De Casas
to be a conplainer wth a chip on his shoul der and H ckey to be a busybody who
betrayed confidential inforrmation. General Gounsel sought to rebut this
expl anation by establishing that it was pretextural —that Ms. Babbitt was
actual ly notivated by hostility toward unionization. Evidence was offered
whi ch contradi cted the Respondents' justifications and which went on to show
an overal|l canpaign to contain or elimnate UFWi nfl uence.

| have found in both Hckey's 32/ and De Casas cases, General Qounsel
clearly established the pretextural basis (supra pp. 12 & 13'. | therefore
concl ude each was termnated in violation of Section 1153 (c¢) and
derivatively- Section 1153 (a).

Wth respect to John Martinez, | have found Ms. Babbitt's notives to be
a mxture of anti-union bias and her belief that he was a thief (supra p. 15
). Under Harry Carian Sales , supra, the legal question is whether his
di schar ge woul d have occurred but for her anti-union bias (supra, p. 23). |
concl ude that preenptory haste in termnating him -wthout first confronting
himand fully 1 nvestigating the situati on—woul d, not have happened but for his
union sentinents. | cannot gainsay at this |ate date whether he was actual |y
involved in thefts or not; he may have been. Wat | can say is that, because
of his union synpathi es, he was deprived of the opportunity to vindicate
hinself and that is a sufficient basis upon which the premses a violation.
| therefore 1153(c) and derivatively section 1153 (a) by derivatively, John
Marti nez.

32/ Wth Hckey, the Respondents cl ai ned no adverse action
occurred; she voluntarily quit. | have found that this was not so; she was
termnated (supra p.13); and so wth her as wth Martinez and De Casas, the
| ssue si dered.



REMEDY

1. Having concl uded that Respondents violated their duty as successors to
bargain wth the UFWand having found this refusal to be tinged wth anti -
uni on ani mus, nake-whole relief is clearly appropriate. R vcom Corporation and
Rverbend Farns , Inc. , 5 AARBNo. 54 at p. 22. | therefore recomend an
order that Respondents: (1) neet wth the UPWupon request and bargai n i n good
faith and (2) make whole their agricultural enpl oyees for all |osses of pay
and ot her economc benefits sustained by themas a result of the refusal to
bargai n, such | osses to be ascertai ned and conputed i n accordance wth Adam
Dairy, 4 AARB No. 24 (1978), as nodified by Ranch No. |, Inc., 6 ALRB Nb. 37
(1980), fromFebruary 22, 1979--the date the UFWdenand was recei ved—unti |
such tine as Respondents commence to bargain wth the UAWand thereafter to
contract or inpasse.

2. The three naned discrimnatees are entitled to i medi ate
reinstatenent to the sane or simlar jobs wth full back pay to be conputed in
accordance wth J & L Farns , 6 ALRB Me. 43 (1980). In calculating the
anount, the Regional Drector should take into account any additional armounts
arising out of the nake-whole relief provided for in paragraph 1 above.

3. As for seven of the forner enpl oyees who contacted Mary H ckey seeki ng
enpl oynent 33/, | have concluded that the failure to consider themwoul d not
have occurred but for the discrimnatory canpaign. Their situation is thus
identical to the predecessor enpl oyees In R vcom Corporation and R verbend
Farns, Inc. They are therefore entitled to an offer of inmedi ate enpl oynent
intheir former or substantially equival ent positions, replacing any one
present |y occupyi ng those positions. Should there be insufficient positions,
they are entitled to preferential rehire rights. In addition, they are en-
titled to be nade whol e for all pay and benefits which they woul d have
recei ved based on a hiring date of February 16, 1930, the | ast day upon whi ch
Mary H ckey coul d have been contracted at work. Wile none of the seven
appear to have submtted submtted a fornal job application, there does not
appear to have been a consistent practice of requiring witten applications; |
therefore find their contact wth Hckey to have beer, sufficient. In view of
the testinony as to the non-seasonal nature of nursery enpl oynent, the seven
shoul d be consi dered as having steady enpl oynent from February 16, 1979,
except that should it appear that one whose seniority dated fromthat rinme
woul d have suffered | ayoff (and perhaps eventual recall;, nmay be taken into
account. To the seven | would al so add Duayne Gron who testified that Larrv
Montano told hi mthat he

- 33/ Mary Hckey naned eight (GC Ex. 13); however, one was the forner
Lew s supervisor, Larry Mntane, who was eventual |y rehired as a supervi sor
and later let go.
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coul d not be hired because he was a forner enpl oyee. Mntano denied this, but
he was not a trustworthy wtness (supra p. 13); whereas | find Gron was. Al
aLe likew se entitled to the make-whol e relief provided for in paragraph 1
above.

4. Because Respondents are responsible for the delay in bargaining, |
have recomrmended that the certification of the UFW as excl usi ve bargai ni ng
agent, be extended for a period of one year fromthe date on which good faith
bar gai ni ng conmences. Kyutoku Nursery, Inc., 4 ALPJB No. 44 (1978); Robert H
Hck air., 4 AARB No. 73 (1973) .

5. The other itens of renedial relief | recormend as necessary in view of
the nature of the violations, Respondents' business, and the conditions anong
farmnorkers and in the agricultural industry at large, as set forth in Tex-CGl
Land Managenent Inc. , 3 ALRB No. 14 (1977) .

Uoon the basis of the entire record, the findings of fact, and the
conclusions of law, and pursuant to Section 1160.3 of the Act, | hereby issue
the fol | ow ng recomended:
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GROER

Pursuant to Labor Gode Section 1160.3, Respondents Babbitt Engi neering
and Machinery, Inc., and San Marcos G eenhouses, Inc., their officers, agents,
successors and assigns, shall:

1. Gease and desist from

(a) D scouragi ng nenbershi p of enpl oyees in the UAWor any ot her
| abor organi zation by unlawful ly termnating, or refusing to hire or consider
for enpl oynent the forner enpl oyees of Lews Gardens, Inc., or in any like or
rel ated manner discrimnating agai nst enpl oyees in regard to their hire,
tenure, or terns and conditions of enpl oynent, except as authorized by Labor
(ode Section 1153(c) of the Act.

(b) Failing or refusing to neet and bargain col |l ectively in good
faith, as defined in Labor Code Section 1155.2(a), wth the UFW as the
certified exclusive collective bargai ning representative of Respondent s’
agricultural enployees at San Marcos G eenhouses, Inc. in violation of Labor
Gode Section 1153 (e) and (a).

~(c) Inany like or related manner interfering wth, restraining,
or coercing agricultural enployees in the exercise of the rights guaranteed
themby Labor Gode Section 1152.

2. Take the followng affirmative actions, which are deened necessary to
effectuate the policies of the Act:

(a) Won request, neet and bargain collectively in good faith wth
the UPWas the certified exclusive coll ective bargai ning representative of
their agricultural enployees, and if an understanding i s reached, enbody such
under standi ng i n a si gned agreenent .

(b) Make whole their agricultural enployees, including Dorthy Van
G nder, Patricia Daltorio, Petro onzai es, Sccorrc Vega, Roynal do de Casas,
Andreas Gonzaies, Qonrajo Luna, Duayne @ron, Mary Hckey, Salvador De Casas
and John Martinez for all |osses of pay and ot her” econom ¢ | osses sust ai ned by
themas the result of Respondents' refusal to bargain as such | osses have been
defined in AdamDairy dba Rancho Dos Ros, 4 ALRB No. 24 (1973) , as nodified
by Ranch No. I, Inc. , 6 ALRB No. 39 (1980) for the period fromFebruary 22,
1979, until such tinme as Respondents commence to bargain in good faith wth
the UFWand thereafter bargain to contract or inpasse.

(c) Imedi ately offer Marv H ckey, Sal vador De Casas and John
Martinez reinstatenent to their farner or substantially
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equi val ent jobs wthout prejudice to their seniority or other rights and
privil eges.

(d) I'mediately offer enpl oynent in their forner
or substantially equivalent jobs to Dorthy Van d nder, Patricia Daltorio,
Petro Gonzal es, Scorro Vega, Renal do de Casas, Andreas (Gonzal es , Gonrado Luna
and Duayne Gron, replacing i f necessary anyone presently occupyi ng those
positions. |If there are not sufficient positions available at San Marcos
G eenhouses, Inc. to hire each of the aforesai d enpl oyees i rmedi at el v,
Respondent s shal | place their names on a preferential hiring list and hire
themas soon as jobs becone avail able. The order of enpl oyees' nanes on the
preferential |ist shall be determned pursuant to a non-di scrimnatory nethod
approved by the Regional Drector.

(e) Make whol e each of the enpl oyees referred to in paragraphs 2(c)
and 2(d) above, for any |losses he or she suffered to the date on which they
are offered full reinstatenent, as the result of his or her termnation or
failure to be hired, by paynent to each of themof a sumof noney equal to the
wages they | ost plus the expenses they incurred as a result of Respondents'
unlawful termnation or failure to hire, less their respective net earnings,
together wth interest thereon at the rate of seven percent per annum Back
pay shall be conputed in accordance wth the formul a established by the Board
InJ &L Farns, 6 ALRB Nb. 43 (1980), and shall begin fromdate of termnation
for the enpl oyees naned i n paragraph 2(c) above and fromFebruary 16, 1979,
for the enpl oyees naned i n paragraph 2 (d) above.

(f) Preserve and upon request, nmake available to the Board or its
agents for examnation and copying, all records rel evant and necessary to a
determnation of the amounts due to the af orenenti oned enpl oyees under the
terns of this Oder.

(g0 Sgnthe Notice to Enpl oyees attached hereto. Uoon its
translation by a Board agent into appropriate | anguages, Respondents shal |
thereafter reproduce sufficient copies in each | anguage for the purposes set
forth hereinafter.

(h) Post copies of the attached Notice for 90 Gonsecuti ve days at
tines and places to be determned by the Regional Drector. Respondent shall
exerci se due care to replace any Notice which has been altered, defaced,
covered or renoved.

(i) Provide a copy of the attached. Notice to each enpl oyee
hired during the 12-nonth period fol | ow ng of issuance of this order.
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(i) Ml copies of the attached Notice in all appropriate
| anguages, wthin 30 days after issuance of this Oder to all enpl oyees
enpl oyed by Lew s Farns, Inc. or San Marcos G eenhouses Inc. since January 1,
1978.

(k) Arrange for a representative of Respondents or a Board Agent to
distribute and read the attached Notice in appropriate | anguages to the
assenbl ed enpl oyees of San tlarcos G eenhouses, Inc. on conpany tine. The
reading or readings shall be at such tines and pl aces as are specified by the
Regional Drector. Followng the reading s), the Board Agent shall be given
the opportunity, outside the presence of supervisors and nmanagenent, to answer
any questions enpl oyees nay have concerning the Notice or their rights under
the Act. The Regional Drector shall determne a reasonabl e rate of
conpensation to be paid by Respondents to all nonhourly wage enpl oyees to
corrpegsate themfor tinme lost at this readi ng and the questi on-and- answer
per | od.

(1) Notify the Regional Orector inwiting, wthin 30 days after
the date of issuance of this Oder, of the steps which have been taken to
conply wth it. Uon request of the Regional Director, Respondents shall
notify himor her periodically thereafter in witing of further actions taken
to conply wth this Qder.

3. It is further GROERED that the protections afforded during the one
year period followng certification, as provided for in Section 1156.6, be
extended to one year fromthe date the parties first neet prusuant to the
order to bargain in Paragraph 2(a) above.

DATED Decenber 15, 1980.
_,f"—1|
/
/

E.é__.—--—'_'_'_'_._.

JAMES WALPMAN
Adm ni strative Law O ficer
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NOT1 CE TO EMPLOYEES

After a hearing where each side had a chance to present its facts, the
Agricul tural Labor Relations Board has found that we have viol ated the
Agricul tural Labor Relations Act, and has ordered us to post this Notice.
VW will do what the Board has ordered, and also tell you that:

The Agricultural Labor Realtions Act is a lawthat gives all farmworkers
these rights:

1. To organi ze t hensel ves;

2. To form join, or help any union;

3. To bargain as a group and to choose anyone they want to speak
for them

4. To act together wth other workers to try to get a contract or
to help or protect each other; and

5. To decide not to do any of these things.
Because this is true, we promse you that:

V& WLL NOT termnate or refuse to hire or consider for enploynent or
otherw se discrimnate agai nst any enpl oyee or previous enployee because he
or she exercised any of these rights.

VEE WLL of fer Mary H ckey, Sal vador De Casas, and John Martinez their jobs
back and pay themany noney they | ost because they were term nated.

VEE WLL offer jobs to Dorthy Van A nder, Patricia Daltorio, Petro Gonzal es ,
Scorro Vega, Reynal do de Casas, Andreas (onzai es, Gonrodo Luna, and Duayne
Gron, replacing if necessary any present enpl oyees , and we wll pay each of
themany noney they | ost because we failed to hire them If we do not have
enough jobs available to hire all of those enpl oyees i medi ately, we wll rut
their nanes on a list to be hired as soon as positions becone avail abl e.

VE WLL neet and bargain in good faith wth the UFWabout a contract because
It is the representative chosen by our enpl oyees.

VEE WLL nake al |l our enpl oyees, includi ng those naned above, while for
all pay and benefits | ost because of our failure to neet and bargai n
wth the UFW

SAN NARGCE GREENHOUSES, NG
By:

represent ati ve Title
BABBI TT BENA NEER NG AND MACH NERY, | NC

By :
Representati ve Tile
This is an official notice of the Agricultural Labor Relations Board and
agency of the Sate of CGalifornia.
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