B Centro, Galifornia

STATE CF CALI FCRN A
AR ALTURAL LABCR RELATI ONS BOARD

ADM RAL PACKI NG GOMPANY, ARRON LETTUCE
GOVMPANY, ASSOO ATED PRODUCE

O STR BUTGRS, CALI FORN A QOASTAL
FARVE, COACE BROTHERS, J. J. CQRCeETTI
GOVMPANY, | NC, GONZALES PACKI NG
COMPANY, QOURMET HARVESTI NG & PACKI NG
GOVPANY, GREEN VALLEY PRODUCE
GOCPERATI VEE. QROMERS EXCHANGE, I NC,
HARDEN FARMG CF CALI FORN A THE
H.BBARD GOMPANY, LU ETTE FARMVE, | NC,
CARL JCeEPH MEEQ INC, J&E MM Q
NG . MANN PACKI NG GOMPANY, | NC
MARTCR BROTHERS D STR BUTCRS, MEYER
TOWATCES, 0. P, MURPHY & SONS,
CBHTA INC, MROSAKHN |INC,
SALI NAS MARKETI NG GOCPERATI VEE SENN
AR ZONA, INC, SN HARVEST, [INC,
VALLEY HARVEST D STR BUTCRS, | NC. .
VEG PAK, INC, VESSEY & GOMPANY, INC,
and WEST QOAST FAR\S,

Respondent s,

and

WN TED FARM WRKERS CF AMBR CA
AFL-A Q

Charqgi ng Party.

WN TED FARM WRKERS CF AMER CA
AFL-A Q

Respondent ,

and.

ADM RAL PACKI NG GOMPANY, ARRONLETTUCE)
GOMPANY. ASSOO ATED PRODUCE
O STR BUTAGRS, CALI FCRN A QOASTAL
FARVG, GOLACE BROTHERS, J. J.
CRCEETTI GOMPANY, INC, QONZALES
PACKI NG GOMPANY, GREEN VALLEY
PRODUCE GOCPERATI VE, GRONERS
BEXCHANGE, INC, HARDEN FARVE OF
CALI FCRN A THE HUBBARD GOMPANNY,
LU ETTE FARVG, INC, CARL JC&PH
MGE Q INC, MANN PACKI NG GOMPANY,
INC . MARTCR BROTHERS D STR BUTCRS,
MEYER TOVATCES, Q P. MURPHY & SONS,
CBHTA INC, MROSAKHN |INC,
SALI NAS MARKETI NG GOOPERATI VE,
SENN AR ZONA INC . SUN HARVEST,
INC . VALLEY HARVEST DO STR BUTCRS.
INC, VEGPAK INC, and VESSEY
& QOMPANY, | NC .
Charqgi ng Parti es.
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Case NDbs.

79- & 38-EC 79- (& 116- SAL
79- (& 36- EC 79-CE 117- SAL
79- (& 43-EC 79- (& 120- SAL
79- (& 45-EC 79- (& 129- SAL

79-(E-34-SAL 79-C&=131-SAL
79-(E-35-SAL 79-CE132-SAL
79-(E-36-SAL 79-CE 144-SAL
79-C&37-SAL 79-CE167-SAL
79-(E-46-SAL 79-CE 168- SAL
79-CE53-SAL  79-(CE183-SAL
79-CE64-SAL 79-CE185-SAL
79- (B 64-1- SAL 79- C= 188- SAL
79-C&70-SAL 79-C&191- SAL
79-CE92-SAL 79-CE 202- SAL
79-CE94-SAL 79-CE203-SAL
79-CE95-SAL 79-CE 206- SAL
79-(E-99-SAL 79-CE248-SAL
79-CE112-SAL 79-C& 16-OX

Gase Nb. 79-CL-6-SAL
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DEQ S ON AND CROER

h March 4, 1980, Admnistrative Law Gficer (ALOQ Jenni e Rhine issued
the attached Decision in the above-captioned cases,? which were consolidated for
hearing, agai nst twenty-ei ght respondent enployers. n Septenber 5, 1980, the
ALO i ssued the attached Suppl enental Decision in Case No, 79-(.-6-SAL agai nst
Respondent Uhited FarmWrkers of Anerica, AFL-A O (UFWor Uhion), and
si mul taneously ordered the two natters consol i dat ed.

The Agricultural Labor Relations Board (ALRB or Board) has consi dered
the record and attached Decisions in light of the exceptions and briefs of the
parties and has decided to affirmthe ALOs rulings, findings, and concl usi ons,
and to adopt her recommended renedial O der, as nodified herein.

Factual and Procedural Background

ol I ecti ve bargai ni ng agreenents between the UFWand nany veget abl e
growers inthe Inperial and Salinas Valleys expired in |late 1978. The Lhion and

sone 26 'growers undertook negotiati ons on

YThe all egations agai nst Respondent Enpl oyers Adniral Packi ng Conpany, Arrow
Lettuce Conpany, Associated Produce D stributors, Gonzal es Packi ng Conpany,
Geen Val l ey Produce (ooperative, Gowers Exchange, Inc., Harden Farns of
Galifornia, The Hiubbard Gonpany, NMann Packi ng Conpany, Inc., Meyer Tonat oes,
Gshita, Inc., Salinas Marketing Cooperative, Senini Arizona, Inc., Sun Harvest,
Inc., Valley Harvest Distributors, Inc., Veg-Pak, Inc., and Wst (oast Farns
in Cases Nos. 79-CE38-EC 79-CE 36-EC 79-(E45-EC 79- (& 34- SAL,
79-(E35-SAL, 79-CE36-SAL, 79-(E37-SAL, 79-CE46-SAL, 79- (B 53- SAL,
79-CE64-SAL, 79-CE64-1-SAL, 79-CE94-SAL, 79-(&95-SAL, 79-CE 99- SAL,
79-CE112-SAL, 79-(B116-SAL, 79-CE 117-SAL, 79- (B 129-SAL, 79- (& 131- SAL,

79- (& 132-SAL, 79-(E 144-SAL, 79-CE 167-SAL, 79- CE-168- SAL, 79- (& 183- SAL,

79- (& 185-SAL, 79-(E188-SAL, 79-CE 191-SAL, 79-CE202- SAL, 79- (& 203- SAL,

79- (& 206- SAL, 79-(E248-SAL, and 79- (& 16-OX, respectively, were di smssed at
or after the hearing, pursuant to a settlenent agreenent. The nanes of the sane
enpl oyers were accordingly del eted fromthe charges in Case No. 79-(L-6- SAL,
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Novenber 27, 1978, on a "group bargai ni ng* basis, whereby one | ead
negotiator and a snal |l nunber of other designated representatives

handl ed the negotiations for the enpl oyers.? Each grower renained free to
reject any provisions to which its representative(s) mght tentatively
agree. The parties envisaged that separate but simlar agreenents woul d
result fromthis formof bargaining. Three nonths |ater, on February 28,
1979, negotiations broke off No agreenents had been reached. Strikes were
in effect at the operations of at |east nine of the enpl oyers. Mol ent
behavi or by strikers had occurred on several occasions, property of several
enpl oyers had been damaged, a nunber of nonstriking enpl oyees had been
injured or threatened, and one striker had died after being shot,
apparently by a foreman or forenmen working at the ranch of one of the

enpl oyers. During and after the negotiati ons, each side accused the ot her

of bargaining in bad faith.

A hearing on the refusal -to-bargai n conpl aints agai nst the
enpl oyers began on Septenber 25, 1979, before the ALQ By then the UFW
had reached col | ective bargai ning agreenents with 15 of the 28 ori gi nal
respondent enpl oyers and, at the request of the Lhion, the General
Qounsel w thdrew the conpl ai nts agai nst them (ol | ective bargai ni ng
agreenents were reached wth two other respondent enpl oyers after the
cl ose of the hearing and the charges agai nst themwere w thdrawn by the
UFW The ALO i ssued her decision in the renai ni ng CE cases on March 4,

1980. Al partaies tinely filed

ZThe participation of Q P. Mrphy & Sons in the negoti ati ons did
not become certain until the January 23, 1979, bargai ni ng session,
and Gournet Harvesting and Packi ng Gonpany did not join the enpl oyer
group until February 28, 1979.
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exceptions to that decision, supporting briefs, and cross-responsi ve
brief s.

A subsequent hearing was set on a conpl ai nt i ssued agai nst
the UFW based on the sane events, alleging that the Unhion violated
section 1154(c) of the Act by failing and refusing to bargain in good
faith. At a pre-hearing conference wth the ALOon April 22, 1980, all
parties agreed that they had no evidence to present beyond what had
been produced in the earlier hearing, but woul d i nstead expect the ALO
to decide the case on the basis of the earlier record. The ALO
fornmal |y ordered both cases consolidated on Septenber 5, 1980, the
dat e she issued her Suppl enmental Decision on the charges agai nst the
§=YVES

In her March 4 Decision, the ALO concl uded that the
Respondent Enpl oyers viol ated section 1153(e) and (a) of the Act by
failing and refusing to bargain wth the UFWin good faith. She
recommended, inter alia, that the nmake-whol e renedy be i nposed agai nst
the enpl oyers and that the nmake-whol e period begi n on Decenber 8,
1978, for each of the enpl oyers which did not have a contract wth the
UFWin effect during 1978, and on January 1, 1979, for each of the
enpl oyers which had a contract wth the UFWin effect in 1978. The
ALO recommended di smssal of allegations that two enpl oyers, Carl
Joseph Maggi o, Inc., and G owers Exchange, Inc., violated section

1153(3) and (a) by unilaterally changing terns and

Ips the parties were allowed to except to and brief the ALOs
Suppl enent al Deci sion, and since these cases are clearly related both
infact and law, we agree wth the ALOthat the interests of justice
and admni strative econony are served by consolidation of these
nmatters for deci sion.
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condi ti ons of enpl oynent of their enpl oyees.

In her Suppl enental Decision, the ALO concl uded t hat

al though the UFWcommitted a per se violation of section 1154(c) of the Act
by failing to provide requested infornation to the enpl oyers regarding a
uni on benefit plan which was a subject of the negotiations, this did not
evi dence bad faith in bargai ning and was not the cause of the failure of
negotiations. She declined to nodify in any respect her earlier concl usion
regardi ng the enpl oyers’ bad-faith bargai ning or her recomrmendation as to
appl i cation of the nake-whol e renedy.

Respondent Enpl oyers except to several of the factual findings of the
ALOs March 4 Decision, to the ALOs conclusion that they bargai ned i n bad
faith, and to her recommended renedi al order, especially the nake-whol e
provi sions thereof. The UFWexcepts to the March 4 Decision only insofar as
that Decision does not nmake cl ear whether striking enpl oyees are to be incl uded
i n the nake-whol e renedy. The General CGounsel asks that the Board find that
striking enpl oyees are entitled to a formof make-whol e relief, and excepts to
the ALOs recommended di smssal of allegations that two enpl oyers unlawful |y
changed their enpl oyees terns and conditions of enploynent. As to the ALO's
Septenber 5 Suppl enental Deci sion, the Respondent Enpl oyers and General Counsel
except to the ALOs failure to nodi fy her recomended nake-whol e renedy to
refl ect violations of section 1154(c) of the Act by the UFW

Bargaining Hstory

V¢ deal first wth the issue of whether the Respondent

Enpl oyers conplied wth their statutory duty to bargain in good
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faith. W find that the record evidence does not support a concl usion that
during the first two nonths of negotiations the enpl oyers were not bargai ni ng
in good faith. The Lhion submtted a proposal on non-economc itens at the
neeting on Novenber 27, 1978, but little actual negotiating took place during
Decenber as the Whion cancel | ed four previously-schedul ed neetings, and did so
again on January 4. Onh January 5, the Uhion submtted its economc proposal,
which called for |arge increases in wages and was sonewhat inconpl ete in that
it was not acconpani ed by job descriptions or proposals on "local issues," sone
of which had economc ramficati ons.

Despite an earlier agreenent not to publicize the course of
negotiations, the UAWon January 4 published, in the Mxicali newspaper La \oz,
an announcenent of the terns of its economc proposal. Oh the sane day it
distributed to enpl oyees a flyer accusing the enpl oyers of "fighting agai nst
the workers, as always ...."

The Uhion agreed to an extension of the collective bargaini ng
contracts to January 15. Oh January 11, the Enmpl oyers submtted a
counterproposal to the UFWs Novenber 27 proposal on non-economc itens. The
Enpl oyers proposal called for elinination of many prerogatives the Unhion had
enj oyed under the previous contracts, sone of which were clearly of naj or
significance to the Union, such as provisions on hiring and on uni on security.

At a neeting on January 12, the UFWpresented sone, but .not all, of
the infornation the enpl oyers had requested on Lhion benefit plans (the Juan de
la Qruz Pension Fund, the Robert F. Kennedy Medical Fund, and the Martin Lut her
King Farmworkers' Fund). The
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Lhi on expl ai ned why sone of this informati on was not avail abl e and
why it did not want to provide other infornation which was

avai | abl e. The Enpl oyers conti nued i n subsequent sessions to
request information which the UFWhad not yet provi ded.

Havi ng previously agreed to extensions of expiring contracts
to January 15, 1979, the UFWwoul d not agree to any further extensions.
n January 18, the Enpl oyers presented an economc proposal offering a
one-year increase of seven percent in wages and benefits, claimng that
this was the nmaxi numal | owabl e i ncrease under wage gui del i nes whi ch were
part of an anti-inflation programannounced by President Carter in
Decenber 1978. The Lhion protested that the guidel i nes were not
applicable in agriculture and were strictly voluntary, but the Enpl oyers

nai ntai ned that the guidelines were | egally bindi ng upon them

The next day, enpl oyees of Respondent California oastal Farns
voted to strike. Strikes began at the operations of other enpl oyers on various
dates thereafter. Srike-related viol ence occurred on several occasions between
January 25 and February 21. Sone record evi dence suggests that URWofficial s
exercised a calmng and restraining i nfl uence on strikers on at |east one
occasi on when vi ol ence seened about to erupt; other evidence suggests that the
UFW| eadership did little to preserve order and peaceful conduct anong
picketing strikers. There is also evidence in the record indicating that the
conduct of security guards hired by struck enpl oyers was sonetines threateni ng

and provocati ve.

In the January 19 bargai ni ng session, the Enpl oyers criticized the

Lhi on for having commenced its strike at one
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operation before it had submtted a conpl ete bargai ni ng proposal . They
suggested that negotiations go forward wth daily neetings, open to the public.
The Lhion at first agreed, but when the Enpl oyers indicated that by "open to
the public" they had neant that an official of the Federal Mediation and

Gonci liation Service would be invited to participate, the Uhion rejected the
suggestion. To certain questions rai sed by the Uhion about the Enpl oyers’
econom c proposal, the Enpl oyers’ respresentatives replied that they did not
fully understand it thensel ves and that the questions coul d best be answered by
an official of the federal Gouncil on Wge and Price Sability, whomthe
parties should invite to the negotiations. The Lhion at first agreed to join in
such an invitation but revoked its agreenent the fol |l ow ng day.

n January 25, the Enpl oyers revised their economc proposal, offering
to rai se wages and contributions to union benefit plans by seven percent each
year for three years. They still naintained that the federal guidelines were a
| egal obstacle preventing themfromoffering nore than seven percent increases.
At the hearing, several enployer representatives testified that this position
was nai ntained as a negotiating and public relations tactic and was not
actual ly believed by the Epl oyers.

At sone tine in late January, the Enpl oyers fornmed a Cormittee for
Fair Negotiations which engaged a public relations firm the Dol phin Goup, to
conduct an advertising canpi gn ai ned at enpl oyees and the general public. In
advertisenents published in Mexicali newspapers, this canpai gn urged striking

enpl oyees to disregard the UFWand return to work on terns offered by the

7 ALRB No. 43



enpl oyer s.

Meetings held on February 2, 4, 6, and 8 resulted in sone progress on
non-economc itens. At a neeting on February 7, the parties had before themfor
the first tine, and were able to discuss, each other's conpl ete proposal s.

Each found the other's economc proposal utterly unacceptable. On February 10,
UFWnenber Rufino Gontreras was shot and killed during a denonstration at the
ranch of one of the Enpl oyers. Qimnal charges were filed against certain
supervi sory enpl oyees of that enployer, but were later dismssed. Meetings
that had been schedul ed for February 13 and 14 were cancel | ed because of the
Gontreras funeral. At the next neeting, on February 19, the parties di scussed
in detail their positions on a heal th-and-safety provision, wth each side
naki ng several concessions. At the February 20 neeting, there was further

di scussi on on heal th-and-safety issues. At the end of the neeting, the

Enpl oyers’ representatives asked whether the Uhion had any new proposal s to
offer on this or other provisions. The Lhion representatives said they did not,
havi ng i ndi cated that they expected significant novenent by the Enpl oyers on
econom c issues before they woul d agree to concessions in other areas.

At a brief neeting held February 21, the Enpl oyers'
representati ves put a conplete contract proposal on the table, signed it,
and put it tothe Uhion on a take-it-or-leave-it basis. The Uhion
negotiators said they woul d have a response one week |ater. In the one-
week interim the Enpl oyers, through the Dol phin Goup, publicized
extensively the terns of their take-it-or-leave-it offer, urging striking

enpl oyees to disregard the Lhion and return

1 AARB No. 43 9.



to work. On February 28, the Uhion presented a counteroffer in which it
slightly reduced sone of its economc denands. Instead of discussing this
counteroffer or issues which had not yet been di scussed, the Epl oyers decl ared
that an i npasse existed and broke off negoti ati ons.

Sone of the Enpl oyers net again with the Uhion on June 5, but neither
they nor the Uhion had any new proposal s to nmake or concessions to offer.
Several Enpl oyers requested a neeting on August 8, on which occasion t hey
nerel y asked whether the Lhion was willing to change its position on any
| ssues. Wien the UFWrepresentatives answered in the negative, the neeting
ended. There is no record evidence of any further contacts between the parti es.

Respondent Enpl oyers’ Lack of God Faith

In judgi ng whet her the Enpl oyers satisfied the statutory requirenent
that they bargain in good faith with their enpl oyees statutory representative,
we consider the totality of the circunstances before us in the record, draw ng
such inferences as the record evidence itself suggests. Penasquitos M| age,
Inc. v. NLRB (9th dr. 1977) 565, F. 2d 1074 [97 LRRVI 2244]; Hedstrom . v. NLRB
(3rd dr. 1980) 629 F.2d 305 [105 LRRM 2183]; NLRB v. Chef Nathan Sez Eat Here,
Inc. (3rd dr. 1970) 434 F.2d 126 [ 75 LRRM 2605]; G oendyke Transport, Inc. v.
N.RB (10th dr. 1976) 530 F.2d 137 [91 LRRM 2405]. In the present instance we

have been gui ded by the observation that:

The test of good faith in bargaining that the Act requires of an
enpl oyer is not arigidbut afluctuating one, and i s dependent in
part upon how a reasonabl e nan mght be expected to react to the
bargai ning attitude di spl ayed by
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those across the table.
Ti nesPubl i shi ngGonpany (1947) 72 NLRB 676, 682- 683
[19 LRRM 1199] .

and that:

Surely the conduct of the union cannot be conpl etely

i gnored when assessing the good or bad faith of the

enpl oyer at the bargal ni ng sessions. NLRB v. S evenson

Brick and B ock G. (4th dr, 1968) 393 F. 2d 234 [ 68 LRRV

2086, 2089].
Here, by not requesting necessary infornation far enough in advance of the
start of negotiations so that it could present an economc proposal as soon as
they got under way, by cancelling four neetings schedul ed for Decenber and one
inearly January in order to prepare an economc proposal, by failing to submt
proposal s on job classifications and | ocal issues until early February, and in
ot her ways, the Uhion prevented the energence of a situation in which the
Enpl oyers’ good faith could fairly be tested during the period fromNovenber 27
to md-February. Dunn Packing (. (1963) 143 NLRB 1149 [53 LRRM 1471];

Kapl an's Fruit and Produce Gonpany (July 1, 1980) 6 ALRB No. 36.

It is well established that use of an economc weapon, such as a
strike, during negotiations is not inconsistent with the duty to bargain in

good faith, NLRB v. Insurance Agents Int'l. Unhion (1960) 361 U S 477 [45

LRRM 2704], that strike-related viol ence and pi cket |ine msconduct do not
denonstrate a lack of desire on a union's part to reach a coll ective

bar gai ni ng agreenent, Cheney Galifornia Lunber Go. v. NLRB (9th dr. 1963)
319 F. 2D 375 [53 LRRVI2598], and that an enpl oyer's bargaining in bad faith

nay not be excused by a union's strike or strike-related viol ence,
Rabhor Gonpany, Inc. (1936) 1 NLRB 470; Reed and Prince
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Manuf act uri ng Gonpany (1939) 12 NLRB 944 [4 LRRM 208] enforced as nodi fied (1st
dr. 1941) 118 F. 2d 874, cert, denied (1941) 313 US 595 N.LRBv. Ranona' s
Mexi can Food Products, Inc. (9th Ar. 1975) 531 F.2d 390 [89 LRRM 1191].¢ In

evaluating a party's good or bad faith in negotiations, however, we consider
the totality of the circunstances, and that totality does include such factors
as the above. Uhoco Apparel, Inc. (1974) 208 NLRB 601 [85 LRRM 1169] enf. (5th
dr. 1975) 508 F.2d 1368 [88 LRRVI2956]. V¢ find, therefore, that the UFW

cannot al toget her escape responsibility for the snail's pace at which
negoti ations proceeded until md-February, and that its |ack of preparation and
dilatory bargaining created a situation in which it is inpossible for us to
determne clearly whether the Enpl oyers were bargaining in bad faith during
that peri od.

V¢ do not agree wth the ALOthat the Enpl oyers’ failure to produce
all information requested by the Uhion by Decenber 8

YV¢ note, as the ALOdid, that an enpl oyer who refused to neet for _
negotiations wth representatives of a striking union while picketing strikers
were engagi ng i n viol ence has been held to have justifiably so refused to neet,
i n circunstances of serious msconduct and clear union responsibility therefor,
whi ch the enpl oyer asserted as its reason for declining to neet. Kohler (o.
(1960) 128 NLRB 1062, 1181 [46 LRRM 1389] (trial examner’s decision), nodified
on other grounds sub nom Local 833, UAWv. NLRB (D C dr. 1962) 300 F. 2d 699
[49 LRRVI 2485], cert, denied (1965) 832 U .S 836 ‘60 LRRVI 2234] ; Uhi on Naci onal
de Trabaj adores (1975) 219 NLRB 862 [90 LRRVI 1023], nodified on other grounds,
(1st dr. 1976) 540 F.2d 1 ¥92 LRRVI 3425] . Those circunstances are hot all
present here. The remarks of our dissenting colleague to the contrar
notw t hstandi ng, these cases and others in the sane |ine do not reach a fact
situation |like the one before us, where the Epl oyers never refused to neet
because of strike-related viol ence and where, noreover, provocative renarks and
behavi or by some Enpl oyers and their agents, such as "exercising' guard dogs
and brandishing firearns in close proximty to picket lines until they were
t_olfl by the Sheriff not to do so, nay have been contributing causes of the
vi ol ence.
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nmani fested bad faith. Andrew Church, who served as the Enpl oyers’

| ead negotiator, testified wthout contradiction that at the Novenber 27
neeting at which negotiations began, UPWPresident Gesar Chavez accepted the
Enpl oyers representati ons that nuch of the information the Lhion had requested
was not available in the formrequested. Chavez indicated that the Union woul d
accept the information in whatever formthe Enpl oyers had it. |n subsequent
requests, however, the Uhion renewed its demand for information in the formit
had earlier requested. Aven this reversal of the Lhion's position regardi ng
informati on and the Enpl oyers' efforts to neet the Lhion's requests, the

Enpl oyers' delay in fully conplying wth the requests cannot be taken as a

nani festation of bad faith. Smlarly, delays by sone of the Enployers in
neeting later Uhion requests for infornmation not previously requested did not,
under the circunstances here before us, constitute bad faith, as nuch of the
requested infornation was difficult to conpile and, in sone instances, the

Lhi on apparently asked for information it had al ready recei ved.

V¢ al so do not agree wth the ALOthat Respondent Enpl oyers
viol ated section 1153(e) of the Act by denandi ng a conpl ete proposal,
I ncl udi ng economc provi sions, fromthe Ui on before naki ng counter-
offers on any provisions of the Uhion's non-economc contract proposal .
V¢ have previously held that this can be a legitimate bargai ning tactic
and is therefore an issue for the parties to work out between thensel ves
in the negotiating context. MFarland Rose Production (April 8, 1980) 6
ALRB NO 18.

The ALOcorrectly pointed out that the Respondent
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Enpl oyers’ econom ¢ count er proposal severely curtailed Uhion prerogatives which
had been granted in earlier contracts. But the ALOerred, we hold, in
considering this to be evidence of bad faith. The Board does not sit in

j udgnent upon the substantive terns of parties’ bargaining proposal s or
positions; "the proper role of the Board is to watch over the process, not
guarantee the results, of collective bargaining." N.RB v. Tonto GCommuni cati ons,
Inc. (9th dr. 1978) 567 F.2d 871, 877 [97 LRRVMI2660], citing H K Porter v.
NLRB (1970) 397 US 99 [73 LRRM 2561]. (onpare Eastern Mine Medical Center
v. NLRB (Sept. 23, 1981) 184 BNA Daily Labor Report D-1.

A though we disagree wth sone of the reasons given by the ALOfor
finding that the Enpl oyers did not bargain in good faith, and al so di sagree
with her finding that they had begun to bargain in bad faith by Decenber 8,
1978, we do find that by February 21, 1979, wth conpl ete proposal s by both
sides on the table, and wth evidence in the record that the parties had been
abl e to engage in apparently neani ngful negotiations on health and safety
i ssues, the Enployers clearly evidenced bad faith in the negotiations. Their
anti-UrWpublicity canpaign was then in full swng, climaxing in the nuch-
publ i ci zed tactic on that date when three of the negotiator-representatives,
representing all of the Enpl oyers, signed a "conpl ete contract” (naj or
provi sions of whi ch had never been di scussed and others of which the Whion had
previously rejected as unacceptabl e) and submtted it to the Lhion on a take-
it-or-leave-it basis.

As part of its publicity canpaign ained at enpl oyees, the
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enpl oyer-sponsored "Commttee for Fair Negotiations Between Wrkers
and Gowers" ran a full page advertisenment on February 24, 1979, in
La Voz, a Mexicali newspaper regularly read by many agricul tural enpl oyees
who work in the Inperial Valley. This advertisenent, which appears in the
record as General Qounsel's Exhibit 45, starts wth a bold headl i ne sayi ng,
"\ have signed the contract, why doesn't the Lhion sign it?" The
adverti senent goes on to state: "The contract is conplete in each of its
clauses and it is already accepted and signed by the 27 affected conpani es.
Now, the Uhion nust sign it so that you can return to work." Thi s evi dence
indicates either that the enpl oyers intended the February 21 docunent to be
accepted by the UFWas a conpl ete contract or that they expected the UFWto
reject it and were trying to create a situation in which they woul d reap
publ i c-rel ati ons advantages fromsuch a rejection. On either view it is
evi dence whi ch severely undercuts our dissenting colleague' s inventive
interpretation of the signed February 21 docunent as "sinply a proposal "
offered in good faith.

The Enpl oyers' premature and unjustified declaration of
i npasse one week later confirns their lack of good faith as of February
21. They contend that as of February 28 the parties were really at an
inpasse and that further attenpts to reconcile differences woul d have
been futile. VW have previously pointed out that:

As a general rule, contract negotiations are not at

inpasse if the parties still have roomfor novenent on
naj or contract itens, even if the parties are deadl ocked
in sone areas. Schuck Conponent Systens (1977) 230 NLRB
838 [95 LRRVI 1607]; Chanbers Manuf act uring Corporation
(159) 124 NLRB 721 [44 LRRM 1477], enfd. (5th dr. 1960)
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278 F.2d 715 [46 LRRM 2316]. (ontinued negotiations in areas of

concern where there is still roomfor novenent nay serve to | oosen

agsggegdkfgg kg'oggér areas. Montebello Rose @., Inc. (Qt. 29,
Here, the parties had substantial roomfor novenent on several major itens such
as nechani zation, job definitions, overtine, and standby pay, as well as wages.

The Enpl oyers contend that their declaration of inpasse was justified

because the negotiations had dealt wth all the mandatory subjects of
bargaining in the parties’ contract proposals. The Enpl oyers acknow edge t hat
not all nmandatory subjects had been di scussed, but they argue that the nethod
of bargai ning in which the parties were engaging did not require di scussion of
all such subjects. According to their argunent, when parties exchange package
proposal s, and one party signals its rejection of a provision by repeatedy
omtting it fromthe packages which that party submts, the other party is to
understand that the provision in question is unacceptable in principle, so that
di scussion about it would be pointless. So long as both parties understand
this process, the enployers inply, they discharge the bargai ning obligation by
exchangi ng such packages in hope that eventual |y one package wll satisfy both
sides. V¢ disagree. A package nethod of bargaining may prove fruitful in
contexts where a substantial bargaining history and a series of prior contracts
have famliarized each side wth the other's interests and objectives, and
trade-offs can be arranged in fairly neat, quick steps. But in the context
before us, due to the parties' relatively short bargai ning history and the

conpl exity of the issues separating them the package
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approach tended to frustrate rather than facilitate the negotiations. Before
decl aring i npasse the Ewl oyers clearly should have pursued reasoned

di scussi on about issues whi ch had not been di scussed, exploring avenues for
possi bl e novenent, for "the purpose of collective bargaining is to pronote the
"rational exchange of facts and argunents' that w |l neasurably increase the
chance for amcable agreenent ...." NLRBv. General Hectric . (2nd Q.

1969) 418 F.2d 736, 755 [72 LRRM 2530], cert, denied (1970) 397 U S
965 [ 73 LRRVI2600] enforcing (1964) 150 NLRB 192 [57 LRRM 1491] .
Because the Enpl oyers decided to decl are inpasse rather than engage
inarational exchange of facts and argunents, we nust concl ude, as
the NNRB did in determning that an enpl oyer had failed to bargain
in good faith, "The record does not show a genui ne attenpt by the
respondent to explain the basis for its assessnent of its ...
proposal s." Borg-Vérner Gontrols (1972) 198 NLRB 726, 727 [80 LRRV
1790, 1792].

The Enpl oyers al so argue that the parties were so far apart on
economc issues that there was sinply no possibility of reaching a
conpr ehensi ve agreenent. This argunent al so fails to persuade us. The
Enpl oyers’ own conduct precl uded serious, neani ngful negotiation fromtaking
pl ace on economc issues, for they were, as they admtted at the hearing,
claimng to be legal |y bound by federal guidelines which they did not

bel i eve to be truly bindi ng upon
TITTTTETTETTT T
TITTTEETTTTTT T
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them? As the U S Suprene Qourt has stated, "Good faith bargaini ng
necessarily requires that clains nade by either bargai ner shoul d be honest

clains." NNRBv. Truitt Mg. Qo. (1959) 351 US 149 [38 LRRVI2042]. By

violating this rul e and advanci ng what was, at the very least, a "patently

| npr obabl e" justification for their

YAn exanpl e of the evidence whi ch shows that the enployers were clainmng to
be bound by the federal guidelines while not believing that they were so bound
occurs in the testinony of Everett Hllard, president of Hardin Farns. M.
Hllard testified that the enpl oyer-sponsored Coomttee for Fair Negotiations
Bet ween Workers and G-owers had "probabl y" pl aced newspaper adverti senments
directed to enpl oyees in which the Enpl oyers stated that they had offered all
that they were permtted to offer, and that enpl oyer negotiating representative
Andr ew Church "probabl y* told the UPWduring one session that "if they were
insulted by the seven percent offer, they had been insulted by President Carter
and not by the enployers.” M. Hardin made these admssions just after the
fol | ow ng i nterchange:

~ D d you ever believe you were bound by [the
gui del i nes] ?

A Ve felt that, under the circunstances, what we had received from
the Lhion, this was the proper response to nake for what novenent
the Uhi on had made and because we had it-still an i nconpl ete
proposal fromthe Union.

Q So, it was just a bargai ning position.

A  That's right.

Q And it was never nore than a bargai ni ng position?
A Rght. Hearing Transcript M1, p. 136.

Transcripts of the negotiating sessions thensel ves, which were introduced into
evidence at the hearing as exhibits, showthat at the negotiating session on
January 16 one of the Epl oyers' representatives enphatically stated that the
federal wage guideline program including the sanctions it entailed, "applies
to every conpany here. It applies to their conpensation and pay to your
nenbers, and it applies to the conpensation to other uni on nenbers, and it
applies to the conpensation and pay of every person on the nanagerial staff.

It does not apply to the prices.” (Transcript of Negotiation Session of
January 16, 1979, p. 5.)
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stance, the Enpl oyers nade it inpossible for the Uhion to seek

possi bl e areas of economc conpromse. Qdomac M astics, Inc. v.

NLRB (2nd dr. 1979) 592 F.2d 94 [100 LRRVI 2508]; Queen Mary Restaurants
Gorp. v. NLRB (9th dr. 1977) 560 F.2d 403 [96 LRRVI 2456]; Fraser &
Johnston Go. v. NLRB (9th dr. 1972) 469 F.2d 1259 [81 LRRV 2964]. As

the parties' deadl ock over economc issues was due to the Enpl oyers bad
faith bargai ning posture in respect to this issue, the deadl ock cannot
be considered the basis for a bona fide inpasse. Valley QI (. (1974)
210 NLRB 370 [86 LRRMI 1351].

VW agree wth the ALOs anal ysis of the Enpl oyers’ public
rel ations canpaign. She correctly points out that newspaper
advertisenents, published by the Enpl oyers’ Cormttee for Fair

Negoti ations and addressed to the enpl oyees,

repeatedly exhort themto pressure the union to accept
the growers’ offer, stress the conpani es’ concern and the
union's lack of concern wth their welfare, and accuse the
union and its officials of intimdation, terrorism
msrepresentati on and outright |ying, inadequate
representation of its nenbers, and msuse of funds. (ALO
Decision, p. 60.)

VW concur wth the ALOs conclusion that by their efforts to communi cate
directly to enpl oyees, bypassing the Lhion, and in that commnication to
destroy enpl oyee support for the Uhion, the Enpl oyers coomtted a per se
violation of section 1153(e). MFarl and Rose Production Go. (Apr. 8,
1980) 6 ALRB No., 18; Medo Photo Supply Corp. v. NLRB (1944) 321 U S
678 [ 14 LRRVI581].

In the oft-cited benchrmark case on the inpermssible practice
known as "Boul warism" NLRB v. General Hectric . (2d dr. 1969) 418
F.2d 736 [ 72 LRRM 2530], cert, denied (1970) 397 U S 965 [ 73 LRRM 2600]
enforcing (1964) 150 NLRB 192 [57 LRRM 1491], the
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NLRB and the Gourt of Appeals for the Second Arcuit found that the
General Hectric Qorporation viol ated section 8(a)(5) of the NLRA by
conbining a take-it-or-leave-it bargai ning posture wth a public

rel ations canpai gn undert aken

for the purpose of disparaging and discrediting the
statutory representative in the eyes of its enpl oyee
constituents, to seek to persuade the enpl oyees to exert
pressure on the representative to submt to the wll of the
enpl oyer, and to create the inpression that the enpl oyer
rather than the union is the true protector of the

enpl oyees’ interest. (dtations.) 1d., 150 NLRB at 195.

In uphol ding the NLRB s concl usions as to the bad faith shown by General
Hectric, the Second Arcuit CGourt of Appeals provided its own classic
description of Boulwarismin terns renarkably suited to the facts before

us:

. V¢ hold that an enpl oyer may not so conbi ne "take-it-or-

| eave-it" bargai ning nethods wth a wdely publicized stance of
unbendi ng firmess that he is hinself unable to alter a position
once taken .... Such conduct, we find, constitutes a refusal to
bargain "in fact." ... It also constitutes ... an absence of
subj ective good faith, for it inplies that the GConpany can

del i berately bargai n and communi cate as t hough the Lhion did not
exist, in clear derogation of the Lhion's status as excl usive
representative of its nenbers .... Id., 418 F. 2d at 762-763.

W hol d that such practices are no nore acceptable in CGalifornia
agriculture than in the industries subject to the NNRA Mol ations of

Section 1154(c) of the Act by the URW

W affirmthe ALOs concl usion that the UPWviol ated section
1154(c) of the Act by failing or refusing to provide information which
the enpl oyers requested about the Lhion's Robert F. Kennedy Medical P an.
Gontrary to the ALQ we al so conclude that the Unhion violated the sane

section by failing or refusing to
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provi de requested infornmati on about its Martin Luther K ng FarmWrkers Fund,
about which, despite repeated requests by the Enpl oyers, it provided only very
i nconpl ete information. Uhions as well as enpl oyers are legally required to
provi de requested infornmation that is relevant and necessary to coll ective
bargai ni ng, Local 13, Detroit Newspaper Printing & G aphi c Gommuni cati on Uhi on

v. NLRB (Gakland Press .) (D.C dr. 1979) 598 F.2d 267, 271 [ 101
LRRVI 2036] ; Teansters Local 959 (Frontier Transp. (o.) (1979) 244

NLRB 19 [102 LRRM 1117], The information requested by the Ewpl oyers
was relevant to the negotiations and was requested far enough in
advance of the cessation of negotiations on February 28, 1979, that
the Lhion's failure to provide it by that date constituted a

viol ation of section 1154(c) of the Act.¥ Accordingly, we shall
include in our renedial Qder provisions requiring the Uhion to
conply wth requests for infornation about these funds, excusing the

Enpl oyers frombargai ning about contributions to the funds until the

YParties in coll ective bargaining negotiations are entitled to
request and receive rel evant infornation fromeach other regarding
pensi on, nedical, educational, and wel fare plans. Such pl ans
constitute mandatory subjects of bargaining, as they are "enol unents
resulting fromenpl oynent in addition to or suppl enentary to act ual
‘rates of pay’." W W Qoss & . v. NLRB (1st dr. 1949) 174 F. 2d
875 [24 LRRM 2068] . I nfor mat i on about such pl ans nay enabl e
enpl oyers to propose nore efficient or effective ways of using
noneys contributed by themto provide the intended benefits to their
enpl oyees. V¢ note that this analysis does not apply to the UPWs
dtizens Participation Day (CPD Fund. Because contributions to
the CPD Fund represent wages for a paid holiday, a bargaining
proposal for such a holiday constitutes a nandatory subj ect of
bargai ning, as do holidays generally. N.RBv. Sharon Hats, Inc.
(5th dr. 1961) 289 F.2d 628 [48 LRRM 2098]. However, the
nmanagenent of and expenditures by the CPD Fund are natters of
concern only to the Uhion and its nenbers and are therefore only
permssive subjects of bargaining. See NLRB v. VWoster DO vision of
Borg-VWrner Corp. (1958) 365 U S 342 [42 LRRM 2034] .

1 AARB No. 43
21.



Lhion so conplies, see, RADBU D strict 119E (S nai Hospital) (1980) 245 NLRB
631 [103 LRRM 1459], and excluding fromthe Enpl oyers’ obligation to make their

enpl oyees whol e for economc | osses suffered as a result of the Enpl oyers'
unfair | abor practices the increased anounts the Enpl oyers woul d have been
reqguired to contribute to the funds.

V¢ shal |l al so order that the UFWpost and read to enpl oyees of the
Respondent Enpl oyers a Notice to Menbers and Agricul tural Enpl oyees informng
themof the violations of section 1154(c) of the Act which we have found the
Lhion coomtted, and to nake avail abl e to each Respondent Enpl oyer, upon
request, sufficient copies of the Notice, translated into the appropriate
| anguages, for the Respondent Enployer to nail to its enpl oyees together wth
the Notice to Agricultural Enpl oyees which it is simlarly required to nail.
The Uhion shall reinburse any Respondent Enpl oyer which nails copies of the
Nbtice on behal f of the Lhiontoits errpl oyees, in the anount of one hal f of
the postage and other mailing costs.” Simlarly, the Lhion shall pay each
Respondent Enpl oyer a pro-rata share of the costs entailed in the Lhion's
readi ng of the Notice to Menbers and Agricul tural Enpl oyees on conpany tine.
O sputes as to the proper amounts nay be resol ved by the Regional Director.

Lhi | ateral Changes

V¢ find no nerit in General (ounsel's exception to the ALOs

conclusion that General Gounsel failed to establish a

“we adopt this voluntary joint-nailing neasure as the best nethod of
achi eving effective notice to all enpl oyees regard| ng the UFWs viol ation of
the Act. Miiling directly by the th on woul d be | ess effective as the ULhion
does not have all the enpl oyees' addresses.
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violation of section 1153(e) by Gournet Harvesting and Packing or by
Carl Joseph Maggio . with respect to changes they nade, allegedly

wi t hout providing the Unhion an opportunity to bargain about them in terns
and condi tions of enpl oynent. The evidence rai ses a suspi cion, at nost,
that these enpl oyers failed to notify the Uhion about the proposed changes.
But "circunstances which nerely rai se a suspicion do not establish a

violation." Rod MLel lan Gonpany (Aug. 30, 1977) 3 ALRB No. 71

Enpl oyees to be Made Wiol e

Inits exceptions to the ALOs Decision, the UFWasks us to nake
whol e al | of the Respondent Enpl oyers’ agricul tural enpl oyees, including
enpl oyees hired to replace strikers, for losses they incurred as a result of
the Enpl oyers’ bad faith bargai ning, including |osses of wages incurred by
enpl oyees who went on strike.

The General Gounsel requests a narrower application of the nake-
whol e renedy. Wth respect to Respondent Enpl oyers whose enpl oyees did go
on strike on or before February 21, 1979, the General (ounsel requests that
we apply our usual nake-whol e renedy to any enpl oyees who had been enpl oyed
bef ore the commencenent of the strike and conti nued working during the
strike. Enpl oyees who went on strike shoul d be nade whol e, General Qounsel
argues, not for wages they lost while on strike but for an anount
representing the difference between what they woul d have earned by
continuing to work at 1978 rates during the strike and what they woul d have
earned by so working at rates established in 1979 contracts at conparabl e
operations in the same geographi c region. General Gounsel further

argues that enployees hired to repl ace strikers cannot be said to
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have suffered harmas a result of the enpl oyers’ failure or refusal to bargain
in good faith and that they therefore should not be included in the nake-whol e
r enedy.

General Gounsel argues that section 1160.3 of the Act vests this Board
wWth discretionary authority to fashion renedies, including the nmake-whol e
renedy, in a manner that wll best achieve the purposes of the Act, and that an
award of nake-whol e as descri bed above w |l achi eve the purposes of the Act in
that it wll prevent enpl oyers fromprofiting, at their enpl oyees' expense,
fromtheir bad-faith bargaining, while it wll al so avoi d burdening the right
to strike, specifically guaranteed by section 1166 of the Act, as woul d resul t
fromtreating enpl oyees who went on strike I ess well than enpl oyees who chose
not to strike.

The General Gounsel assunes that the Enpl oyers' violation of section
1153(e), through their refusal to bargain in good faith, commenced on Decenber
8, 1978, as found by the AAQ n the basis of this assunption, all enpl oyees
who went on strike after that date woul d be unfair |abor practice strikers from
t he cormencenent of the strike.

Economc strikes and unfair |abor practice strikes both constitute
protected activity under our Act as under the National Labor Rel ations Act
(NLRAY), Because unfair |abor practice strikers are regarded as w t hhol di ng
their labor to protest enpl oyer msconduct and not sinply to force financial
concessions froman-unw | i ng enpl oyer, they are accorded broader reinstatenent
rights than economc strikers. NRBv. Mickay Radi o & Tel egraph (o. (1938) 304
US 333 [2 LRRM610]; NNRBv. Heetwod Trailer (., Inc.
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(1967) 389 US 375 [66 LRRVI2737]; Mrris, The Devel opi ng Labor Law
(Washington, D C 1971) pp. 524-529. For exanpl e, enpl oyees who engage

inan unfair labor practice strike are entitled to reinstatenent to
their forner or equival ent positions upon their unconditional offer to
return to work even if enpl oyees hired to repl ace themnust be

di scharged to nmake those positions available. NLRB v. H eetwood Trail er
., Inc., supra, 389 US 375, NNRBv. Mirray Products, Inc. (9th dr.
1978) 584 F. 2d 934 [99 LRRM 3272]; Gernan, Basic Text on Labor Law (St .
Paul , 1976) p. 341.

In view of our conclusion that Respondent Enpl oyers were not clearly
bargaining in bad faith until February 21, 1979, strikes which began before
that date were economc strikes until they were converted into unfair | abor
practice strikes by the Enpl oyers' illegal conduct as of that date. Qur
renedial Qder reflects the distinction between economc strikers and unfair
| abor practice strikers by excluding fromparticipation in the nake-whol e
award, first, any strikers for whom pernanent repl acenents were hired before
February 21, 1979, while the strikes were econonmc strikes,¥ second, enpl oyees
hired as tenporary repl acenents for strikers before February 21, 1979, and

third, enployees hired after February 21, 1979, as replacenents for strikers.

¥ n deternmining at the conpliance stage of these proceedi ngs
whet her a striking enpl oyee was pernanently repl aced or only
tenporarily replaced, and what his or her enpl oynent status shoul d
have been I n subsequent seasons, the enployer's payrol| records for
subsequent seasons, and ot her evi dence, shoul d be examned in the
light of principles we set forth in Seabreeze Berry Farns (Nov. 16,
1981) 7 ALRB No. 40. If sone but not all striking enpl oyees were
per manent | y repl aced, r|np|BIes of seniority shoul d determne which
enpl oyees I1n a particular job classification were repl aced; the
| east seni or enpl oyees are deened to be the first repl aced.
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The conversion fromeconomc to unfair |abor practice strikes reflects
the fact that the Enpl oyers’ refusal to bargain in good faith prol onged the
strikes by preventing the devel opnent of conditions under which the strikers
woul d have returned to work. Manville Jenckes Gorp. (1941) 30 NLRB 382 [8 LRRM
55]; Cavalier Dv. of Seeburg Gorp. (1971) 192 NLRB 290 [77 LRRM 1899]; nuf d.
on other grounds (DC dr. 1973) 476 F.2d 868 [82 LRRM 2225] ;; Anerican
Granamd Conpany v. NLRB (7th dr. 1979) 592 F.2d 356 [100 LRRVI 2640]; NLRB v.
Pecheur Lozenge (., Inc. (2nd dr. 1953) 209 F. 3d 393 [ 33 LRRM 2324] cert,
denied 1954) 347 U S 953 [34 LRRM 2027]; NLRB v. Wndham Communi ty Menori al
Hospital (2nd Ar. 1978) 577 F.2d 805 [99 LRRM 2242], enforcing Wndham
Communi ty Menorial Hospital (1977) 230 NLRB 1070 [ 95 LRRM 1565] .

V¢ foll ow the usual manner in which the NLRB appl i es t he conversi on
doctrine. The national Board s approach is summarized as fol |l ows by Gernan,

Basi ¢ Text on Labor Law (S. Paul, Mnn., 1976) p. 340:

... rather than determne the date in the future at which an economc
strike would likely end, and then date the conversion fromthat point,
the Board is generally content to conclude that conversion occurs

i medi at el y upon the coomssion of, for exanple, the enpl oyer's
refusal to bargain since protest against that action is assuned to be
one of the union's notives for continuing the strike thererafter.
Eg., Cavalier Dv. of Seeburg Gorp. (1971) 192 NLRB 290 [ 77 LRRV
%ggg% nifd. on other grounds (DC dr. 1973) 476 F. 2d 868 [82 LRRM

VW note that the UPWfiled a charge on March 1, 1979, accusing the enpl oyers of
failing or refusing to bargain in good faith in violation of section 1153(e) of
the Act. This is a sufficient indication that in continuing to strike the

Lhi on was to sonme
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extent, at |east, notivated by the Enpl oyers’ unfair |abor practice.
NLRB v. Mbore Business Forns, Inc. (5th Ar. 1978) 574 F.2d 835 [98
LRRVI 2773] .

V¢ accept the General Gounsel's recommendation that for
pur poses of the make-whol e award all of the Respondent Enpl oyers'
enpl oyees be grouped in three categories. The first category consists
of enpl oyees who did not go on strike during the period under
consi deration, including enpl oyees of enpl oyers at whose operati ons no
strike occurred, enpl oyees who did not join strikes which did occur at
the operations where they were enpl oyed, and enpl oyees hired before
February 21, 1979, as pernanent repl acenents for strikers. Al enpl oyees
inthis category are entitled to be nade whol e in the manner which is
now custonmary i n cases under the ALRA where enpl oyers have been found to
have failed or refused to bargain in good faith, in violation of section
1153(e) of the Act. That is, enployees in this category are to be nade
whol e for losses they incurred as a result of their enployer's bad-faith
bargai ni ng, fromFebruary 21, 1979, to such date as their enpl oyer
commenced (or commences) good-faith bargai ning which resulted (or
results) in either a contract or a bona fide inpasse.? They are
entitled to the difference, if any, between their actual earnings and
what they woul d have earned at rates established in 1979 contracts at
conparabl e agricultural operations in the sane geographi c region.

The second category for purposes of nake-whol e consists of

9As we indicated earlier in this Decision, the nake-whole awnard will not
i ncl ude anounts attributable to the benefit funds about which the Union
failed or refused to provdi de requested i nfornation.
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those enpl oyees who did join strikes at any of the Respondent Enpl oyers’
oper ations and had not been permanently repl aced by February 21, 1979. In
considering this category of enpl oyees we have been gui ded by section 1166
of the Act, which provides:

Nothing in this part, except as specifically provided for herein,

G mi Sh Ln any vy tho ri ght o Str ke or to affect the 1imtations

or qualifications on such right.
VW believe that the intent of the Legislature in enacting this section woul d be
thwarted i f our make-whol e anard conpl etel y excl uded enpl oyees who exerci sed
their right to go on strike. 1 the other hand, it woul d be i nappropriate to
order that these enpl oyees be pai d wages whi ch they voluntarily gave up by
wthholding their labor. |In order to accommodate both these considerations, we
shal | order that enpl oyees who went on strike before February 21, 1979, and had
not been permanently replaced as of that date, be nade whol e in the anmount of
the difference between what they woul d have earned if, instead of striking,
they had worked fromFebruary 21, 1979, at rates established in 1978 contracts
and what they woul d have earned by working at rates established in 1979
contracts at conparable agricultural operations in the sane geographi c region.
In so structuring the anard of nake-whol e for enpl oyees who went on strike we
prevent Respondent Enpl oyers fromenjoying the unjust enrichnent whi ch woul d
otherw se accrue to themas a result of their msconduct. In the absence of
this award of partial nake-whol e to enpl oyees who went on strike their
enpl oyers woul d profit fromtheir violation of the Act in the anount that the

wages they paid to enpl oyees hired to replace strikers fell short of
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t he wages they woul d have pai d enpl oyees under the contracts which

| i kel y woul d have been reached if the enpl oyers had bargai ned in

good faith. %

Enpl oyees who joined a strike and then returned to work are
entitled to be made whol e in the same manner as strikers during the period
they were on strike and in the sane manner as non-strikers during the
period they were worki ng.

The third category of enpl oyees for purposes of nake-whol e
consi sts of enpl oyees hired as tenporary repl acenents for strikers. This
category includes enpl oyees hired as tenporary repl acenents for strikers
before February 21, 1979, and all enpl oyees hired as repl acenents for
strikers thereafter. V¢ agree wth the General Gounsel that enpl oyees in
this category cannot be said to have suffered | oss as a result of the
Enpl oyers’ violation of the Act. Indeed, these enpl oyees woul d probably not
have been enpl oyed by these Ewl oyers during the relevant tine period if
there had been no strikes. As enployees in this category therefore
benefited as a result of the Enpl oyers’ msconduct, we see no basis for
i ncluding themin the nmake-whol e anard. Wre we to include these workers in
the nmake-whol e award as we do the strikers whomthey repl aced, the result
woul d be a penalty as to the Enpl oyers, who woul d be required to pay the

nake-whol e i ncrenent to nore enpl oyees than woul d have

Y\Mil e there may appear to be a certain anonaly in awarding as nake-
whol e an increnental wage to enpl oyees who were not earning regul ar
wages because they were on strike, we believe such an anomal y represents
a "lesser evil" than the burden on the statutorily protected right to
strike and the unjust enrichrment of Respondent Enpl oyers fromtheir
m sconduct which woul d result if striking enpl oyees were entirely
excl uded fromthe nake-whol e awar d.
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been working if the Enpl oyers' unfair-|abor-practice had not occurred. This
woul d cl ash with the purpose of nmake-whol e, which is strictly renedial, not
puni ti ve.

Qur approach is consistent wth the practice of the NLRB, whose
precedents section 1148 of the Act requires us to fol |l ow "where applicable.”
The NLRB does not general |y provide backpay for strikers, but it does include,
in renedi al backpay awards to unfair-I|abor-practice strikers who were
unlawful |y deni ed rei nstatenent after naking an unconditional offer to return
to work, any raises or bonuses to which the enpl oyees woul d have been entitled
during the period followng the unlawful denial of reinstatenent. Gl ay & (.
v. NLRB (7th dr. 1971) 447 F.2d 290 [77 LRRVI304] cert, denied (1972) 404 U S
1058 (raises); Nabors v. NLRB (5th Adr. 1963) 323 F.2d 686 [54 LRRM 2259] cert,
deni ed (1964) 376 U S 911 [55 LRRM 2455] (bonus). The NLRB det er m nes
entitlenent to a raise or bonus by referring to the earnings of enpl oyees

conparabl e in classification and seniority to the discrimnatee. Gernan, Basic

Text on Labor Law supra, p. 348. In 1979 the NLRB changed an earlier rule

wher eby enpl oyees who had been illegal |y discharged while on strike were

reqgui red to nake an unconditional offer to return to work as a condition for
rei nstatenent and backpay. In Abilities and Godw I, Inc. (1979) 241 NLRB 27
[100 LRRM 1470] the

Y The NLRB does provide backpay for strikers who have been di scharged for
striking, e.g., NLRBv. lhited Sates ld Sorage Gorp. (5th dr. 1953) 203
F.2d 924 [ 32 LRRM 2024], cert, denied (1953) 346 U S 818 [32 LRRM 2750], and
for unfair |abor practice strikers who have been denied reinstatenent after an
unconditional offer to return to work. D Armgene, Inc. (1964) 148 NLRB 2 [ 56
LRRVI 1456], mdfd. on other grounds (2nd A r, 1965) 353 F. 2d 406 [59 LRRV 1703],
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national Board determined that it is nore equitable to require the
enpl oyer who violated the | aw by discharging the strikers to offer
themreinstatement and to gi ve thembackpay fromthe date of the

i1l egal discharge than to require the illegally di scharged strikers,
who had not violated the Act by exercising their right to strike, to
abandon their strike before they could be eligible for reinstatenent
or backpay. Based on a simlar viewof the equities, we believe the
nake-whol e renedy shoul d apply to enpl oyees who went on strike, from
the date when the Respondent Enployer's failure or refusal to
bargain in good faith coomenced, and we wll not inpose as a
condition for their eligibility for the anard of nake-whol e t hat
they have abandoned their strike and offered unconditionally to
return to work.

Extension of Certification

V¢ shal | order that certification of the UFWas the col | ective
bargai ni ng representative of the agricultural enpl oyees of each of the
Respondent Enpl oyers shall be extended for one year fromthe date on which
Respondent commences bargai ning in good faith wth the UFPWpursuant to our
renedi al O der herein.

THLTTTTTTTTT T
THLLTTTTTTTEE T
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RER
By authority of Labor Gode section 1160.3, the Agricul tural Labor
Rel ations Board hereby orders that Respondent California (hastal Farns, its
of ficers/ agents, successors, and assigns shall individually:
1. Gease and desist from

(a) Failing or refusing to neet and bargain
collectively in good faith wth the Lhited FarmVWrkers of Awerica, AFL-AQO
(UAW as the exclusive representative of its agricultural enployees.

(b) Attenpting to bypass the UFWas the excl usive col |l ective
bar gai ni ng representative of its enpl oyees by way of a public relations
canpaign or in any like or related manner.

(c) Inany like or related manner interfering wth, restraining,
or coercing agricultural enpl oyees in the exercise of the rights guaranteed
them by Labor Gode section 1152.

2. Take the follow ng affirmative acti ons whi ch are deened necessary
to effectuate the policies of the Act:

(a) Uon request, neet and bargain collectively in good faith
wth the UFWas the certified exclusive bargaining representative of its
enpl oyees and enbody any under standi ng reached in a signed agreenent.
Respondent is not required to bargai n about contributions to the UFWs Robert
F, Kennedy Medical Fund or Martin Luther King Farnworkers Fund unl ess and until
the UFWprovi des requested informati on rel evant to bargai ni ng about
contributions to said funds.

(b) Make whole all its agricultural enpl oyees,
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i ncl udi ng enpl oyees who went on strike before February 21, 1979, in
support of contract denands by the UFW who had not been pernanent!y

repl aced as of that date, but not including enpl oyees hired before February
21, 1979, as tenporary repl acenents for strikers, or enpl oyees hired after
February 21, 1979, as repl acenents for strikers, for any economc | osses
they suffered as a result of Respondents failure or refusal to bargain in
good faith in accordance wth the fornula set forth in AddamDairy, dba

Rancho Dos Ros (Apr. 26, 1978) 4 ALRB No. 24, plus interest conputed at

seven percent per annum The period of said obligation shall extend from
February 21, 1979, until the date Respondent commences good-faith

bargai ning wth the UFWwhich results in a contract or bona fide inpasse.
The economc | osses for which an enpl oyee who went on strike is to be nade
whol e shal | not include wages or benefits for the period fromthe
commencenent of the strike to the date such enpl oyee unconditional |y
offered or offers to return to work, but shall include the difference

bet ween what such enpl oyee woul d have earned by working at 1978 rates of
paynent during the period fromFebruary 21, 1979, or such |later date as the
enpl oyee went on strike, to the date of the enpl oyee's unconditional offer
to return to work, and what the enpl oyee woul d have earned by worki ng
during the sane period at rates of payment established in 1979 contracts at
conparabl e agricultural operations in the sane geographi c regi on. Amunts
by whi ch enpl oyees are to be nade whol e shal | not include anounts by whi ch
Respondent ' s contributions to the UFWs Robert F. Kennedy Medical Fund and
Martin Lut her King Farmworkers Fund woul d have increased if Respondent had

bargained in good faith to a
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contract .

(c) Preserve and, upon request, nmake avail able to the Board or
Its agents, for examnation, photocopying, and ot herw se copying, all records
rel evant and necessary to a determnation of the anounts due under the terns of
this Qder.

(d) Sgnthe attached Notice to Aricultural Enpl oyees and, upon
its translation by a Board agent into appropriate | anguages, reproduce
sufficient copies in each | anguage for the purposes set forth bel ow

(e) Post copies of the attached Notice at conspi cuous pl aces on
Its premses for 60 consecutive days, the period and pl ace(s) of posting to be
determned by the Board' s Regional Drector, and exercise due care to repl ace
any Notice which is altered, defaced, covered, or renoved.

(f) Wthin 30 days after the date of issuance of this Qder,
nail copies of the attached Notice in all appropriate | anguages to al
agricul tural enpl oyees enpl oyed at any tine fromFebruary 21, 1979, to the
present .

(g) Provide a copy of the attached Notice to each
agricultural enployee hired during the 12-nonth period foll ow ng the i ssuance
of this Qder.

(h) Arrange for a representative of Respondent or the Board to
distribute and read the attached Notice in appropriate | anguages to
Respondent ' s assenbl ed enpl oyees on conpany tine. The reading or readi ngs
shall be at such tine(s) and pl ace(s) as are specified by the Board' s Regi onal
Drector and, follow ng each reading, a Board agent shall be given the

opportunity, outside the
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presence of supervisors and nanagenent, to answer any questions
enpl oyees may have concerning the Notice or their rights under the
Act. The Regional Drector shall determne a reasonable rate of
conpensation to be paid by Respondent to all nonhourly wage enpl oyees
to conpensate themfor tine lost at this reading and the questi on-and-
answer peri od.
(i) Notify the Board's Regional Drector inwiting, wthin

30 days after the date of issuance of this Oder, of the steps taken to
conply wth it and, upon request, notify the Regional Director in witing
periodically thereafter of further steps taken to conply.

ITI1S FUIRTHER CROERED that the certification of the UFWas the
excl usi ve col | ective bargai ning representati ve of the agricultural enpl oyees of
CGalifornia Qoastal Farns be, and it hereby is, extended for a period of one
year fromthe date on whi ch Respondent commences to bargain in good faith wth
the UFW
Dated: Decenber 14, 1981

HERBERT A PERRY, Acting Chai rman

AFRED H SONG Board Menber

JEROME R WALD E, Board Menber

35.
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NOT CE TO AGR QLTURAL EMPLOYEES

After investigating charges that were filed in the H Gentro office, the
General ounsel of the Agricultural Labor Rel ations Board i ssued a conpl ai nt
that alleged that we had violated the law After a hearing at whi ch each side
had an opportunity to present evidence, the Board found that we did violate the
law by failing or refusing to bargain in good faith wth the Lhited Farm
Vorkers of Arerica, AFL-A O (URY, since February 21, 1979. The Board has told
us to post and publish this Notice. V¢ wll do what the Board has ordered us to
do. V¢ also want to tell you that:

The Agricultural Labor Relations Act is alawthat gives you and all farm
workers these rights:

1. To organi ze yoursel ves;

2. To form join, or help unions;

3. Tovote in a secret ballot election to decide whether you want a union to
represent you;

4. To bargain wth your enployer to obtain a contract covering your wages and
wor ki ng conditions through a union chosen by a majority of the enpl oyees
and certified by the Board;

5. Todact together with other workers to help or protect one anot her;
an

6. To decide not to do any of these things.

VEE WLL, on request, neet and bargain in good faith with the UFWabout a
contract because it is the representative chosen by our enpl oyees.

VEE WLL NOT seek to bypass or disparage the UFWby adverti senents, noti ces,
| eafl ets, or any other public relations techniques,

VEE WLL rei nburse each of our agricul tural enpl oyees, includi ng enpl oyees who
went on strike before February 21, 1979, in support of contract denands by the
UFWwho had not been pernanently repl aced as of that date, but not includi ng
enpl oyees hired before February 21, 1979, as tenporary repl acenents for
strikers, or enpl oyees hired after Febr uar%/ 21, 1979, as repl acenents for
strikers, for any economc |osses they suffered as a result of our failure or
refusal to bargain in good faith.

Dat ed: CALI FGRN A COASTAL FARVS

By:
(Representative) (Title)

If you have any questions about your rights as farmworkers or about this
Notice, you nay contact any office of the Agricultural Labor Rel ations Board.
Qe office is located at 319 Vterman Avenue, H GCentro, Galifornia;, the

t el ephone nunber is 714/ 353-2130, Another office is |ocated at 112 Boronda
Road, Salinas, Galifornia; the tel ephone nunber is 408/ 443-3160.

This is an official Notice of the Agricultural Labor Rel ations Board, an
agency of the Sate of Galifornia,

DO NOI RFEMOVE R MUTT LATE
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GOER
By authority of Labor Gode section 1160.3, the
Agricul tural Labor Relations Board hereby orders that Respondent (ol ace
Brothers, its officers, agents, successors, and assigns shall individually:
1. Gease and desist from

(a) Failing or refusing to neet and bargain
collectively in good faith wth the Lhited FarmVWrkers of Awerica, AFL-AQ O
(AW as the exclusive representative of its agricultural enpl oyees.

(b) Attenpting to bypass the UFWas the excl usive col |l ecti ve
bargai ni ng representative of its enpl oyees by way of a public relations
canpaign or in any like or rel ated manner.

(c) Inany like or related nanner interfering wth, restraining,
or coercing agricultural enployees in the exercise of the rights guarant eed
themby Labor Code section 1152.

2. Take the followng affirnative actions whi ch are deened necessary
to effectuate the policies of the Act:

(a) Uon request, neet and bargain collectively in good faith
wth the UFWas the certified exclusive bargai ning representative of its
enpl oyees and enbody any under standi ng reached in a signed agreenent.
Respondent is not required to bargai n about contributions to the UFWs Robert
F. Kennedy Medical Fund or Martin Luther King Farnworkers Fund unl ess and until
the UFWprovi des requested informati on rel evant to bargai ni ng about
contributions to said funds.

(b) MNMake whole all its agricultural enpl oyees,
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i ncl udi ng enpl oyees who went on stri ke before February 21, 1979, in

support of contract denands by the UFW who had not been pernanent|y

repl aced as of that date, but not including enpl oyees hired before February 21,
1979, as tenporary repl acenents for strikers, or enpl oyees hired after February
21, 1979, as replacenents for strikers, for any economc | osses they suffered
as aresult of Respondent's failure or refusal to bargain in good faith in

accordance wth the formula set forth in AdamDairy, dba Rancho Dos R os (Apr.

26, 1978) 4 AARB Nb. 24, plus interest conputed at seven percent per annum
The period of said obligation shall extend fromFebruary 21, 1979, until the
dat e Respondent commences good-faith bargaining wth the URWwhich results in a
contract or bona fide inpasse. The economc |osses for whi ch an enpl oyee who
went on strike is to be made whol e shall not include wages or benefits for the
peri od fromthe commencenent of the strike to the date such enpl oyee

uncondi tional |y offered or offers to return to work, but shall include the

di fference between what such enpl oyee woul d have earned by working at 1978
rates of paynent during the period fromFebruary 21, 1979, or such later date
as the enpl oyee went on strike, to the date of the enpl oyee' s unconditi onal
offer toreturn to work, and what the enpl oyee woul d have earned by worki ng
during the sane period at rates of paynment established in 1979 contracts at
conparabl e agricultural operations in the sane geographi c region. Amunts by
whi ch enpl oyees are to be made whol e shal | not include anounts by which
Respondent' s contributions to the UFWs Robert F. Kennedy Medical Fund and
Martin Luther King Farnworkers Fund woul d have increased if Respondent had

bargai ned in good faith to a
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contract.

(c) Preserve and, upon request, nmake available to the Board or
Its agents, for examnation, photocopying, and ot herw se copying, all records
rel evant and necessary to a determnation of the anmounts due under the terns of
this Qder.

(d) Sgnthe attached Notice to Aricultural Enpl oyees and, upon
its translation by a Board agent into appropriate | anguages, reproduce
sufficient copies in each | anguage for the purposes set forth bel ow

(e) Post copies of the attached Notice at conspi cuous pl aces on
its premses for 60 consecutive days, the period and pl ace(s) of posting to be
determned by the Board's Regional Drector, and exercise due care to repl ace
any Notice which is altered, defaced, covered, or renoved.

(f) Wthin 30 days after the date of issuance of this Qder, nai
copies of the attached Notice in all appropriate | anguages to all agricul tural
enpl oyees enpl oyed at any tine fromFebruary 21, 1979, to the present.

(g0 Provide a copy of the attached Notice to each
agricul tural enpl oyee hired during the 12-nonth period fol | ow ng the i ssuance
of this Oder.

(h) Arrange for a representative of Respondent or the Board to
distribute and read the attached Notice in appropriate | anguages to
Respondent ' s assenbl ed enpl oyees on conpany tine. The reading or readi ngs
shall be at such tine(s) and pl ace(s) as are specified by the Board' s Regi onal
Drector and, follow ng each reading, a Board agent shall be given the

opportunity, outside the
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presence of supervisors and nanagenent, to answer any questions enpl oyees nay
have concerning the Notice or their rights under the Act. The Regional
Drector shall determine a reasonabl e rate of conpensation to be paid by
Respondent to all nonhourly wage enpl oyees to conpensate themfor tine |ost at
this readi ng and the questi on-and-answer peri od.

(i) Notify the Board's Regional Drector inwiting, wthin
30 days after the date of issuance of this OQder, of the steps taken to
conply wth it and, upon request, notify the Regional Drector in witing
periodically thereafter of further steps taken to conply.

ITIS AURTHER CGRCERED that the certification of the UFWas the
excl usi ve col | ective bargai ning representative of the agricultural
enpl oyees of (ol ace Brothers be, and it hereby is, extended for a period
of one year fromthe date on whi ch Respondent commences to bargain in

good faith wth the UFW
Dat ed: Decenber 14, 1981

HERBERT A PERRY, Acting Chai rnan

AFRED H SONG Board Menber

JEROME R WALD E, Board Menber

40.
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NOTl CE TO AGR QLTURAL BEMPLOYEES

After investigating charges that were filed inthe B Centro office, the
General Qounsel of the Agricultural Labor Relations Board issued a conpl ai nt
that alleged that we had violated the law After a hearing at which each side
had an opportunity to present evidence, the Board found that we did violate the
law by failing or refusing to bargain in good faith with the Uhited Farm
Vorkers of Anerica, AFL-A O (UAW, since February 21, 1979. The Board has tol d
us to post and publish this Notice. V¢ wll do what the Board has ordered us
to do. V¢ also want to tell you that:

The Agricultural Labor Relations Act is alawthat gives you and all farm
wor kers these rights:

1. To organi ze your sel ves;

2. To form join, or help unions;

3. Tovotein a secret ballot election to decide whether you want a union to
represent you;

4. To bargain wth your enployer to obtain a contract covering your wages and
wor ki ng conditions through a union chosen by a majority of the enpl oyees
and certified by the Board;

5. To act together wth other workers to hel p or protect one another; and

6. To decide not to do any of these things.

VEE WLL, on request, neet and bargain in good faith with the UFWabout a
contract because it is the representative chosen by our enpl oyees.

VEE WLL NOT seek to bypass or disparage the UFWby advertisenents, noti ces,
leafl ets, or any other public relations techni ques.

VEE WLL rei nburse each of our agricultural enpl oyees, includi ng enpl oyees who
went on strike before February 21, 1979, in support of contract denands by the
UFWwho had not been permanently replaced as of that date, but not including
enpl oyees hired before February 21, 1979, as tenporary repl acenents for
strikers, or enployees hired after February 21, 1979, as repl acenents for
strikers, for any economc |osses they suffered as a result of our failure or
refusal to bargain in good faith.

Dat ed: QAACE BROTHERS

By:

(Represent ati ve) (Title)

If you have any questions about your rights as farmworkers or about this
Notice, you nay contact any office of the Agricultural Labor Rel ations Board.
e office is located at 319 VWterman Avenue, B GCentro, Galifornia; the

t el ephone nunber is 714/ 353-2130. Another office is |ocated at 112 Boronda
Road, Salinas, Galifornia; the tel ephone nunber is 408/ 443- 3160.

This is an official Notice of the Agricultural Labor Relations Board, an
agency of the Sate of California.

DO NOT ReEMOVE CR MUTI LATE
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RER
By authority of Labor Code section 1160, 3, the Agricul tural Labor
Rel ati ons Board hereby orders that Respondent J. J. Qosetti Conpany, Inc., its
officers, agents, successors, and assigns shall individually:
1. Gease and desist from

(a) Failing or refusing to neet and bargain collectively in good
faith wth the Lhited FarmVWrkers of Awerica, AFL-AQ O (URW as the excl usive
representative of its agricultural enpl oyees.

(b) Attenpting to bypass the UFWas the excl usive collective
bargai ni ng representative of its enpl oyees by way of a public rel ations
canpaign or in any like or rel ated rmanner.

(c) Inany like or related nanner interfering wth, restraining,
or coercing agricultural enployees in the exercise of the rights guarant eed
themby Labor Code section 1152.

2. Take the follow ng affirmative acti ons whi ch are deened necessary
to effectuate the policies of the Act:

(a) Mke whole all agricultural enployees on its payroll as of
February 21, 1979, for | osses they suffered as a result of Respondent's failure
or refusal to bargain in good faith in accordance with the formula set forth in

Adans Dairy dba Rancho Dos Ros (Apr. 26, 1978) 4 ALRB No, 24, plus interest

conput ed at seven percent per annum The period of said obligation shall extend
fromFebruary 21, 1979, to July 24, 1979, unless J. J. Qosetti Conpany, Inc.,
has resuned agricultural operations since that date. Awunts by whi ch enpl oyees
are to be made whol e shall not include anounts by whi ch Respondent' s

contributions to the UPWs Robert F.
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Kennedy Medi cal Fund and Martin Luther King Farworkers Fund woul d
have increased i f Respondent had bargained in good faith to
cont ract.

(b) Preserve and, upon request, nake available to the
Board or its agents, for examnation, photocopying, and ot herw se
copying, all records rel evant and necessary to a determnation of the
anounts due under the terns of this Qder.

(c) Sgnthe attached Notice to Agricul tural Enpl oyees,
and, upon its translation by a Board agent into appropriate | anguages,
reproduce sufficient copies in each | anguage for the purposes set forth
bel ow

(dy Wthin 30 days after the date of issuance of this Qder,
nai |l copies of the attached Notice in all appropriate | anguages to al
agricultural enpl oyees enpl oyed at any tine from February 21, 1979, to July
24, 1979.

(e) Notify the Board's Regional Orector in witing,
wthin 30 days after the date of issuance of this Oder, of the steps
taken to conply wth it and, upon request, notify the Regional DO rector
inwiting periodically thereafter of further steps taken to conply.

3. If J. J. Qosetti Gonpany, Inc., has resuned or resunes
its agricultural operations, it shall

(a) Yoon request, neet and bargain collectively in
good faith wth the UFWas the certified excl usi ve bargai ni ng,
representative of its agricultural enpl oyees and enbody any
under st andi ng reached in a signed agreenent. Respondent is

not required to bargain about contributions to the UFWs
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Robert F. Kennedy Medical Fund or Martin Luther King Farnworkers Fund
unl ess and until the UFWprovi des requested infornation rel evant to
bar gai ni ng about contributions to said funds.

(b) Post copies of the attached Notice at conspi cuous pl aces on
its premses for 60 consecutive days, the period and pl ace(s) of posting to be
determned by the Board' s Regional Drector, and exerci se due care to repl ace
any Notice which is altered, defaced, covered, or renoved.

(c) Provide a copy of the attached Notice to each
agricultural enployee hired during the 12-nonth period fol |l ow ng the resunption
of its agricultural operations.

(d) Arrange for a representati ve of Respondent or the Board to
distribute and read the attached Notice in appropriate | anguages to
Respondent ' s assenbl ed enpl oyees on conpany tine. The reading or readi ngs
shall be at such tine(s) and pl ace(s) as are specified by the Board' s Regi onal
Crector and, foll ow ng each reading, a Board agent shall be given the
opportunity, outside the presence of supervisors and nanagenent, to answer any
guesti ons enpl oyees rmay have concerning the Notice or their rights under the
Act. The Regional Drector shall determne a reasonable rate of conpensation
to be paid by Respondent to all nonhourly wage enpl oyees to conpensate themfor
tine lost at this reading and the question-and-answer peri od.

(e) Make whole all agricultural enpl oyees on its payroll as of
February 21, 1979, for |osses they suffered as a result of Respondent's failure
or refusal to bargain in good faith, in accordance wth the formula set forth

in Adam Dairy dba Rancho
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Dos Ros (Apr. 26, 1978) 4 ALRB No. 24, plus interest conputed at

seven percent per annum The period shall extend fromthe date J. J.
Qosetti Gonpany, Inc., resunes agricultural operations until the date
Respondent commences good faith bargaining wth the UFWwhich results in a
contract or bona fide inpasse. Amunts by which enpl oyees are to be nade
whol e shal | not include amounts by whi ch Respondent’ s contributions to the
UFWs Robert F. Kennedy Medical Fund and Martin Luther King Farnwor kers
Fund woul d have increased i f Respondent had bargai ned in good faith to a
cont ract.

(f) Preserve and, upon request, nake available to the
Board or its agents, for examnation, photocopying, and otherw se
copying, all records rel evant and necessary to a determnation of the
amount s due under the terns of this Qder.

(g Notify the Board's Regional Drector inwiting, wthin 30
days after resuming agricultural operations, of the steps taken to conply wth
this Oder and, upon request, notify the Regional DOrector in witing
periodically thereafter of further steps taken to conply.

ITI1S FUIRTHER CROERED that the certification of the UFWas
the excl usive col |l ective bargaining representative of the
agricultural enployees of J. J. Gosetti Conpany, Inc., be, and
hereby is, extended for a period of one year fromthe date on whi ch
Respondent commences to bargain in good faith wth the UFW
Dated: Decenber 14, 1981
HERBERT A PERRY, Acting hai rnan
ALFRED H SONG Board Menber
JEROME R WALD E, Board Menber
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NOT CE TO ACR QLTURAL EMPLOYEES

After investigating charges that were filed in the H Centro office, the
General ounsel of the Agricultural Labor Rel ations Board i ssued a conpl ai nt
that alleged that we had violated the law After a hearing at which each side
had an opportunity to present evidence, the Board found that we did violate the
law by failing or refusing to bargain in good faith wth the Lhited Farm
Vorkers of Arerica, AFL-AQ O (AW, since February 21, 1979. The Board has told
us to post and publish this Notice. V@ will do what the Board has ordered us to
do. V¢ also want to tell you that:

The Agricultural Labor Relations Act is alawthat gives you and all farm
workers these rights:

1. To organi ze yoursel ves;

2. To form join, or help unions;

3. Tovotein a secret ballot election to deci de whether you want a union to
represent you;

4. To bargain wth your enployer to obtain a contract covering your wages and
wor ki ng condi tions through a uni on chosen by a majority of the enpl oyees
and certified by the Board;

5 To dact together with other workers to hel p or protect one anot her;
an

6. To decide not to do any of these things.

VEE WLL, on request, neet and bargain in good faith wth the UFWabout a
contract because it is the representative chosen by our enpl oyees.

VEE WLL NOT seek to bypass or disparage the UFWby advertisenents, noti ces,
leafl ets, or any other public relations techniques.

VEE WLL rei nburse each of the agricultural enpl oyees who was on our payroll as
of February 21, 1979, for all |osses of pay and ot her economc | osses whi ch he
]gr sﬂe has suffered as a result of our refusal to bargain wth the UFPWin good
aith.

Dat ed: J. J. GRCEETTI, ING

(Representative) (Title)

If you have any questions about your rights as farmworkers or about this
Notice, you nay contact any office of the Agricultural Labor Rel ations Board.
e office is located at 319 Véterman Avenue, B GCentro, Galifornia; the

t el ephone nunber if 714/353-2130. Another office is |located at 112 Boronda
Road, Salinas, Galifornia; the tel ephone nunber is 408/ 443-3160.

This is an official Notice of the Agricultural Labor Rel ati ons Board, an agency
of the Sate of Galifornia.

DO NOI RFEMOVE R MUTT LATE
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GOER
By authority of Labor Gode section 1160.3, the Agricul tural Labor
Rel ations Board hereby orders that Respondent Gournet Harvesting & Packing
Gonpany, its officers, agents, successors, and assigns shall individually:
1. Gease and desist from

(a) Failing or refusing to neet and bargai n
collectively in good faith wth the United FarmVrkers of Arerica, AFL-Q O
(UAW as the exclusive representative of its agricultural enpl oyees.

(b) Attenpting to bypass the UFWas the excl usive col |l ecti ve
bargai ni ng representative of its enpl oyees by way of a public relations
canpaign or in any like or rel ated manner.

(c¢) Inany like or related nmanner interfering wth, restraining,
or coercing agricultural enployees in the exercise of the rights guaranteed
themby Labor Code section 1152.

2. Take the followng affirmative acti ons whi ch are deened necessary
to effectuate the policies of the Act:

(a) Won request, neet and bargain collectively in good faith
wth the UFWas the certified excl usive bargai ning representative of its
enpl oyees and enbody any under standi ng reached in a signed agreenent.
Respondent is not required to bargai n about contributions to the UPWs Robert
F. Kennedy Medical Fund or Martin Luther K ng Farnworkers Fund unl ess and until
the UFWprovi des requested infornation rel evant to bargai ni ng about
contributions to said funds.

(b) Make whole all its agricul tural enpl oyees,
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i ncl udi ng enpl oyees who went on strike before February 28, 1979, in
support of contract denands by the URW who had not been pernmanent|y
repl aced as of that date, but not including enpl oyees hired before
February 28, 1979, as tenporary repl acenents for strikers, or enpl oyees
hired after February 28, 1979, as replacenents for strikers, for any
econom c | osses they suffered as a result of Respondent's failure or
refusal to bargain in good faith in accordance wth the formul a set

forth in AdamDairy, dba Rancho Dos Ros (Apr. 26, 1978) 4 ALRB No. 24,

plus interest conputed at seven percent per annum The period of said
obligation shall extend fromFebruary 28, 1979, until the date
Respondent commences good-faith bargaining wth the UFWwhich results in
a contract or bona fide inpasse. The economc |osses for which an

enpl oyee who went on strike is to be nade whol e shal |l not include wages
or benefits for the period fromthe comencenent of the strike to the
dat e such enpl oyee unconditionally offered or offers to return to work,
but shall include the difference between what such enpl oyee woul d have
earned by working at 1978 rates of paynment during the period from
February 28, 1979, or such later date as the enpl oyee went on strike, to
the date of the enpl oyee's unconditional offer to return to work, and
what the enpl oyee woul d have earned by worki ng during the same period at
rates of paynent established in 1979 contracts at conparabl e

agricul tural operations in the sane geographic regi on. Amounts by whi ch
enpl oyees are to be nmade whol e shall not include anounts by whi ch
Respondent' s contributions to the UFWs Robert F. Kennedy Medical Fund
and Martin Luther K ng Farnworkers Fund woul d have increased if

Respondent had bargained in good faith to a
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cont ract.

(c) Preserve and, upon request, nake available to the Board or
its agents, for examnation, photocopying, and otherw se copying, all records
rel evant and necessary to a determnation of the anounts due under the terns of
this Qder.

(d) Sgnthe attached Notice to Aricultural Enpl oyees and, upon
its translation by a Board agent into appropriate | anguages, reproduce
sufficient copies in each | anguage for the purposes set forth bel ow

(e) Post copies of the attached Notice at conspi cuous pl aces on
its premses for 60 consecutive days, the period and pl ace(s) of posting to be
determned by the Board' s Regional Drector, and exercise due care to repl ace
any Notice which is altered, defaced, covered, or renoved.

(f) Wthin 30 days after the date of issuance of this Qder,
nail copies of the attached Notice in all appropriate | anguages to al
agricultural enpl oyees enpl oyed at any tinme fromFebruary 28, 1979, to the
present .

(g) Provide a copy of the attached Notice to each
agricul tural enpl oyee hired during the 12-nonth period fol | ow ng the i ssuance
of this Oder.

(h) Arrange for a representati ve of Respondent or the Board to
distribute and read the attached Notice in appropriate | anguages to
Respondent ' s assenbl ed enpl oyees on conpany tine. The readi ng or readi ngs
shall be at such tine(s) and pl ace(s) as are specified by the Board s Regi onal
Orector and, foll ow ng each reading, a Board agent shall be given the

opportunity, outside the
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presence of supervisors and nanagenent, to answer any questions enpl oyees nay
have concerning the Notice or their rights under the Act. The Regional O rector
shal | determine a reasonabl e rate of conpensation to be pai d by Respondent to
all nonhourly wage enpl oyees to conpensate themfor tine lost at this readi ng

and the questi on-and- answer peri od.

(i) Notify the Board's Regional Drector inwiting, wthin

30 days after the date of issuance of this Qder, of the steps taken to
conply wth it and, upon request, notify the Regional Drector in witing
periodical ly thereafter of further steps taken to conply.

ITI1S AWIRTHER GRCERED that the certification of the UFWas the
excl usi ve col | ective bargai ning representative of the agricul tural enpl oyees of
Gour net Harvesting & Packing Conpany be, and it hereby is, extended for a period
of one year fromthe date on whi ch Respondent commences to bargain in good

faith wth the UFW

Dated: Decenber 14, 1981

HERBERT A PERRY, Acting Chairnman

AFRED H SONG Board Menber

JEROME R WALD E, Board Menber
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NOTl CE TO ACR QLTURAL EMPLOYEES

After investigating charges that were filed in the B Gentro office, the
General ounsel of the Agricultural Labor Rel ations Board i ssued a conpl ai nt
that alleged that we had violated the |law After a hearing at which each side
had an opportunity to present evidence, the Board found that we did violate the
law by failing or refusing to bargain in good faith with the Uhited Farm
Vorkers of Amnerica, AFL-A O (U, since February 28, 1979. The Board has tol d
us to post and publish this Notice. V@ wll do what the Board has ordered us to
do. V@ also want to tell you that:

The Agricultural Labor Relations Act is alawthat gives you and all farm
workers these rights:

1. To organi ze yoursel ves;

2. To form join, or hel p unions;

3. Tovotein a secret ballot election to decide whether you want a union to
repr esent you;

4, To bargain with your enpl oyer to obtain a contract covering your wages and
wor ki ng conditions through a union chosen by a majority of the enpl oyees
and certified by the Board,;

5. Todact together wth other workers to hel p or protect one anot her;
an

6. To decide not to do any of these things.

VEE WLL, on request, neet and bargain in good faith with the UFWabout a
contract because it is the representative chosen by our enpl oyees.

VEE WLL NOT seek to bypass or disparage the UFWby advertisenents, noti ces,
leafl ets, or any other public relations techni ques.

VEE WLL rei nburse each of our agricul tural enpl oyees, including enpl oyees who
went on strike before February 28, 1979, in support of contract denands by the
UFWwho had not been pernanently repl aced as of that date, but not includ ng
enpl oyees hired before February 28, 1979, as tenporary repl acenents for
strikers, or enployees hired after February 28, 1979, as repl acenents for
strikers, for any economc |osses they suffered as a result of our failure or
refusal to bargain in good faith.

Dat ed: GORMVET HARVESTI NG & PACKI NG COMPANY

By:

(Represent ati ve) (Title)

If you have any questions about your rights as farmworkers or about this
Notice, you nay contact any office of the Agricultural Labor Rel ations Board.
e office is located at 319 Wterman Avenue, B GCentro, Galifornia; the

t el ephone nunber if 714/353-2130. Another office is located at 112 Boronda
Road, Salinas, Galifornia; the tel ephone nunber is 408/ 443-3160.

This is an official Notice of the Agricultural Labor Rel ati ons Board, an agency
of the Sate of Galifornia.

DO NOI' REMOVE CR MUTI LATE
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RER
By authority of Labor (ode section 1160,3, the Agricul tural Labor
Rel ati ons Board hereby orders that Respondent Lu-Ete Farns, Inc., its
officers, agents, successors, and assigns shall individually:
1. Gease and desist from

(a) Failing or refusing to neet and bargain collectively in
good faith wth the Uhited FarmVWrkers of Anerica, AFL-AQ O (UFW as the
excl usi ve representative of its agricultural enpl oyees.

(b) Attenpting to bypass the URWas the excl usi ve col |l ective
bargai ni ng representative of its enpl oyees by way of a public relations
canpaign or in any like or rel ated manner.

(c¢) Inany like or related nmanner interfering wth, restraining,
or coercing agricultural enployees in the exercise of the rights guaranteed
themby Labor Code section 1152.

2. Take the followng affirnmati ve acti ons whi ch are deened necessary
to effectuate the policies of the Act:

(a) Woon request, neet and bargain collectively in good faith
wth the UFWas the certified excl usive bargai ning representative of its
enpl oyees and enbody any under standi ng reached in a signed agreenent.

Respondent is not required to bargai n about contributions to the UPWs Robert
F. Kennedy Medical Fund or Martin Luther K ng Farnworkers Fund unl ess and until
the UFWprovi des requested infornation rel evant to bargai ni ng about
contributions to said funds.

(b) Make whole all its agricul tural enpl oyees,
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i ncl udi ng enpl oyees who went on strike before February 21, 1979, in
support of contract denands by the URW who had not been pernmanent|y

repl aced as of that date, but not including enpl oyees hired before February
21, 1979, as tenporary repl acenents for strikers, or enpl oyees hired after
February 21, 1979, as repl acenents for strikers, for any economc | osses
they suffered as a result of Respondent's failure or refusal to bargainin

good faith in accordance wth the fornula set forth in AdamDairy, dba

Rancho Dos Ros (Apr. 26, 1978) 4 ALRB Nb. 24, plus interest conputed at

seven percent per annum The period of said obligation shall extend from
February 21, 1979, until the date Respondent commences good-faith bargai ni ng
wth the UFWwhich results in a contract or bona fide inpasse. The econonm c
| osses for which an enpl oyee who went on strike is to be nade whol e shal |

not include wages or benefits for the period fromthe conmencenent of the
strike to the date such enpl oyee unconditionally offered or offers to return
to work, but shall include the difference between what such enpl oyee woul d
have earned by working at 1978 rates of paynment during the period from
February 21, 1979, or such later date as the enpl oyee went on strike, to the
date of the enpl oyee's unconditional offer to return to work, and what the
enpl oyee woul d have earned by working during the sane period at rates of
paynent established in 1979 contracts at conparabl e agricul tural operations
in the same geographi c regi on. Amounts by whi ch enpl oyees are to be nade
whol e shal | not include anounts by whi ch Respondents contributions to the
UFWs Robert F. Kennedy Medical Fund and Martin Luther King Farnworkers Fund

woul d have increased if Respondent had bargained in good faith to a
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contract.

(c) Preserve and, upon request, nmake available to the Board or
Its agents, for examnation, photocopying, and ot herw se copying, all records
rel evant and necessary to a determnation of the anounts due under the terns of
this Qder.

(d) Sgnthe attached Notice to Aricultural Epl oyees and, upon
its translation by a Board agent into appropriate | anguages, reproduce
sufficient copies in each | anguage for the purposes set forth bel ow

(e) Post copies of the attached Notice at conspi cuous pl aces on
Its premses for 60 consecutive days, the period and pl ace(s) of posting to be
determned by the Board' s Regional Drector, and exercise due care to repl ace
any Notice which is altered, defaced, covered, or renoved.

(f) Wthin 30 days after the date of issuance of this Qder, nai
copies of the attached Notice in all appropriate | anguages to all agricul tural
enpl oyees enpl oyed at any tine fromFebruary 21, 1979, to the present.

(g0 Provide a copy of the attached Notice to each
agricultural enployee hired during the 12-nonth period fol | ow ng the i ssuance
of this Qder.

(h) Arrange for a representative of Respondent or the Board to
distribute and read the attached Notice in appropriate | anguages to
Respondent ' s assenbl ed enpl oyees on conpany tine. The reading or readi ngs
shall be at such tine(s) and pl ace(s) as are specified by the Board' s Regi onal
Drector and, follow ng each reading, a Board agent shall be given the

opportunity, outside the
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presence of supervisors and nanagenent, to answer any questions enpl oyees nay
have concerning the Notice or their rights under the Act. The Regi onal
Drector shall determne a reasonabl e rate of conpensation to be paid by
Respondent to all nonhourly wage enpl oyees to conpensate themfor tine |ost at
this readi ng and the questi on-and-answer peri od.
(i) Notify the Board's Regional Drector inwiting, wthin

30 days after the date of issuance of this OQder, of the steps taken to
conply wth it and, upon request, notify the Regional Drector in witing
periodically thereafter of further steps taken to conply.

ITI1S FUIRTHER CROERED that the certification of the UFWas the
excl usi ve col | ective bargai ning representative of the agricultural
enpl oyees of Lu-Ete Farns, Inc., be, and it hereby is, extended for a
period of one year fromthe date on whi ch Respondent commences to

bargain in good faith wth the UFW

Dat ed: Decenber 14, 1981

HERBERT A PERRY, Acting Chai rman

AFRED H SONG Board Menber

JEROME R WALD E, Board Menber
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NOT CE TO AGR QLTURAL EMPLOYEES

After investigating charges that were filed inthe H Gentro office, the
General Qounsel, of the Agricultural Labor Relations Board i ssued a conpl ai nt
that alleged that we had violated the law After a hearing at which each side
had an opportunity to present evidence, the Board found that we did violate the
law by failing or refusing to bargain in good faith wth the Lhited Farm
Vorkers of Anerica, AFL-A O (UAW, since February 21, 1979. The Board has tol d
us to post and publish this Notice, V¢ wll do what the Board has ordered us to
do. V& also want to tell you that:

The Agricultural Labor Relations Act is alawthat gives you and all farm
workers these rights:

1. To organi ze your sel ves;

2. To form join, or help unions;

3. Tovotein a secret ballot election to decide whether you want a union to
represent you;

4. To bargain wth your enployer to obtain a contract covering your wages and
wor ki ng conditions through a union chosen by a majority of the enpl oyees
and certified by the Board;

5. Todact together wth other workers to hel p or protect one anot her;
an

6. To decide not to do any of these things.

VEE WLL, on request, neet and bargain in good faith with the UFWabout a
contract because it is the representative chosen by our enpl oyees.

VEE WLL NOT seek to bypass or disparage the UFWby advertisenents, notices,
leafl ets, or any other public relations techni ques.

VEE WLL rei nburse each of our agricul tural enpl oyees, includi ng enpl oyees who
went on strike before February 21, 1979, in support of contract denands by the
UFWwho had not been pernanently replaced as of that date, but not includ ng
enpl oyees hired before February 21, 1979, as tenporary repl acenents for
strikers, or enployees hired after February 21, 1979, as repl acenents for
strikers, for any economc |osses they suffered as a result of our failure or
refusal to bargain in good faith.

Dat ed: LU ETTE FARVE, | NC

By:

(Representative) (Title)

| f you have any questions about your ri %hts as farmworkers or about this
Noti ce, you may contact any office of the Agricultural Labor Rel ati ons Board.
e office is located at 319 Waternan Avenue, H GCentro, Galifornia; the

t el ephone nunber is 714/ 353-2130, Another office is |ocated at 112 Boronda
Road, Salinas, Galifornia; the tel ephone nunber is 408/ 443- 3160.

This is an official Notice of the Agricultural Labor Rel ations Board, an
agency of the Sate of Galifornia.

DO NOI' REMOVE CR MUTI LATE
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ROER

By authority of Labor Gode section 1160.3, the Agricul tural Labor
Rel ati ons Board hereby orders that Respondent Carl Joseph Maggio, Inc., its
officers, agents, successors, and assigns shal |l individually:

1. @Gease and desist from

(a) Failing or refusing to neet and bargain
collectively in good faith wth the United FarmVérkers of Arerica, AFL-AQ O
(UAW as the exclusive representative of its agricultural enpl oyees.

(b) Attenpting to bypass the UFWas the excl usive col |l ecti ve
bargai ni ng representative of its enpl oyees by way of a public relations
canpaign or in any like or rel ated manner.

(c¢) Inany like or related nanner interfering wth, restraining,
or coercing agricultural enployees in the exercise of the rights guaranteed
themby Labor Code section 1152.

2. Take the follow ng affirmative acti ons whi ch are deened necessary
to effectuate the policies of the Act:

(a) UWon request, neet and bargain collectively in good faith
wth the UFWas the certified excl usive bargai ning representative of its
enpl oyees and enbody any under standi ng reached in a signed agreenent.
Respondent is not required to bargai n about contributions to the UPWs Robert
F. Kennedy Medical Fund or Martin Luther K ng Farnworkers Fund unl ess and until
the UFWprovi des requested infornation rel evant to bargai ni ng about
contributions to said funds.

(b) Mke whole all its agricultural enpl oyees,
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i ncl udi ng enpl oyees who went on strike before February 21, 1979, in support of
contract demands by the UFW who had not been pernmanent!ly repl aced as of that
date, but not including enpl oyees hired before February 21, 1979, as tenporary
repl acenents for strikers, or enployees hired after February 21, 1979, as

repl acenents for strikers, for any economc | osses they suffered as a result of
Respondent's failure or refusal to bargain in good faith in accordance wth the

fornula set forth in AdamDairy, dba Rancho Dos R os (Apr. 26, 1978) 4 ALRB Nb.

24, plus interest conputed at seven percent per annum The period of said
obligation shal | extend fromFebruary 21, 1979, until the date Respondent
commences good-faith bargai ning wth the UANwhich results in a contract or
bona fide inpasse. The econom c | osses for which an enpl oyee who went on
strike is to be nade whol e shall not include wages or benefits for the period
fromthe commencenent of the strike to the date such enpl oyee unconditional |y
offered or offers to return to work, but shall include the difference between
what such enpl oyee woul d have earned by working at 1978 rates of paynent during
the period fromFebruary 21, 1979, or such | ater date as the enpl oyee went on
strike, to the date of the enpl oyee's unconditional offer to return to work,
and what the enpl oyee woul d have earned by working during the sane period at
rates of paynent established in 1979 contracts at conparabl e agricul tural
operations in the same geographi c region. Arounts by whi ch enpl oyees are to be
nade whol e shal | not include anmounts by whi ch Respondent's contributions to the
UFWs Robert F. Kennedy Medi cal Fund and Martin Luther K ng Farnworkers Fund

woul d have increased if Respondent had bargained in good faith to a
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contract .

(c) Preserve and, upon request, nmake available to the Board or
Its agents, for examnation, photocopying, and ot herw se copying, all records
rel evant and necessary to a determnation of the anounts due under the terns of
this Qder.

(d) Sgnthe attached Notice to Aricultural Enpl oyees and, upon
its translation by a Board agent into appropriate | anguages, reproduce
sufficient copies in each | anguage for the purposes set forth bel ow

(e) Post copies of the attached Notice at conspi cuous pl aces on
its premses for 60 consecutive days, the period and pl ace(s) of posting to be
determned by the Board's Regional Drector, and exercise due care to repl ace
any Notice which is altered, defaced, covered, or renoved.

(f) Wthin 30 days after the date of issuance of this Qder, nai
copies of the attached Notice in all appropriate | anguages to all agricul tural
enpl oyees enpl oyed at any tine fromFebruary 21, 1979, to the present.

(g0 Provide a copy of the attached Notice to each
agricultural enpl oyee hired during the 12-nonth period foll ow ng the i ssuance
of this Qder.

(h) Arrange for a representative of Respondent or the Board to
distribute and read the attached Notice in appropriate | anguages to
Respondent ' s assenbl ed enpl oyees on conpany tine. The readi ng or readi ngs
shall be at such tine(s) and pl ace(s) as are specified by the Board s Regi onal
Orector and, foll ow ng each reading, a Board agent shall be given the

opportunity, outside the
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presence of supervisors and nanagenent, to answer any questions
enpl oyees may have concerning the Notice or their rights under the

Act. The Regional Drector shall determne a reasonable rate of
conpensation to be paid by Respondent to all nonhourly wage enpl oyees to
conpensate themfor tine lost at this reading and the question-and-
answer peri od.
(i) Notify the Board's Regional Drector inwiting, wthin

30 days after the date of issuance of this Oder, of the steps taken to
conply wth it and, upon request, notify the Regional Drector in witing
periodical ly thereafter of further steps taken to conply.

ITI1S FUIRTHER CROERED that the certification of the UFWas the
excl usi ve col | ective bargai ning representati ve of the
agricul tural enpl oyees of Carl Joseph Maggio, Inc., be, and it hereby is,
extended for a period of one year fromthe date on whi ch Respondent commences

to bargain in good faith wth the UFW

Dat ed: Decenber 14, 1981

HERBERT A PERRY, Acting Chai rnan

AFRED H SONG Board Menber

JEROME R WALD E Board Menber
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NOTl CE TO ACR QLTURAL EMPLOYEES

After investigating charges that were filed inthe B Centro office, the
General Gounsel of the Agricultural Labor Rel ations Board issued a conpl ai nt
that alleged that we had violated the law After a hearing at which each side
had an opportunity to present evidence, the Board found that we did violate the
law by farling or refusing to bargain in good faith wth the Lhited Farm
Vorkers of Amverica, AFL-A O (U, since February 21, 1979. The Board has tol d
us to post and publish this Notice. V¢ wll do what the Board has ordered us to
do. V¢ also want to tell you that:

The Agricultural Labor Relations Act is alawthat gives you and all farm
workers these rights:

1. To organi ze your sel ves;

2. To form join, or hel p unions;

3. Tovotein a secret ballot election to decide whether you want a union to
represent you;

4. To bargain wth your enployer to obtain a contract covering your wages and
wor ki ng conditions through a union chosen by a majority of the enpl oyees
and certified by the Board,;

5. Todact together wth other workers to hel p or protect one anot her;
an

6. To decide not to do any of these things.

VEE WLL, on request, neet and bargain in good faith wth the UFWabout a
contract because it is the representative chosen by our enpl oyees.

VEE WLL NOT seek to bypass or disparage the UFWby advertisenents, noti ces,
leafl ets, or any other public relations techniques.

VEE WLL rei nburse each of our agricul tural enpl oyees, including enpl oyees who
went on strike before February 21, 1979, in support of contract demands by the
UFWwho had not been pernmanently repl aced as of that date, but not includ ng
enpl oyees hired before February 21, 1979, as tenporary repl acenents for
strikers, or enployees hired after February 21, 1979, as repl acenents for
strikers, for any economc |osses they suffered as a result of our failure or
refusal to bargain in good faith.

Dat ed: CARL JCBEPH MAEI Q I NC

By:

(Representative) (Title)

If you have any questions about your rights as farmworkers or about this
Notice, you nay contact any office of the Agricultural Labor Rel ations Board.
he office is located at 319 VWternan Avenue, H GCentro, Galifornia; the

t el ephone nunber is 714/353-2130. Another office is located at 112 Boronda
Road, Salinas, CGalifornia; the tel ephone nunber is 408/ 443- 3160.

This is an official Notice of the Agricultural Labor Rel ations Board, an
agency of the Sate of California.

DO NOI' REMOVE CR MUTI LATE
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GROER

By authority of Labor Gode section 1160.3, the Agricul ture Labor
Rel ati ons Board hereby orders that Respondent Joe Maggio, Inc., its officers,
agents, successors, and assigns shal |l individually:

1. Gease and desist from

(a) Failing or refusing to neet and bargain
collectively in good faith wth the Lhited FarmVWrkers of Awerica, AFL-AQ O
(UAYW as the exclusive representative of its agricultural enployees.

(b) Attenpting to bypass the UFWas the excl usi ve col | ective
bar gai ni ng representative of its enpl oyees by way of a public relations
canpaign or in any like or related manner.

(c) Inany like or related manner interfering wth, restraining,
or coercing agricultural enployees in the exercise of the rights guaranteed
themby Labor Code section 1152.

2. Take the follow ng affirmative acti ons whi ch are deened necessary
to effectuate the policies of the Act:

(a) Woon request, neet and bargain collectively in good faith
wth the UFWas the certified exclusive bargaining representative of its
enpl oyees and enbody any under standi ng reached in a signed agreenent.
Respondent is not required to bargai n about contributions to the UFWs Robert
F. Kennedy Medical Fund or Martin Luther King Farnworkers Fund unl ess and until
the UFWprovi des requested informati on rel evant to bargai ni ng about
contributions to said funds.

(b) MNMake whole all its agricultural enpl oyees,
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i ncl udi ng enpl oyees who went on stri ke before February 21, 1979, in
support of contract denmands by the UFW who had not been pernanently
repl aced as of that date, but not including enpl oyees hired before
February 21, 1979, as tenporary repl acenents for strikers, or enpl oyees
hired after February 21, 1979, as replacenents for strikers, for any
econom c | osses they suffered as a result of Respondent's failure or
refusal to bargain in good faith in accordance wth the formul a set

forth in AdamDairy, dba Rancho Dos Ros (Apr. 26, 1978) 4 ALRB No, 24,

plus interest conputed at seven percent per annum The period of said
obligation shall extend fromFebruary 21, 1979, until the date
Respondent commences good-faith bargaining wth the UFWwhich results in
a contract or bona fide inpasse. The economc |osses for which an

enpl oyee who went on strike is to be nade whol e shal | not include wages
or benefits for the period fromthe comencenent of the strike to the
dat e such enpl oyee unconditionally offered or offers to return to work,
but shall include the difference between what such enpl oyee woul d have
earned by working at 1978 rates of paynment during the period from
February 21, 1979, or such later date as the enpl oyee went on strike, to
the date of the enpl oyee's unconditional offer to return to work, and
what the enpl oyee woul d have earned by working during the same period at
rates of paynent established in 1979 contracts at conparabl e
agricultural operations in the sane geographic regi on. Amounts by whi ch
enpl oyees are to be nmade whol e shall not include anounts by whi ch
Respondent' s contributions to the UFWs Robert F. Kennedy Medical Fund
and Martin Luther K ng Farnworkers Fund woul d have increased if

Respondent had bargained in good faith to a
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contract .

(c) Preserve and, upon request, nake available to the Board or
Its agents, for examnation, photocopying, and ot herw se copying, all records
rel evant and necessary to a determnation of the anmounts due under the terns of
this Qder.

(d) Sgnthe attached Notice to Aricultural Enpl oyees and, upon
its translation by a Board agent into appropriate | anguages, reproduce
sufficient copies in each | anguage for the purposes set forth bel ow

(e) Post copies of the attached Notice at conspi cuous pl aces on
its premses for 60 consecutive days, the period and pl ace(s) of posting to be
determned by the Board' s Regional Drector, and exercise due care to repl ace
any Notice which is altered, defaced, covered, or renoved.

(f) Wthin 30 days after the date of issuance of this Qder,
nail copies of the attached Notice in all appropriate | anguages to al
agricul tural enpl oyees enpl oyed at any tine fromFebruary 21, 1979, to the
present ,

(g) Provide a copy of the attached Notice to each
agricultural enpl oyee hired during the 12-nonth period foll ow ng the i ssuance
of this Qder.

(h)y Arrange for a representative of Respondent or the Board to
distribute and read the attached Notice in appropriate | anguages to
Respondent ' s assenbl ed enpl oyees on conpany tine. The reading or readi ngs
shal | be at such tine(s) and pl ace(s) as are specified by the Board s Regi onal
Drector and, foll owng each reading, a Board agent shal|l be given the

opportunity, outside the
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presence of supervisors and nanagenent, to answer any questions
enpl oyees may have concerning the Notice or their rights under the

Act. The Regional Cirector shall determne a reasonable rate of conpensation to
be pai d by Respondent to all nonhourly wage enpl oyees to conpensate themfor
tine lost at this reading and the question-and-answer peri od.

(i) Notify the Board's Regional Drector inwiting, wthin
30 days after the date of issuance of this Oder, of the steps taken to
conply wth it and, upon request, notify the Regional Director in witing
periodically thereafter of further steps taken to conply.
ITI1S FUIRTHER CROERED that the certification of the UFWas
the excl usive col |l ective bargaining representative of the
agricultural enpl oyees of Joe Maggio, Inc., be, and it hereby is,

extended for a period of one year fromthe date on whi ch Respondent

commences to bargain in good faith wth the UFW

Dated: Decenber 14, 1981

HERBERT A PERRY, Acting Chair man

ALFRED H SONG Board Menber

JEROME R WALD E Board Menber
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NOTl CE TO ACR QLTURAL EMPLOYEES

After investigating charges that were filed inthe H Gentro office, the
General ounsel, of the Agricultural Labor Relations Board issued a conpl ai nt
that alleged that we had violated the law After a hearing at which each side
had an opportunity to present evidence, the Board found that we did violate the
law by failing or refusing to bargain in good faith wth the Lhited Farm
Vorkers of Anerica, AFL-A O (U, since February 21, 1979. The Board has tol d
us to post and publish this Notice. V¢ wll do what the Board has ordered us
to do. WV also want to tell you that:

The Agricultural Labor Relations Act is alawthat gives you and all farm
wor kers these rights:

1. To organi ze your sel ves;

2. To form join, or help unions;

3. Tovote in a secret ballot election to decide whether you want a union to
repr esent you;

4, To bargain wth your enployer to obtain a contract covering your wages and
wor ki ng conditions through a union chosen by a majority of the enpl oyees
and certified by the Board;

5.'mfdtomﬂm‘WHuﬁMrWMthohdpormmem(memmha;
an

6. To decide not to do any of these things,

VEE WLL, on request, neet and bargain in good faith wth the UFWabout a
contract because it is the representative chosen by our enpl oyees.

VEE WLL NOT seek to bypass or disparage the UFWby advertisenents, noti ces,
leafl ets, ,or any other public relations techni ques.

VEE WLL rei nburse each of our agricul tural enpl oyees, includi ng enpl oyees who
went on strike before February 21, 1979, in support of contract denands by the
UFWwho had not been pernanently replaced as of that date, but not includ ng
enpl oyees hired before February 21, 1979, as tenporary repl acenents for
strikers, or enployees hired after February 21, 1979, as repl acenents for
strikers, for any economc |osses they suffered as a result of our failure or
refusal to bargain in good faith.

Dat ed: JGE MG Q INC

By:

(Represent ati ve) (Title)

| f you have any questions about your rights as farmworkers or about this
Noti ce, you may contact any office of the Agricultural Labor Rel ations Board.
e office is located at 319 Waternan Avenue, H GCentro, Galifornia; the

t el ephone nunber is 714/ 353-2130. Another office is |located at 112 Boronda
Road, Salinas, Galifornia;, the tel ephone nunber is 408/ 443- 3160.

This is an official Notice of the Agricultural Labor Relations Board, an
agency of the Sate of California.

DO NOI' REMOVE CR MUTI LATE
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GROER

By authority of Labor Gode section 1160.3, the Agricul tural Labor
Rel ati ons Board hereby orders that Respondent Martori Brothers Distributors,
its officers, agents, successors, and assigns shall individually;

1. Gease and desist from

(a) Failing or refusing to neet and bargain
collectively in good faith wth the United FarmVrkers of Arerica, AFL-AQ O
(UAW as the exclusive representative of its agricultural enpl oyees.

(b) Attenpting to bypass the UFWas the excl usive col |l ective
bar gai ni ng representative of its enpl oyees by way of a public relations
canpaign or in any like or related manner.

(¢) Inany like or related nanner interfering wth, restraining,
or coercing agricultural enployees in the exercise of the rights guaranteed
themby Labor Code section 1152.

2. Take the follow ng affirmative acti ons whi ch are deened necessary
to effectuate the policies of the Act:

(a) Won request, neet and bargain collectively in good faith
wth the UFWas the certified exclusive bargaining representative of its
enpl oyees and enbody any under standi ng reached in a signed agreenent.
Respondent is not required to bargai n about contributions to the UFWs Robert
F. Kennedy Medical Fund or Martin Luther King Farnworkers Fund unl ess and until
the UFWprovi des requested informati on rel evant to bargai ni ng about
contributions to said funds.

(b) Make whole all its agricultural enpl oyees,
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I ncl udi ng enpl oyees who went on stri ke before February 21, 1979, in support of
contract denands by the UFW who had not been pernmanently repl aced as of that
date, but not including enpl oyees hired before February 21, 1979, as tenporary
repl acenents for strikers, or enployees hired after February 21, 1979, as

repl acenents for strikers, for any economc |osses they suffered as a result of
Respondent's failure or refusal to bargain in good faith in accordance wth the

formula set forth in AdamDairy, dba Rancho Dos Ros (Apr. 26, 1978) 4 ALRB Nb.

24, plus interest conputed at seven percent per annum The period of said
obligation shall extend fromFebruary 21, 1979, until the date Respondent
commences good-faith bargaining wth the UFWwhich results in a contract or
bona fide inpasse. The economc |osses for whi ch an enpl oyee who went on
strike is to be nade whol e shall not include wages or benefits for the period
fromthe commencenent of the strike to the date such enpl oyee unconditionally
offered or offers to return to work, but shall include the difference between
what such enpl oyee woul d have earned by working at 1978 rates of paynent during
the period fromFebruary 21, 1979, or such |later date as the enpl oyee went on
strike, to the date of the enpl oyee's unconditional offer to return to work,
and what the enpl oyee woul d have earned by working during the sane period at
rates of paynent established in 1979 contracts at conparabl e agricul tural
operations in the same geographi c region. Amunts by whi ch enpl oyees are to be
nade whol e shal | not include amounts by whi ch Respondent's contributions to the
UFWs Robert F. Kennedy Medical Fund and Martin Luther King Farnworkers Fund

woul d have increased if Respondent had bargained in good faith to a
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cont ract,

(c) Preserve and, upon request, nake available to the Board or
its agents, for examnation, photocopying, and ot herw se copying, all records
rel evant and necessary to a determnation of the anounts due under the terns of
this Qder.

(d) Sgnthe attached Notice to Aricultural Enpl oyees and/ upon
its translation by a Board agent into appropriate | anguages, reproduce
sufficient copies in each | anguage for the purposes set forth bel ow

(e) Post copies of the attached Notice at conspi cuous pl aces on
its premses for 60 consecutive days, the period and pl ace{s) of posting to be
determned by the Board' s" Regional Drector, and exerci se due care to repl ace
any Notice which is altered, defaced, covered, or renoved,

(f) Wthin 30 days after the date of issuance of this Qder,
nail copies of the attached Notice in all appropriate | anguages to all
agricul tural enpl oyees enpl oyed at any tinme fromFebruary 21, 1979, to the
present .

(g0 Provide a copy of the attached Notice to each
agricultural enpl oyee hired during the 12-nonth period fol | ow ng the i ssuance
of this Oder.

(h) Arrange for a representati ve of Respondent or the Board to
distribute and read the attached Notice in appropriate | anguages to
Respondent ' s assenbl ed enpl oyees on conpany tine. The readi ng or readi ngs
shall be at such tine(s) and pl ace(s) as are specified by the Board s Regi onal
Orector and, foll ow ng each reading, a Board agent shall be given the

opportunity, outside the
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presence of supervisors and nanagenent, to answer any questions
enpl oyees nmay have concerning the Notice or their rights under the Act.
The Regional Drector shall determne a reasonabl e rate of conpensation
to be paid by Respondent to all nonhourly wage enpl oyees to conpensat e
themfor tine lost at this reading and the questi on-and-answer peri od.
(i) Notify the Board's Regional Drector inwiting, wthin

30 days after the date of issuance of this Oder, of the steps taken to
conply wth it and, upon request, notify the Regional Director in witing
periodically thereafter of further steps taken to conply.

ITI1S FUIRTHER CROERED that the certification of the UFWas the
excl usi ve col | ective bargai ning representative of the agricultural enpl oyees of
Martori Brothers Distributors be, and it hereby is, extended for a period of
one year fromthe date on whi ch Respondent commences to bargain in good faith
wth the LFW
Dated: Decenber 14, 1981

HERBERT A PERRY, Acting Chair man

ALFRED H SONG Board Menber

JEROME R WALD E, Board Menber
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NOTl CE TO ACR QLTURAL EMPLOYEES

After investigating charges that were filed inthe B Centro office, the
General Qounsel of the Agricultural Labor Relations Board issued a conpl ai nt
that alleged that we had violated the law After a hearing at whi ch each side
had an opportunity to present evidence, the Board found that we did violate the
law by failing or refusing to bargain in good faith wth '"the United Farm
Vorkers of Amverica, AFL-A O (U, since February 21, 1979. The Board has tol d
us to post and publish this Notice. V¢ wll do what the Board has ordered us to
do. V& also want to tell you that:

The Agricultural Labor Relations Act is alawthat gives you and all farm
workers these rights:

1. To organi ze yoursel ves;

2. To form join, or help unions;

3. Tovote in a secret ballot election to decide whether you want a union to
represent you;

4. To bargain wth your enployer to obtain a contract covering your wages and
wor ki ng conditions through a union chosen by a majority of the enpl oyees
and certified by the Board,;

5. To act together wth other workers to hel p or protect one anot her; and

6. To decide not to do any of these things,

VE WLL, on request, neet and bargain in good faith with the UFWabout a
contract because it is the representative chosen by our enpl oyees.

VEE WLL NOT seek to bypass or disparage the UFWby advertisenents, notices,
| eafl ets, or any other public rel ations techniques.

VEE WLL rei nburse each of our agricul tural enpl oyees, including enpl oyees who
went on strike before February 21, 1979, in support of contract denands by the
UFWwho had not been pernanently replaced as of that date, but not includ ng
enpl oyees hired before February 21, 1979, as tenporary repl acenents for
strikers, or enployees hired after February 21, 1979, as repl acenents for
strikers, for any economc |osses they suffered as a result of our failure or
refusal to bargain in good faith.

Dat ed: MARTCR BROTHERS D STR BUTCRS

By:

(Represent ati ve) (Title)

If you have any questions about your rights as farmworkers or about this
Notice, you nay contact any office of the Agricultural Labor Rel ations Board.
e office is located at 319 Vterman Avenue, H GCentro, Galifornia; the

t el ephone nunber is 714/ 353-2130. Another office is |located at 112 Boronda
Road, Salinas, Galifornia/the tel ephone nunber is 408/ 443- 3160.

This is an official Notice of the Agricultural Labor Relations Board, an
agency of the Sate of California.

DO NOI RFEMOVE R MUTT LATE
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RER
By authority of Labor Code section 1160.3, the Agricul tural Labor
Rel ati ons Board hereby orders that Respondent 0. P. Murphy & Sons, its
officers, agents, successors, and assigns shall individually:
1. QGease and desist from

(a) Failing or refusing to neet and bargain
collectively in good faith wth the Uhited FarmVeérkers of Averica, AFL-A O
(UAW as the exclusive representative of its agricultural enpl oyees.

(b) Attenpting to bypass the UFWas the excl usive coll ective
bargai ni ng representative of its enpl oyees by way of a public relations
canpaign or in any like or rel ated manner.

(c) Inany like or related nanner interfering wth, restraining,
or coercing agricultural enployees in the exercise of the rights guarant eed
themby Labor Code section 1152.

2. Take the followng affirnative actions whi ch are deened necessary
to effectuate the policies of the Act:

(a) Won request, neet and bargain collectively in good faith
wth the UFWas the certified excl usive bargai ning representative of its
enpl oyees and enibody any under standi ng reached i n a signed agreenent.
Respondent is not required to bargai n about contributions to the UFWs Robert
F. Kennedy Medical Fund or Martin Luther King Farnworkers Fund unl ess and unti |
the UFWprovi des requested infornation rel evant to bargai ni ng about
contributions to said funds.

(b) NMake whole all its agricultural enployees,
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i ncl udi ng enpl oyees who went on stri ke before February 21, 1979, in

support of contract denands by the URW who had not been pernmanent|y

repl aced as of that date, but not including enpl oyees hired before February 21,
1979, as tenporary repl acenents for strikers, or enpl oyees hired after February
21, 1979, as replacenents for strikers, for any economc | osses they suffered
as aresult of Respondent's failure or refusal to bargain in good faith in

accordance with the fornula set forth in AdamDairy, dba Rancho Dos R os (Apr.

26, 1978) 4 AARB Nb. 24, plus interest conputed at seven percent per annum
The period of said obligation shall extend fromFebruary 21, 1979, until the
dat e Respondent commences good-faith bargaining with the UPWwhich results in a
contract or bona fide inpasse. The economc |osses for whi ch an enpl oyee who
went on strike is to be made whol e shall not include wages or benefits for the
peri od fromthe commencenent of the strike to the date such enpl oyee

uncondi tional ly offered or offers to return to work, but shall include the

di fference between what such enpl oyee woul d have earned by working at 1978
rates of paynent during the period fromFebruary 21, 1979, or such later date
as the enpl oyee went on strike, to the date of the enpl oyee' s unconditi onal
offer to return to work, and what the enpl oyee woul d have earned by worki ng
during the sane period at rates of paynent established in 1979 contracts at
conparabl e agricultural operations in the sane geographi c region. Amunts by
whi ch enpl oyees are to be made whol e shal | not include anounts by which
Respondent' s contributions to the UFWs Robert F. Kennedy Medical Fund and
Martin Luther King Farnworkers Fund woul d have increased if Respondent had

bargained in good faith to a
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contract.

(c) Preserve and, upon request, nmake available to the Board or
Its agents, for examnation, photocopying, and ot herw se copying, all records
rel evant and necessary to a determnation of the anounts due under the terns of
this Qder.

(d Sgnthe attached Notice to Aricultural Enpl oyees and, upon
its translation by a Board agent into appropriate | anguages, reproduce
sufficient copies in each | anguage for the purposes set forth bel ow

(e) Post copies of the attached Notice at conspi cuous pl aces on
its premses for 60 consecutive days, the period and place(s) of posting to be
determned by the Board's Regional Drector, and exercise due care to repl ace
any Notice which is altered, defaced, covered, or renoved.

(f) Wthin 30 days after the date of issuance of this Oder, nai
copi es of the attached Notice in all appropriate | anguages to all agricul tural
enpl oyees enpl oyed at any tine fromFebruary 21, 1979, to the present.

(g Provide a copy of the attached Notice to each
agricul tural enpl oyee hired during the 12-nonth period fol |l ow ng the i ssuance
of this Oder.

(h) Arrange for a representative of Respondent or the Board to
distribute and read the attached Notice in. appropriate" |anguages to
Respondent ' s assenbl ed enpl oyees on conpany tine. The reading or readi ngs
shal | be at such tine(s) and pl ace(s) as are specified by the Board s Regi onal
Drector and, foll owng each reading, a Board agent shal|l be given the

opportunity, outside the
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presence of supervisors and nanagenent, to answer any questions

enpl oyees may have concerning the Notice or their rights under the

Act. The Regional Drector shall determne a reasonable rate of
conpensati on to be paid by Respondent to all nonhourly wage enpl oyees to
conpensate themfor tine [ost at this reading and the questi on-and-
answer peri od.

(i) Notify the Board's Regional Drector in witing,
wthin 30 days after the date of issuance of this Oder, of the steps
taken to conply wth it and, upon request, notify the Regional O rector
inwiting periodically thereafter of further steps taken to conply.

ITIS AURTHER GRCERED that the certification of the UFWas the
excl usi ve col | ective bargai ning representative of the agricultural
enpl oyees of Q P. Mirphy & Sons be, and it hereby is, extended for a
period of one year fromthe date on whi ch Respondent commences to

bargain in good faith wth the UFW

Dated: Decenber 14, 1981

HERBERT A PERRY, Acting Chairnman

AFRED H SONG Board Menber

JEROME R WALD E, Board Menber
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NOTl CE TO ACR QLTURAL EMPLOYEES

After investigating charges that were filed in the B Centro office, the
General ounsel, of the Agricultural Labor Relations Board issued a conpl ai nt
that alleged that we had violated the law After a hearing at which each side
had an opportunity to present evidence, the Board found that we did violate the
law by failing or refusing to bargain in good faith wth the Lhited Farm
Vorkers of Awverica, AFL-A O (UAW, since February 21, 1979. The Board has tol d
us to post and publish this Notice. V¢ wll do what the Board has ordered us to
do. V@ also want to tell you that:

The Agricultural Labor Relations Act is alawthat gives you and all farm
workers these rights:

1. To organi ze your sel ves;

2. To form join, or hel p unions;

3. Tovote in a secret ballot election to decide whether you want a union to
represent you;

4. To bargain wth your enployer to obtain a contract covering your wages and
wor ki ng condi tions through a uni on chosen by a majority of the enpl oyees
and certified by the Board;

5. Todact together wth other workers to hel p or protect one anot her;
an

6. To decide not to do any of these things.

VEE WLL, on request, neet and bargain in good faith with the UFWabout a
contract because it is the representative chosen by our enpl oyees.

VEE WLL NOT seek to bypass or disparage the UFWby advertisenents, notices,
leafl ets, or any other public relations techni ques.

VEE WLL rei nburse each of our agricul tural enpl oyees, includi ng enpl oyees who
went on strike before February 21, 1979, in support of contract denands by the
UFWwho had not been pernanently replaced as of that date, but not includ ng
enpl oyees hired before February 21, 1979, as tenporary repl acenents for
strikers, or enployees hired after Febr uar%/ 21, 1979, as repl acenents for
strikers, for any economc |osses they suffered as a result of our failure or
refusal to bargain in good faith.

Dat ed: Q P. MRPHY & SONS

(Represent ative) (Title)

If you have any questions about your rights as farmworkers or about this
Notice, you nay contact any office of the Agricultural Labor Rel ations Board.
e office is located at 319 Vterman Avenue, H GCentro, Galifornia; the

t el ephone nunber if 714/353-2130. Another office is located at 112 Boronda
Road, Salinas, CGalifornia;, the tel ephone nunber is 408/ 443- 3160.

This is an official Notice of the Agricultural Labor Relations Board, an agency
of the Sate of CGalifornia.

DO NOI' REMOVE CR MUTI LATE
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GOER
By authority of Labor Gode section 1160.3, the Agricul tural Labor
Rel ati ons Board hereby orders that Respondent Mario Sai khon, Inc., its
of ficers, agents, successors, and assigns shall individually:
1. QGease and desist from

(a) Failing or refusing to neet and bargain
collectively in good faith wth the Lhited FarmVWrkers of Arerica, AFL-AQ O
(UAYW as the exclusive representative of its agricultural enployees.

(b) Attenpting to bypass the UFWas the excl usive coll ective
bargai ning representative of its enpl oyees by way of a public rel ations
canpaign or in any like or rel ated rmanner.

(c¢) Inany like or related nmanner interfering wth, restraining,
or coercing agricultural enployees in the exercise of the rights guarant eed
themby Labor Code section 1152.

2. Take the follow ng affirmative acti ons whi ch are deened necessary
to effectuate the policies of the Act:

(a) Uon request, neet and bargain collectively in good faith
wth the UFWas the certified exclusive bargaining representative of its
enpl oyees and enbody any under standi ng reached in a signed agreenent.
Respondent is not required to bargai n about contributions to the UFWs Robert
F. Kennedy Medical Fund or Martin Luther King Farnworkers Fund unl ess and until
the UFWprovi des requested informati on rel evant to bargai ni ng about
contributions to said funds.

(b) Make whole all its agricultural enpl oyees,
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i ncl udi ng enpl oyees who went on strike before February 21, 1979, in

support of contract denands by the URW who had not been pernmanent|y

repl aced as of that date, but not including enpl oyees hired before February 21,
1979, as tenporary repl acenents for strikers, or enpl oyees hired after February
21, 1979, as replacenents for strikers, for any economc | osses they suffered
as aresult of Respondent's failure or refusal to bargain in good faith in

accordance with the fornula set forth in AdamDairy, dba Rancho Dos R os (Apr.

26, 1978) 4 AARB No. 24, plus interest conputed at seven percent per annum
The period of said obligation shall extend fromFebruary 21, 1979, until the
dat e Respondent commences good-faith bargaining wth the UFWwhich results in a
contract or bona fide inpasse. The economc |osses for which an enpl oyee who
went on strike is to be nade whol e shal | not include wages or benefits for
"Nthe period fromthe comencenent of the strike to the date such enpl oyee
unconditionally offered or offers to return to work, but shall include the

di fference between what such enpl oyee woul d have earned by working at 1978
rates of paynent during the period fromFebruary 21, 1979, or such later date
as the enpl oyee went on strike, to the date of the enpl oyee's unconditional
offer to return to work, and what the enpl oyee woul d have earned by worki ng
during the sane period at rates of payrment established in 1979 contracts at
conparabl e agricultural operations in the sane geographi c region. Awunts by
whi ch enpl oyees are to be nade whol e shal | not include amounts by which
Respondent ' s contributions to the UFWs Robert F. Kennedy Medical Fund and
Martin Lut her King Farmworkers Fund woul d have increased if Respondent had

bargained in good faith to a,
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contract.

(c) Preserve and, upon request, nmake available to the Board or
Its agents, for examnation, photocopying, and ot herw se copying, all records
rel evant and necessary to a determnation of the anounts due under the terns of
this Qder.

(d Sgnthe attached Notice to Aricultural Enpl oyees and, upon
its translation by a Board agent into appropriate | anguages, reproduce
sufficient copies in each | anguage for the purposes set forth bel ow

(e) Post copies of the attached Notice at conspi cuous pl aces on
its premses for 60 consecutive days, the period and pl ace(s) of posting to be
determned by the Board' s Regional Drector, and exercise due care to repl ace
any Notice which is' altered, defaced, covered, or renoved.

(f) Wthin 30 days after the date of issuance of this Oder, nai
copi es of the attached Notice in all appropriate | anguages to all agricul tural
enpl oyees enpl oyed at any tine fromFebruary 21, 1979, to the present.

(g) Provide a copy of the attached Notice to each
agricultural enployee hired during the 12-nonth period fol |l ow ng the i ssuance
of this Oder,

(h) Arrange for a representati ve of Respondent or the Board to
distribute and read the attached Notice in appropriate | anguages to
Respondent ' s assenbl ed enpl oyees on conpany tine. The reading or readi ngs
shall be at such tine(s) and pl ace{s) as are specified by the Board' s Regi onal
Crector and, foll ow ng each reading, a Board agent shall be given the

opportunity, outside the
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presence of supervisors and nanagenent, to answer any questions
enpl oyees nmay have concerning the Notice or their rights under the Act.
The Regional Drector shall determne a reasonabl e rate of conpensation
to be paid by Respondent to all nonhourly wage enpl oyees to conpensat e
themfor tine lost at this reading and the questi on-and-answer peri od.
(i) Notify the Board's Regional Drector inwiting, wthin

30 days after the date of issuance of this Oder, of the steps taken to
conply wth it and, upon request, notify the Regional Director in witing
periodically thereafter of further steps taken to conply.

ITIS AURTHER GRCERED that the certification of the UFWas the
excl usi ve col | ective bargai ning representati ve of the
agricul tural enpl oyees of Mario Saikhon, Inc., be, and it hereby is,
extended for a period of one year fromthe date on whi ch Respondent
commences to bargain in good faith wth the UFW

Dat ed: Decenber 14, 1981

HERBERT A PERRY, Acting Chai rnan

ALFRED H SONG Board Menber

JEROME R WALD E Board Menber
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NOTl CE TO ACR QLTURAL EMPLOYEES

After investigating charges that were filed in the B Gentro office, the
General ounsel of the Agricultural Labor Rel ations Board i ssued a conpl ai nt
that alleged that we had violated the law After a hearing at which each side
had an opportunity to present evidence, the Board found that we did violate the
law by failing or refusing to bargain in good faith wth the Lhited Farm
Vorkers of Arerica, AFL-AQ O (URW, since February 21, 1979. The Board has tol d
us to post and publish this Notice. V¢ wll do what the Board has ordered us to
do. V@ also want to tell you that:

The Agricultural Labor Relations Act is alawthat gives you and all farm
workers these rights:

1. To organi ze yoursel ves;

2. To form join, or help unions;

3. Tovotein a secret ballot election to deci de whether you want a union to
represent you;

4. To bargain wth your enployer to obtain a contract covering your wages and
wor ki ng condi tions through a uni on chosen by a majority of the enpl oyees
and certified by the Board;

5. To act together wth other workers to hel p or protect one another; and

6. To decide not to do any of these things.

VEE WLL, on request, neet and bargain in good faith with the UFWabout a
contract because it is the representative chosen by our enpl oyees.

VEE WLL NOT seek to bypass or disparage the UFWby advertisenents, notices,
leafl ets, or any other public relations techniques,

VEE WLL rei nburse each of our agricul tural enpl oyees, including enpl oyees who
went on strike before February 21, 1979, in support of contract demands by the
UFWwho had not been pernmanently repl aced as of that date, but not includ ng
enpl oyees hired before February 21, 1979, as tenporary repl acenents for
strikers, or enployees hired after February 21, 1979, as repl acenents for
strikers, for any economc |osses they suffered as a result of our failure or
refusal to bargain in good faith.

Dat ed: MAR O SALKHON | NC

By:

(Representative) (Title)

If you have any questions about your rights as farmworkers or about this
Notice, you nay contact any office of the Agricultural Labor Rel ations Board.
e office is located at 319 Vterman Avenue, H GCentro, Galifornia;, the

t el ephone nunber is 714/ 353-2130. Another office is located at 112 Boronda
Road, Salinas, Galifornia; the tel ephone nunber is 408/ 443- 3160.

This is an official Notice of the Agricultural Labor Rel ations Board, an
agency of the Sate of California,

DO NOI' REMOVE CR MUTI LATE
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GROER
By authority of Labor (Code section 1160.3, the Agricul tural Labor
Rel ati ons Board hereby orders that Respondent Vessey & Conpany, Inc., its

officers, agents, successors, and assigns shal |l individually:
1. GCease and desist from

(a) Failing or refusing to neet and bargain
collectively in good faith wth the Uhited FarmVeérkers of Averica, AFL-A O
(UAW as the exclusive representative of its agricultural enpl oyees.

(b) Attenpting to bypass the UFWas the excl usive
col l ective bargai ning representative of its enpl oyees by way of a public
relations canpaign or in any like or rel ated nmanner.

(c) Inany like or related nanner interfering wth,
restraining, or coercing agricultural enployees in the exercise of the
rights guaranteed themby Labor Code section 1152.

2. Take the follow ng affirmati ve acti ons whi ch are deened i
necessary to effectuate the policies of the Act:

(a) Won request, neet and bargain coll ectively in good
faith wth the UFWas the certified exclusive bargai ning representative of
its enpl oyees and enbody any understandi ng reached in a signed agreenent.
Respondent is not required to bargai n about contributions to the UFWs
Robert F. Kennedy Medical Fund or Martin Luther King Farnworkers Fund
unl ess and until the UPWprovi des requested infornation relevant to
bar gai ni ng about contributions to said funds.

(b) Mke whole all its agricultural enpl oyees,
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i ncl udi ng enpl oyees who went on strike before February 21, 1979, in

support of contract denands by the URW who had not been pernmanent|y

repl aced as of that date, but not including enpl oyees hired before February 21,
1979, as tenporary repl acenents for strikers, or enpl oyees hired after February
21, 1979, as replacenents for strikers, for any economc | osses they suffered
as aresult of Respondent's failure or refusal to bargain in good faith in

accordance wth the formula set forth in AdamDairy, dba Rancho Dos R os (Apr.

26, 1978) 4 AARB Nb. 24, plus interest conputed at seven percent per annum
The period of said obligation shall extend fromFebruary 21, 1979, until the
dat e Respondent commences good-faith bargaining with the UPWwhich results in a
contract or bona fide inpasse. The economc |osses for whi ch an enpl oyee who
went on strike is to be made whol e shal | not include wages or benefits for

-v the period fromthe cormencenent of the strike to the date such enpl oyee
uncondi tional ly offered or offers to return to work, but shall include the

di fference between what such enpl oyee woul d have earned by working at 1978
rates of paynent during the period fromFebruary 21, 1979, or such later date
as the enpl oyee went on strike, to the date of the enpl oyee' s unconditi onal
offer to return to work, and what the enpl oyee woul d have earned by worki ng
during the sane period at rates of paynent established in 1979 contracts at
conparabl e agricultural operations in the sane geographi c region. Amunts by
whi ch enpl oyees are to be made whol e shal | not include anounts by which
Respondent' s contributions to the UFWs Robert F. Kennedy Medical Fund and
Martin Luther King Farnworkers Fund woul d have increased if Respondent had

bargained in good faith to a
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cont ract,

(c) Preserve and, upon request, nake available to the Board or
its agents, for examnation, photocopyihng, and otherw se copying, all records
rel evant and necessary to a determnati on of the anounts due under the terns of
this Qder,

(d) Sgnthe attached Notice to Aricultural Epl oyees and, upon
its translation by a Board agent into appropriate | anguages, reproduce
sufficient copies in each | anguage for the purposes set forth bel ow

(e) Post copies of the attached Notice at conspi cuous pl aces on
Its premses for 60 consecutive days, the period and pl ace(s) of posting to be
determned by the Board' s Regional Drector, and exercise due care to repl ace
any Notice which is altered, defaced, covered, or renoved.

(f) Wthin 30 days after the date of issuance of this Qder,
nail copies of the attached Notice in all appropriate | anguages to al
agricul tural enpl oyees enpl oyed at any tine fromFebruary 21, 1979, to the
present .

(g) Provide a copy of the attached Notice to each
agricultural enployee hired during the 12-nonth period fol | ow ng the i ssuance
of this Qder.

(h) Arrange for a representative of Respondent or the Board to
distribute and read the attached Notice in appropriate | anguages to
Respondent ' s assenbl ed enpl oyees on conpany tine. The reading or readi ngs
shall be at such tine(s) and pl ace(s) as are specified by the Board' s Regi onal
Crector and, foll ow ng each reading, a Board agent shall be given the

opportunity, outside the
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presence of supervisors and nanagenent, to answer any questions enpl oyees nay
have concerning the Notice or their rights under the Act. The Regional O rector
shal | determine a reasonabl e rate of conpensation to be pai d by Respondent to
all nonhourly wage enpl oyees to conpensate themfor tine [ost at this readi ng
and the questi on-and- answer peri od.

(i) Notify the Board's Regional Drector in witing,
wthin 30 days after the date of issuance of this Oder, of the steps
taken to conply wth it and, upon request, notify the Regional D rector
inwiting periodically thereafter of further steps taken to conply.

ITI1S FUIRTHER CROERED that the certification of the UFWas the

excl usi ve col | ective bargai ning representati ve of the
agricultural enpl oyees of Vessey & Gonpany, Inc., be, and it hereby is,
extended for a period of one year fromthe date on whi ch Respondent cormmences
to bargain in good faith wth the UFW
Dat ed: Decenber 14, 1981

HERBERT A PERRY, Acting Chai rnman

ALFRED H SONG Board Menber

JEROME R WALD E, Board Menber
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NOT CE TO AGR QLTURAL EMPLOYEES

After investigating charges that were filed inthe H Gentro office, the
General ounsel of the Agricultural Labor Rel ations Board i ssued a conpl ai nt
that alleged that we had violated the law After a hearing at which each
side had an opportunity to present evidence, the Board found that we did
violate the law by failing or refusing to bargain in good faith wth the
Lhited FarmVWrkers of Awverica, AFL-A O (UAW, since February 21, 1979. The
Board has told us to post and publish this Notice. V¢ wll do what the Board
has ordered us to do. V& also want to tell you that:

The Agricultural Labor Relations Act is alawthat gives you and all farm
workers these rights:

1. To organi ze your sel ves;

2. To form join, or help unions;

3. Tovote in a secret ballot el ection to decide whether you want a union
to represent you;

4. To bargain wth your enployer to obtain a contract covering your wages
and working conditions through a uni on chosen by a majority of the
enpl oyees and certified by the Board;

5. To act together with other workers to hel p or protect one
anot her; and

6. To decide not to do any of these things.

VEE WLL, on request, neet and bargain in good faith with the UFWabout a
contract because it is the representative chosen by our enpl oyees.

VEE WLL NOT seek to bypass or disparage the UFRWby advertisenents, noti ces,
leafl ets, or any other public relations techni ques.

VEE WLL rei nburse each of our agricultural enpl oyees, includi ng enpl oyees
who went on strike before February 21, 1979, in support of contract denands
by the UPWwho had not been permanently repl aced as of that date, but not

i ncl udi ng enpl oyees hired before February 21, 1979, as tenporary

repl acenents for strikers, or enpl oyees hired after February 21, 1979, as
repl acenents for strikers, for any economc | osses they suffered as a resul t
of our failure or refusal to bargain in good faith.

Dat ed: VESSEY & COMPANY, | NG

By:

(Represent ati ve) (Title)

If you have any questions about your rights as farmworkers or about this
Notice, you may contact any office of the Agricultural Labor Rel ations
Board. (nhe office is located at 319 Witernan Avenue, H Centro, Galifornia;
t he tel ephone nunber is 714/353-2130. Another office is located at 112
Boronda Road, Salinas, California; the tel ephone nunber is 408/ 443- 3160.

This is an official Notice of the Agricultural Labor Rel ations Board, an
agency of the Sate of California.

DO NOI' ReEMOVE CR MUTI LATE
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ROER

By authority of Labor Gode section 1160.3, the Agricul tural Labor
Rel ati ons Board hereby orders that Respondent Lhited FarmVWrkers of Anerica,
AFL-AQ its officers, agents, successors, and assigns shall;
1. Gease and desist from
(a) Failing or refusing to furnish rel evant and
necessary infornmation to CGalifornia Goastal Farns, (ol ace Brothers, J. J.
Qosetti Gonpany, Inc., Lu-Bte Farns, Inc., Carl Joseph Maggio, Inc., Joe
Maggio, Inc., Martori Brothers Dstributors, Q P. Mirphy & Sons, Mrrio
Sai khon, Inc., and Vessey & Gonpany, Inc., or any of them for purposes of
bar gai ni ng.
(b) Engage in any like or related conduct in derogation
of its statutorty duty.
2. Take the followng affirnmative acti ons whi ch are deened necessary
to effectuate the policies of the Act:
(a) Provide to the above-naned enpl oyers the i nfornation
requested by themregarding the Robert F. Kennedy Farnworkers Medi cal Fund
and the Martin Luther K ng Farnworkers Fund, which is relevant and
necessary to the bargai ning process.
(b) Sgnthe attached Notice, and upon its translation by a
Board agent into appropriate | anguages, reproduce sufficient copies in each
| anguage for the purposes set forth bel ow
(b) Post copies of the attached Notice for 60 consecutive days
at conspi cuous places at UFWheadquarters, hiring halls, neeting halls, and any
other locations where notices to its nenbers are custonarily posted, in the

vicinity of operations of
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Respondent Enpl oyers; the periods and pl aces of posting to be determned by the
Board' s Regional Drector. Respondent UFWshal| exerci se due care to repl ace
any Notice which is altered, defaced, covered, or renoved.

(d) Wth the consent of each Respondent Enpl oyer, provide
sufficient copies of the attached Notice in the appropriate | anguages to
such Respondent Enpl oyer to post and/or to distribute wth the Enpl oyer's
attached Notice in this case to all agricultural enpl oyees currently
enpl oyed or hired during the 12-nonth period follow ng the date of the
I ssuance of this Oder.

(e) Wth the consent of each Enpl oyer, arrange for a Uhion
representati ve or a Board agent to read the attached Notice in the
appropriate | anguages to the Respondent Enpl oyer's assenbl ed
agricultural enpl oyees i medi ately foll ow ng the readi ng and questi on- and-
answer period of any reading of the Notice attached to the Respondent
Enpl oyer's Oder inthis case. Follow ng the reading of the Lhion's Noti ce,
the Board agent shall be given the opportunity, outside the presence of
supervi sors, nanagenent, and nonenpl oyee URWofficials or agents, to answer any
guesti ons enpl oyees may have concerning the Notice and their rights under the
Act. The Regional Drector shall equitably apportion the cost between the
Enpl oyer and the Lhion to conpensate the enpl oyees for tine lost at the
readi ngs and questi on-and-answer peri ods.

(f) Wth the consent of each Enpl oyer, provide
sufficient copies of the Notice in appropriate | anguages to said
Enpl oyer for mailing wth the Notice attached to the Enpl oyer's

Qder in this case; one-half of the postage and other nailing costs
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shal | be paid by the Uhion.

(g) Notify the Regional Drector inwiting, wthin 30 days after
the date of the issuance of this Oder, of the steps taken to conply with it
and, upon request, notify the Regional Drector in witing periodically
thereafter of further steps taken to conply.

Dated: Decenber 14, 1981

HERBERT A PERRY, Acting Chai rnman

ALFRED H SONG Board Menber

JEROME R WALD E Board Menber
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NOT CE TO MEMBERS AND AR ALLTURAL
BEMPLOYEES (F CALI FORN A COASTAL FARVG

After investigating charges that were fil ed agai nst us, the General
QGounsel of the Agricultural Labor Rel ations Board i ssued a conpl ai nt t hat
alleged that we had violated the Agricultural Labor Relations Act. After a
heari ng at whi ch each side had an opportunity to present evidence, the Board
found that we did violate the Act by failing or refusing to provide infornation
request ed by your Enpl oyer which was rel evant to our contract negotiations.
The Board has ordered us to post and distribute this Notice.

‘The Agricultural Labor Relations Act is a lawthat requires unions
representing agricul tural enpl oyees to bargain
collectively in good faith wth their enpl oyers.

Because this is true, we promse that:

~ VE WLL NOT refuse to provide information to Galifornia astal Farns
which is rel evant and necessary for the bargai ni ng process.

VEE WLL furnish to Galifornia Goastal Farns, upon request, infornation
concerning the Robert F. Kennedy FarmVWrkers Medical P an and the Martin
Luther King FarmWrkers Trust Fund which is relevant and necessary to the
bar gai ni ng process.

Dat ed: WN TED FARM WIRKERS GF AMBR CA, AFL-A O

(Representati ve) (Title)

If you have any questions about your rights as farmworkers or this
Notice, you nay contact any office of the Agricultural Labor Rel ations Board.
e office is located at 319 Véterman Avenue, B GCentro, Galifornia, the
t el ephone nunber is 714/ 353-2130; another office is located at 112 Boronda
Road, Salinas, Galifornia, the tel ephone nunber is 408/ 443- 3160.

This is an official Notice of the Agricultural Labor Rel ations Board, an agency
of the Sate of Galifornia.

DO NOI RFEMOVE R MUTT LATE
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NOT CE TO MEMBERS AND ACR ALLTURAL
BMPLOYEES F GOLACE BROTHERS

After investigating charges that were fil ed agai nst us, the General
Gounsel of the Agricultural Labor Relations Board issued a conpl ai nt that
alleged that we had violated the Agricultural Labor Relations Act. After a
heari ng at whi ch each side had an opportunity to present evidence, the Board
found that we did violate the Act by failing or refusing to provide informnation
reguest ed by your Enpl oyer which was rel evant to our contract negotiations. The
Board has ordered us to post and distribute this Noti ce.

‘The Agricultural Labor Relations Act is a lawthat requires uni ons
representing agricultural enployees to bargain collectively in good faith wth
thei r enpl oyers.

Because this is true, we promse that:

VEE WLL NOT refuse to provide inforrmati on to (ol ace Brot hers which
is relevant and necessary for the bargai ni ng process.

VE WLL furnish to Gl ace Brothers, upon request, infornation
concerning the Robert F. Kennedy FarmVWrkers Medical Plan and the Martin
Lut her King FarmWrkers Trust Fund which is rel evant and necessary to the
bar gai ni ng process.

Dat ed: WN TED FARMWIRERS OF AR CA, AFL-A O

(Represent ati ve) (Title)

If you have any questions about your rights as farmworkers or this
Notice, you nay contact any office of the Agricultural Labor Rel ations Board.
e office is located at 319 Vterman Avenue, H GCentro, Galifornia, the
t el ephone nunber is 714/ 353-2130; another office is |ocated at 112 Boronda
Road, Salinas, Galifornia, the tel ephone nunber is 408/ 443-3160.

This is an official Notice of the Agricultural Labor Relations - Board, an
agency of the Sate of Galifornia.

DO NOI RFEMOVE R MUTT LATE
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NOT CE TO MEMBERS AND AR ALLTURAL
BEMPLOYEES CF J. J. CRCEETTI GOMPANY, INC

After investigating charges that were filed agai nst us, the General
Gounsel of the Agricultural Labor Rel ations Board issued a conpl ai nt that
alleged that we had violated the Agricultural Labor Relations Act. After a
heari ng at whi ch each side had an opportunity to present evidence, the Board
found that we did violate the Act by failing or refusing to provide information
request ed by your Enpl oyer which was rel evant to our contract negotiations. The
Board has ordered us to post and distribute this Notice.

‘The Agricultural Labor Relations Act is a lawthat requires unions
representing agricultural enpl oyees to bargain col lectively in good faith wth
thei r enpl oyers.

Because this is true, we promse that:

- VE WLL NOT refuse to provide information to J. J. Grosetti Conpany,
Inc., which is relevant and necessary for the bargai ni ng process.

VE WLL furnish to J. J. Qosetti Gonpany, Inc., upon request,
i nformation concerning the Robert F. Kennedy FarmVWrkers Medical P an and the
Martin Luther King FarmVWrkers Trust Fund which is rel evant and necessary to
t he bar gai ni ng process.

Dat ed: WN TED FARM WIRKERS GF AMBR CAl AHL-A O

(Represent ati ve) (Title)

If you have any questions about your rights as farmworkers or this
Notice, you nay contact any office of the Agricultural Labor Rel ations Board.
e office is located at 319 Véternman Avenue, H GCentro, Galifornia, the
t el ephone nunber is 714/ 353-2130; another office is |ocated at 112 Boronda
Road, Salinas, Galifornia, the tel ephone nunber is 408/ 443-3160.

This is an official Notice of the Agricultural Labor Relations Board, an agency
of the Sate of Galifornia.

DO NOT ReMOVE CR MUTI LATE
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NOT CE TO MEMBERS AND AR ALLTURAL
BEMPLOYEES CF LU-ETTE FARMVE, I NC

After investigating charges that were filed agai nst us, the General
Gounsel of the Agricultural Labor Rel ations Board issued a conpl ai nt that
alleged that we had violated the Agricultural Labor Relations Act. After a
heari ng at whi ch each side had an opportunity to present evidence, the Board
found that we did violate the Act by failing or refusing to provide information
request ed by your Enpl oyer which was rel evant to our contract negoti ati ons.
The Board has ordered us to post and distribute this Notice.

‘The Agricultural Labor Relations Act is a lawthat requires unions
representing agricul tural enpl oyees to bargain collectively in good faith wth
thei r enpl oyers.

Because this is true, we promse that:

VEE WLL NOT refuse to provide information to Lu-Bte Farns, Inc.
which is relevant and necessary for the bargai ni ng process.

VEE WLL furnish to Lu-Bte Farns, Inc., upon request, infornation
concerning the Robert F. Kennedy FarmVWrkers Medical Plan and the Martin
Luther King FarmVWrkers Trust Fund which is rel evant and necessary to the
bar gai ni ng process.

Dat ed: WN TED FARM WIRKERS F AMBR CAl AHL-A O

(Represent ati ve) (Title)

If you have any questions about your rights as farmworkers or this
Notice, you may contact any office of the Agricultural Labor Rel ati ons Board,
e office is located at 319 Vterman Avenue, H GCentro, Galifornia, the
t el ephone nunber is 714/ 353-2130; another office is located at 112 Boronda
Road, Salinas, Galifornia, the tel ephone nunber is 408/ 443- 3160.

This is an official Notice of the Agricultural Labor Relations Board, an agency
of the Sate of Galifornia.

DO NOI FEMOVE R MUTT LATE
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NOT CE TO MEMBERS AND AR ALLTURAL
BMPLOYEES F CARL JGBEPH MMG3 Q INC

After investigating charges that were fil ed agai nst us, the General
Gounsel of the Agricultural Labor Relations Board issued a conpl ai nt that
alleged that we had violated the Agricultural Labor Relations Act. After a
heari ng at whi ch each side had an opportunity to present evidence, the Board
found that we did violate the Act by failing or refusing to provide infornation
reguest ed by your Enpl oyer which was rel evant to our contract negotiations. The
Board has ordered us to post and distribute this Noti ce.

‘The Agricultural Labor Relations Act is a lawthat requires unions
representing agricul tural enpl oyees to bargain collectively in good faith wth
thei r enpl oyers.

Because this is true, we promse that:

~ VEWLL NOT refuse to provide information to Garl Joseph Maggi o, Inc.
which is rel evant and necessary for the bargai ni ng process.

VEE WLL furnish to Garl Joseph Maggi o, Inc., upon request, infornation
concerning the Robert F. Kennedy FarmVWrkers Medical P an and the Martin
Luther King FarmWrkers Trust Fund which is rel evant and necessary to the
bar gai ni ng process.

Dat ed: WN TED FARMWIRERS OF AR CA, AFL-A O

(Represent ati ve) (Title)

If you have any questions about your rights as farmworkers or this
Notice, you nay contact any office of the Agricultural Labor Rel ations Board.
e office is located at 319 Waternan Avenue, H GCentro, Galifornia, the
t el ephone nunber is 714/ 353-2130; another office is located at 112 Boronda
Road, Salinas, CGalifornia, the tel ephone nunber is 408/ 443- 3160.

This is an official Notice of the Agricultural Labor Relations Board, an agency
of the Sate of CGalifornia.

DO NOI' REMOVE CR MUTI LATE,
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NOT CE TO MEMBERS AND ACR ALLTURAL
EMPLOYEES CP JCGE MMGI Q INC

After investigating charges that were fil ed agai nst us, the General
Gounsel  of the ricultural Labor Relations Board issued a conplaint that
al | eged t hat ad violated the Agricultural Labor Relations Act. After a
hear| ng at V\hl ch each side had an opportunity to present evidence, the Board
found that we did violate the Act by failing or refusing to provi de i nf or mat i on
request ed by your Enpl oyer which was rel evant to our contract negoti ati ons.
The Board has ordered us to post and distribute this Notice.

‘The Agricultural Labor Relations Act is a lawthat requires unions
representing agricultural enpl oyees to bargain collectively in good faith wth
thei r enpl oyers.

Because this is true, we promse that:

~ VEWLL NOT refuse to provide infornmation to Joe Maggio, Inc.,
which is relevant and necessary for the bargai ni ng process.

VEE WLL furnish to Joe Maggi o, Inc., upon request, infornation
concerning the Robert F. Kennedy FarmVWrkers Medical P an and the Martin
Luther King FarmWrkers Trust Fund which is relevant and necessary to the
bar gai ni ng process.

Dat ed: UN TED FARMWIRERS OF AR CA, AFL-A O

(Represent ative) (Title)

If you have any questions about your rights as farmworkers or this
Notice, you nay contact any office of the Agricultural Labor Rel ations Board.
e office is located at 319 Waternan Avenue, H GCentro, Galifornia, the
t el ephone nunber is 714/ 353-2130; another office is | ocated at 112 Boronda
Road, Salinas, Galifornia, the tel ephone nunber is 408/ 443-3160.

This is an official Notice of the Agricultural Labor Relations Board, an agency
of the Sate of Galifornia.

DO NOI FEMOVE R MUTT LATE

7 ALRB No. 43 95.



NOT CE TO MEMBERS AND ACR ALLTURAL
BVMPLOYEES GF MARTGR  BROTHERS O STR BUTCRS

After investigating charges that were fil ed agai nst us, the General
Gounsel of the Aﬂl’l cultural Labor Relations Board issued a conplaint that
alleged that we had violated the Agricultural Labor Relations Act. After a
hear| ng at which each side had an opportunity to present evidence, the Board
found that we did violate the Act by failing or refusing to provi de i nf or nati on
request ed by your Enpl oyer which was rel evant to our contract negoti ati ons.
The Board has ordered us to post and distribute this Notice.

‘The Agricultural Labor Relations Act is a lawthat requires unions
representing agricultural enpl oyees to bargain col lectively in good faith wth
thei r enpl oyers.

Because this is true, we promse that:

VE WLL NOI refuse to provide infornmation to Martori Brothers
Ostributors which is rel evant and necessary for the bargai ni ng process.

VE WLL furnish to Martori Brothers D stributors, upon request,
i nformation concerning the Robert F. Kennedy FarmVWrkers Medical Pl an and the
Martin Luther King FarmVWrkers Trust Fund which is rel evant and necessary to
t he bar gai ni ng process.

Dat ed: N TED FARMWRERS OF AR CA. AFL-A O

(Represent ati ve) (Title)

If you have any questions about your rights as farmworkers or this
Notice, you nay contact any office of the Agricultural Labor Rel ations Board.
e office is located at 319 Vterman Avenue, H GCentro, Galifornia, the
t el ephone nunber is 714/ 353-2130; another office is located at 112 Boronda
Road, Salinas, Galifornia, the tel ephone nunber is 408/ 443-3160.

This is an official Notice of the Agricultural Labor Relations Board, an agency
of the Sate of Galifornia.

DO NOI FEMOVE R MUTT LATE

7 ALRB No. 43 96.



NOT CE TO MEMBERS AND AR ALLTURAL
BEVPLOYEES GF Q P. MRPHY & SONS

After investigating charges that were filed agai nst us, the General
Gounsel of the Agricultural Labor Relations Board issued a conpl ai nt that
alleged that we had violated the Agricultural Labor Relations Act. After a
hearing at whi ch each side had an opportunity to present evidence, the Board
found that we did violate the Act by failing or refusing to provide infornation
request ed by your Enpl oyer which was rel evant to our contract negoti ati ons.
The Board has ordered us to post and distribute this Noti ce.

The Agricultural Labor Relations Act is a lawthat requires uni ons

representing agricul tural enpl oyees to bargain collectively in good faith wth
thei r enpl oyers.

Because this is true, we promse that:

VE WLL NOT refuse to provide information to Q P. Mirphy & Sons
which is relevant and necessary for the bargai ning process.

VE WLL furnish to Q P. Mirphy & Sons, upon request, infornation
concerning the Robert P. Kennedy FarmVrkers Medical Pl an and the Martin
Luther King FarmWrkers Trust Fund which is rel evant and necessary to the
bar gai ni ng process.

Dat ed: N TED FARMWIRERS GF AR CA. AFL-A O

(Representati ve) (Title)

If you have any questions about your rights as farmworkers or this
Notice, you nay contact any office of the Agricultural Labor Rel ations Board.
e office is located at 319 Véterman Avenue, B GCentro, Galifornia, the
t el ephone nunber is 714/ 353-2130; another office is |ocated at 112 Boronda
Road, Salinas, Galifornia, the tel ephone nunber is 408/ 443-3160.

This is an official Notice of the Agricultural Labor Relations " Board, an
agency of the Sate of Galifornia.

DO NOI' ReEMOVE CR MUTI LATE
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NOT CE TO MEMBERS AND AR ALLTURAL
BEMPLOYEES GF MAR O SALKHON 1 NC

After investigating charges that were fil ed agai nst us, the General
Gounsel of the Agricultural Labor Relations Board issued a conpl ai nt that
alleged that we had violated the Agricultural Labor Relations Act. After a
heari ng at whi ch each side had an opportunity to present evidence, the Board
found that we did violate the Act by failing or refusing to provide infornation
request ed by your Enpl oyer which was rel evant to our contract negoti ati ons.
The Board has ordered us to post and distribute this Notice.

‘The Agricultural Labor Relations Act is a lawthat requires unions
representing agricultural enpl oyees to bargain collectively in good faith wth
thei r enpl oyers.

Because this is true, we promse that:

VE WLL NOT refuse to provide information to Mari o Sai khon, Inc.
which is rel evant and necessary for the bargai ni ng process.

VE WLL furnish to Mari o Sai khon, Inc., upon request, infornation
concerning the Robert F. Kennedy FarmVWrkers Medical P an and the Martin
Luther King FarmWrkers Trust Fund which is rel evant and necessary to the
bar gai ni ng process.

Dat ed: WN TED FARM WIRKERS GF AR CA) AHL-A O

(Represent ati ve) (Title)

_ If you have any questions about your rights as farmworkers or this
Notice, you may contact any office of the Agricultural Labor Rel ati ons Board.
e office is located at 319 Vterman Avenue, H GCentro, Galifornia, the
t el ephone nunber is 714/ 353-2130; another office is |ocated at 112 Boronda
Road, Salinas, Galifornia, the tel ephone nunber is 408/ 443- 3160.

This is an official Notice of the Agricultural Labor Relations Board, an agency
of the Sate of Galifornia.

DO NOI' REMOVE CR MUTI LATE
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NOT CE TO MEMBERS AND ACR ALLTURAL
EMPLOYEES CF VESSEY & GOMPANY, | NC

After investigating charges that were fil ed agai nst us, the General
Gounsel  of the ricultural Labor Relations Board issued a conplaint that
al | eged t hat ad violated the Agricultural Labor Relations Act. After a
hear| ng at V\hl ch each side had an opportunity to present evidence, the Board
found that we did violate the Act by failing or refusing to provi de i nf or mat i on
request ed by your Enpl oyer which was rel evant to our contract negotiations. The
Board has ordered us to post and distribute this Notice.

‘The Agricultural Labor Relations Act is a lawthat requires unions
representing agricultural enpl oyees to bargain collectively in good faith wth
thei r enpl oyers.

Because this is true, we promse that:

~ VEWLL NOT refuse to provide information to Vessey & Gonpany, |nc.
which is relevant and necessary for the bargai ning process.

VE WLL furnish to Vessey & Gonpany, Inc., upon request, infornation
concerning the Robert F. Kennedy FarmVWrkers Medical Pl an and the Martin
Lut her King FarmWrkers Trust Fund which is rel evant and necessary to the
bar gai ni ng process.

Dat ed: WN TED FARMWIRERS OF AR CA, AFL-A O

(Represent ati ve) (Title)

_ If you have any questions about your rights as farmworkers or this
Notice, you may contact any office of the Agricultural Labor Rel ati ons Board.
e office is located at 319 Vterman Avenue, H GCentro, Galifornia, the
t el ephone nunber is 714/ 353-2130; another office is |ocated at 112 Boronda
Road, Salinas, Galifornia, the tel ephone nunber is 408/ 443- 3160.

This is an official Notice of the Agricultural Labor Relations Board, an agency
of the Sate of Galifornia.

DO NOI' REMOVE CR MUTI LATE
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MEMBER MECARTHY, di ssenti ng:

| cannot agree wth the ngjority's conclusion that the Respondents
were engaged in bad-faith bargaining on and after February 21, 1979. | believe
that, inarriving at their conclusion, the mgority has failed to fully
consider all of the relevant facts, has msconstrued some of the key facts on
which they rely and has msapplied the | aw concerning the obligation to bargain
in good faith. Furthernore, irrespective of the validity of their conclusion
as to bad-faith bargaining, the maority inproperly grants the nmake-whol e
renedy to the striking workers while, at the sane tine, inproperly denying it
to the repl acenent enpl oyees.

The cornerstone of the ngjority's case for bad-faith bargai ni ng seens
to be their finding that Respondent's bargai ni ng position was not based on an
honestl y-hel d belief. The majority, contends that, during negotiations.
Respondent s characterized the President's 7% \Wge and Price Quidelines as a

legally binding restriction on any wage i ncrease or economc benefits it could
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grant, and further that such position was belied by testinony from
certain of Respondents' officers to the effect that they did not
actual ly believe the guidelines to be a legal restriction on the anount of
their wage offer. In so arguing, the najority has conpletely distorted the
evi dence. Respondents’ position, as denonstrated in the record, was not
that the guidelines precluded a higher wage offer, but rather that the
gui del i nes were sinply applicable to agriculture,? that the governnent had
sone sanctions at its disposal to hel p procure adherence to the guidel i nes
and that the guidelines were a reasonabl e basis for negotiati ng wages. |t
was a wel | -known fact, and acknow edged by the Lhion' s negotiators, that
the guidelines were no nore than a presidential request, not binding in | aw
upon anyone.

Thus, contrary to the majority's assertion, the clains nade
by Respondents at the bargaining table were in fact honest clains
and such clains did not nake it "inpossible for the Lhion to seek possibl e
areas of economc conpromse.” As explained infra, the deadl ock over
economc i ssues arose not from Respondent's statenents concerning the wage
and price guidelines, but rather fromthe Uhion's denmands for astronom cal
i ncreases in wages and benefits. The deadl ock over econom c issues was
therefore not spurious and did indeed provide a basis for a bona fide
inpasse. The ngjority al so mscharacterizes the facts whi ch surround the
statenent of inpasse. A reviewof the verbatimtranscript of the
negotiations on February 21, 1979, clearly shows that the conpl ete contract

presented to the

YThis is borne out by evidence which the majority itself cites. See
footnote 5 on page 18 of the majority deci sion.
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Lhion on that date was not a "take-it-or-leave-it" offer. By February 21, just
3 months after the negotiations had begun, the parties had net a total of 24
tines and had consi dered, and nade conpromises on, a substantial nunber of non-
economc natters. However, the parties were far apart on wages and ot her
economc natters. Wth a debilitating and violent strike in progress, the

Enpl oyers woul d naturally have wanted to propel the negotiations forward and
concl ude an agreenment wth reasonabl e economc terns. Presenting a conpl ete
contract proposal was thus an appropriate response on the part of the
Respondents. The najority ignores the fact that the offer was sinply a
proposal and that the Uhion regarded it as such. The contract was al ways
referred to as a proposal -, and never as a "final offer." To denonstrate that
the Enpl oyers were of one mnd and were serious about their proposal,
representatives of several najor enpl oyers affixed their signatures

to the front of the proposed contract.?

ZThe najority nakes inproper use of newspaper advertisenents to
denonstrate the nature of the February 21 proposal (which incidently, was not
signed by the 27 affected conpanies, as the majority asserts). In NLRBv.

My or League Baseball P ayer Relations Conmttee, Inc. (1981) 516 F. Supp. 588,
the court held that public statenents nade away fromthe bargai ning tabl e by
t he Basebal | Cormmi ssi oner and various basebal | club owners, could not be
inputed to the Basebal | Oaners Association as a statenment of its bargai ni ng
position. The court stated,

In a nulti-enpl oyer bargaining unit as large and publicly visible as
the My or League Baseball dubs, it is inevitable that extraneous
statenents wll be nade by individuals affiliated in sone way wth the
group which are inconsistent wth the official position of the unit.
This only underscores the necessity ... for centralized bargai ni ng
responsibility and authority. Qearly, individual expression of

opi ni on cannot serve to bind the

(fn. 2 cont. on p. )
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At the followng neeting, on February 28, the Union, understandi ng

that further negotiations were not forecl osed, offered a counterproposal. It
contai ned only slight changes wth respect to economc issues -- the area where
the parties were furthest apart, and no new offer as to non-econom c i Ssues.
After review ng the counterproposal, the Enpl oyers concluded that it was
unacceptable as it then stood and asked the Uhion representatives if there was
anything further that they would |ike the Enpl oyers to consider or any ot her
proposal s they would like to submt. The Uhion replied that it had nade its
proposal and had no further proposals to make. It was thus nade evident to the
Enpl oyers that even naj or concessions on their part at that point mght not be
enough to keep the tal ks going. The Enpl oyers reacted by saying that they
stood on their proposal of the week before, and then stated the obvious --
that inpasse appeared to have been reached. This staterment nmet with no

di sagreenent fromthe Uhion representatives who were present. During his
testinony at the hearing, one of the principal Union negotiators admtted that

he regarded the situation as being at an i npasse as of February 28.

(fn. 2 cont. )

entire bargaining unit in the absence of authority to
speak for the group.

See Anderson Pharnacy (1970) 187 NLRB 301, 302 n. 10, where the" Nati onal
Board refused to hol d the enpl oyersl associ ati on accountabl e for the
statenents nade by one of the owners not on the negotiating conmttee.

As much as the ngjority would like to find an unfair |abor practice
because of the public statenents by a group supposedly sponsored by
sone of the Respondent Enpl oyers, the courts have shown no
inclination to base a violation of the Act on so-called "coll ective
bar gai ni ng through the press."
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The najority states that, "Before decl aring i npasse the Enpl oyers
clearly shoul d have pursued reasoned di scussi on about issues which had not been
di scussed, expl oring avenues for possible novenent ...." The evidence shows
that the Enpl oyers were prepared to di scuss issues where novenent mght still
be possible, but the union forecl osed that opportunity by stating that there
were no further itens that they wshed to have considered and that they had no
further proposals to nake. To contend that a legitinate i npasse did not then
exist and to fault the enpl oyers for their conduct is an inaccurate and one-
si ded assessnent of the situation. It is also contrary tolaw for, as the
Suprene Gourt has said of the NLRA in | anguage equal |y applicable to the ALRA

Thus it is now apparent fromthe statute itself that the
act does not encourage a party to engage in fruitless
nar at hon di scussions at the expense of frank statenent and
support of its positions. Labor Board v. American Nat'|
Ins. G. (1951) 343 US 395.

Even if the Lhion were to have replied to the Eml oyers’ non-econom c
offer in the contract proposal of February 21, the bargaining positions of both
parties had produced a bona fide inpasse on econom c issues whi ch woul d not
have been broken by di scussions of secondary non-econom c issues, and there was

"no realistic possibility that continuation of discussion at that tine, would

have been fruitful." See Anrerican Fed. of Television & Radio Artists v. NLRB

395 F.2d 622. Qven the pivotal inportance of -economc issues to both
parties, it is apparent that once inpasse had been reached on those issues, any
further di scussion on non-economc itens woul d have been to no avail in

resol ving the
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naj or disagreenent. See NLRB v. Yana Wodcraft, Inc. (1978) 580 F.2d 972.

the court observed in Averican Fed. of Television & Radio Artists, supra,

It cannot be doubted that a deadl ock on one critical issue
can create as inpassable a situation as an inability to
agree on several or all issues.
The majority further errs in conparing the Enpl oyer's conduct
to that which gave rise to the "Boul warisni epithet. See NLRB v.

General Hectric Go. (2d dr., 1919) 418 F. 2d 736 [ 72 LRRVI 2530], cert.

den. (1970) 397 US 965 [73 LRRM 2600] enforcing (1964) 150 NLRB 192
[57 LRRM1491]. Wilike the enpl oyer in that case/ Respondents here did
not
. SO conbine 'take-it-or-leave-it’ bargaini ng net hods
wth a wdely publicized stance of unbendi ng firmmess that

he is hinself unable to alter a position once taken. 418
F.2d at 762- 763.

Uhder the court's narrow holding, it was only that conbination of tactics
whi ch constituted bad-faith bargaining. Whder the majority's application

of the General Hectric case to the instant matter, "Boul wari sni woul d

consi st of hard bargai ning conbined wth an attenpt by the enpl oyer to
state its case to its enpl oyees during negotiations. Respondents were
engaged in no nore than that, and such conduct does not renotely approach

the totality of conduct which the court in the General Hectric case found

to 'be violative of the NNRA |f anything, Respondents' appeal to the
wor kers was designed to showthat they were taking a flexi bl e approach to
bar gai ni ng and were hopi ng the Uhion woul d do the sanme. Furt hernore,

unlike the situation in General Hectric, the Lhion initiated the

publicity canpaign in this case, and, in so doi ng, the Uhion
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viol ated an agreenent the parties had when they began negotiations. Fnally, it
nust be renenbered that the public statenments here in question derive
protection fromsection 1155 of the Act:

The expressing of any views, argunents, or opinions, or the

di ssemnation thereof, whether in witten, printed, graphic, or

visual form shall not constitute evidence of an unfair |abor

practice under the provisions of this part, if such expression

contains no threat of reprisal or force, or promse of benefit.
The najority can point to no statenent by the Respondents whi ch contai ns
any of the proscribed | anguage.

It is nost regrettable that the strike in this case resulted in the
shooting death of a striking worker, and the majority is correct in taking note
of this tragic incident. The surroundi ng at nosphere of viol ence and hostility
cannot be ignored. There is no doubt that the Inperial Valley was racked by
viol ence during the 1979 industry negotiations, yet, while professing to wei gh
the Lhion's conduct in its evaluation of the parties' bargaining
responsibilities, the mayjority gives virtually no weight to the serious and
continuing acts of violence which characterized the strike against the
Respondents. It is therefore inportant to take note of sone illustrative
incidents of the flagrant msconduct repeatedly engaged in by strikers,
pi cketers, and Lhion officials wth the full know edge and tacit approval of
t he Uhi on.

Thus, for exanple, at the inception of the strike, the first naj or
act of violence occurred when a group of Uhion picketers trespassed on the
property of Vessey & onpany, stormng onto the field, screamng obscenities
and throw ng rocks at a crew of Vessey enpl oyees. The crew nenbers, fearing

bodily harm ran to a bus for
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protection and were hastily transported anay fromthe scene. A few days |ater,
violence again erupted in a Vessey & Gonpany field. FIlsmshow at the hearing

vividly depict the extrene viol ence engaged in by Uhion picketers. A group of
about 40 Unhion picketers, present when buses were transporting Vessey enpl oyees
towrk inthe fields, grewinto a mass of 600 to 800 Lhion picketers by the
end of the day. A that tine, the police asked the picketers to di sperse so as
to allowthe six buses containing the workers to pass through. The picketers
refused to | eave, and the police declared the gathering to be an unl awf ul
assenbly. The fil mshows what happened as the buses began to | eave the area.
First, the Unhion picketers broke through police and security |lines and
intercepted the buses and farmequi pnrent. Wndows were then shattered by

pi eces of concrete thrown by the picketers. e bus was forced off of an

enbanknent by the attacking strikers. Wen police attenpted to subdue the
rioting Unhion picketers, they were in turn attacked. At least four or five
enpl oyees were injured by rocks and shattered gl ass.

FH ve days later, 400-500 Lhion picketers used the sane techni que
of throwng rocks and dirt clods at Maggi o, Inc. equi pnent and workers in
the fields. Fortunately, only property damage was inflicted in that
incident. The next act of violence occurred when approxi mately 500
pi cketers gathered on the edge of a grower's field bei ng harvested by crews
fromVessey, Saikhon, Lu-Ete Farns, and other respondent growers. Sheriff
Qen Fox identified a Uhion picket captain at this gathering. The
picketers ran into the field, traversing a ditch, and across the field
where the buses, trucks, and cars were parked. The Uhion picketers
inflicted a considerabl e
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amount of danmage to the vehicles, breaking w ndows and denting netal by using
rocks and other projectiles. The police had to use tear gas to repel the
rioting picketers. After being repelled by the police, the picketers
threatened to attack again, but the police cal med themdown by show ng them
that there were no Flipino crews in the fields as the Unhion had suspect ed.
After this February 10 incident, Sheriff Qen Fox spoke to Manuel Chavez,
cousin to Cesar Chavez and one of the UFWofficials assisting wth strike
coordination, and told himthat nobody concerned could afford a conti nuation of
the type of nass picketing which had occurred on a nunber of occasi ons and had
led to various forns of violence. n February 16, at a Gournet Harvesting &
Packi ng (o. enpl oyee pi ck-up poi nt, Unhion pickets surrounded the Enpl oyer’s
buses and began to throw rocks at the buses, breaking a | arge nunber of
w ndows. The enpl oyees attenpting to board the buses were threatened wth
bodily injury, and because of these threats, the enpl oyees | eft the area.

The last najor act of violence, prior to the inpasse reached in
negoti ations, occurred on February 21, 1979. Approxi nately 1500-2000 Uhion
pi cketers gathered at a Maggie field. The picketers began throw ng rocks and
other projectiles at Sheriff vehicles. Then groups of picketers trespassed on
the property and rushed toward a group of repl acenent workers huddl ed in the
center of the field. Police attenpted in vainto repel, wth tear gas, the
oncomng rush of picketers. The picketers overturned a |l ettuce |oader. The
terrified enployees in the field were quickly | oaded onto buses while 25 or 30
strikers were running across the field toward the buses. Anirrigation ditch

sl oned down the attacking
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strikers enough to all owthe buses to escape.

That the Union is responsible for the viol ence perpetrated
on the enpl oyees cannot be seriously questioned. Ann Smth, a Uhion
negotiator, nade it clear at the bargaining table that the Uhion was fully
staffed wth picket captains and strike coordinators in the fields who were

there to "keep our people on the track that we deci de we be on at any gi ven

tine." (Enphasis added.) Sheriff Gen Fox net wth Union officials on
nuner ous occasi ons to discuss the incidents of viol ence that were occurring
inthe fields. The Whion was well aware of the acts of violence that
regul arly occurred.

In such circunstances, the NLRB and the courts have
repeatedly found that the Uhion is responsible for the picket |ine
violence. In International Association of Mchinists (1970) 183

NLRB 1225, 1230 [75 LRRM 1094], the N-RB stat ed:

It is settled that where, as in this case, a picket line is the
scene of repeated acts of msconduct, to the know edge of the union
conducting the picketing, the union has the duty to take steps
reasonably cal cul ated to effectively curb the msconduct, and
failing this the union may be hel d responsible for resulting
restraint and coercion of enployees. (dtations omtted.)
Furthernore, even as to conduct occurring outside the presence of
acknow edged uni on agents and w t hout the know edge of the union
conducting the picketing, the union nay be hel d responsi bl e for
such conduct where it follows a pattern established by acknow edged
uni on agents.

It has been repeatedly held that where a | abor organi zation is aware
of continual, unlawf ul msconduct occurring during a strike and does nothing to

curb that msconduct, the | abor organi zation nust be hel d responsi bl e for that

msconduct. See Lhion National de Trabaj adores [92 LRRMat 3430];

International Uhion of Hectrical Wrkers (1961) 134 NLRB 1713 [49 LRRM 1407] ;

(ongr ess de Lhi ones
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Industrials (1967) 163 NLRB 448 [64 LRRM 1370]; Teansters Local 115 (1966) 157

NLRB 1637 [61 LRRM 1568]. It is not sufficient for the |abor organization
invol ved nerely to issue peaceful directives in regard to known msconduct, as
the Lhion allegedly did each norning of the strike, for the | abor organi zation
nust take steps "reasonably calculated to effectively stop such acts.™

Teansters Local 695 (1973) 204 NLRB 866 [ 83 LRRM 1650] .

The Board nust ook at the totality of the parties' bargaining
conduct in nmaking determnations as to good and bad faith. A party's acts and
conduct away fromthe bargai ning table which are sufficiently connected to the
party's negotiation tactics, as is the Uhion violence outlined above, nust al so

be taken into consideration. See ontinental Insurance Go. v. NLRB (1974) 945

F.2d 44, or even NNRBv. General Hectric . (2d Ar. 1969) 418 F. 2d 736.

Such conduct on the part of a Lhion has been held to relieve the

enpl oyer fromits duty to bargain in good faith. NRBv. Lhited Mneral &

Chemcal Corporation (1968) 391 F.2d 829; Laura Mbdes (b. (1963) 144 NLRB 1592

[54 LRRM1299], In Cascade Gorporation (1971) 192 NLRB 533 [ 77 LRRM 1823], the

Nati onal Board acknow edged t he above cases and consi dered the Union's pi cket
line msconduct. The Administrative Law Judge, whose deci sion the Board
adopted, cane to the fol | ow ng concl usi ons:

[TIhe problemis essentially one of weighing the gravity of

enpl oyee m sconduct agai nst the enpl oyer's unfair |abor practice
which, in the first place, provoked the enpl oyees to resort to
unprotected activities. [Footnote omtted,] VM ew ng the UAWS
m sconduct [the viol ence consi sted of shaking and bouncing a

si ngl e conpany truck occupi ed
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by one enpl oyee and an unsuccessful attenpt to overturn

anot her enpl oyee' s personal vehicle as he was waiting

to enter the plant], especially in view of the conpany's

refusal to bargain, | conclude that the few proven

Incidents', while reprehensible and not to be condoned,

were not so w despread or pervasive as to relieve it

frombargaining wth UAW See Wrld Carpets of New

York, Inc. 188 NLRB No. 10.
The scales tip quite differently in the case at hand. Here, the violent Uhion
conduct was far greater in nagnitude, scope, and pervasiveness than it was in
Cascade. Mreover, this case unlike Cascade, does not involve an enpl oyer's
outright refusal to bargain despite an el ection and certification of the Uhion.
Even i f Respondents' negotiating conduct could be construed as exhibiting bad
faith (which I amconvinced it cannot), it would by no neans be a bl at ant
violation, and, in any event, such conduct did not precipitate the unprotected
activities. Molence was perpetrated by striking workers and their uni on
| eaders | ong before Respondents' alleged bad-faith bargai ning purported y
converted the economc strike to an unfair labor practice strike. The fact
that Respondents did not flatly refuse to neet wth the Uhi on because of the
violence is no basis upon which to relieve the Lthion of culpability inthis
natter, as the ngority seens to inply it should. An enpl oyer who seeks to
keep open its channel s of communi cation wth the Union despite strike viol ence
shoul d not be penalized for so doi ng.

The i nappr opri at eness of overl ooki ng uni on vi ol ence when

determni ng bargai ning obligations is especially pronounced under

TEHEHTTTTETTTT ]
TEHEHTTTTETTTT ]
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the ALRA ¥ By finding Respondents to have bargained in bad faith and ordering
t he nake-whol e renedy, this Board is subjecting Respondents to a far greater
penalty than they woul d have incurred under the NLRA The National Board does
not provide for a nake-whol e renedy in bad-faith bargai ni ng cases and, at nost,
woul d requi re the enpl oyer to comence good-faith bargai ning wth the Union.
The nake-whol e award whi ch Respondents nmay be forced to pay in this case coul d
be staggering. Yet, under NLRB standards, Respondents' bargaini ng conduct, if
it is reproachable at all, pales in significance when conpared to the nassive
i nstances of union strike violence. Rather than inpose a draconi an renedy on
t he bel eaguered enpl oyers in this case, the majority shoul d have, at nost,
disaffirned the exi stence of an inpasse and ordered the parties to resune

bar gai ni ng.

The maj ority conpounds its error of disregarding Lhion viol ence by
awar di ng a nake-whol e renedy to striking workers, the very peopl e who
participated in the violent conduct, and wthhol ding that renedy fromthe
repl acenent workers, a group constituting one of the two principal targets of
the violence (the other being the Enwpl oyers and their property). The renedy
al so constitutes preferential treatnent for participation in union activity,
sonething which is clearly contrary to one of the key principles behind section
1152: that the rights of agricultural workers who refrain fromunion activity

are of equal weight with the rights of

_g"Cne gets the inpression fromthe najority's cursory treatnent of strike
violence that they find such conduct to be nore acceptable in Galifornia
agriculture than it is in the industries subject to the NLRA
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the workers who participate in lawmul union activity. Thus, if a violation were
found here, and if the make-whol e renedy were appropriate, the make-whol e anard
shoul d go to both the non-striking enpl oyees and the repl acenent workers.
However, it should not be awarded to the striking workers for any period(s)
when they were away fromtheir work. Neither economc strikers nor unfair

| abor practice strikers are ever awarded backpay in NLRB renedi al orders,? nor
have they ever previously recei ved backpay or nake-whole awards in prior ALRB
renedial orders. This is because both types of strikers have voluntarily
chosen not to work, and such renedial orders are intended to rei nburse strikers
who have | ost work, not by choice, but as a result of a discrimnatory
discharge or discrimnatory refusal to rehire. In the instant case, the
strikers should not be awarded any noni es based on the period(s) when they were

voluntarily absent fromthe job, and the non-strikers

“The NLRB does not award backpay to economic or ULP strikers, "on the
theory that it cannot be said there was a | oss of pay caused by the
enpl oyer's conduct until the strikers indicate a wllingness to return to
work." Kohler (o. and Local 833, UAWAFL-A Q International Uhion, Uhited
Autormobi le, Arcraft & Agricultural |nplenent Wrkers of Arerica. (August
26, 1960) 128 NLRB 1062, 1110. See also The Rvoli Mlls, Inc., 104 NLRB
169, 170; dinmate Gontrol Corp. (1980) 251 NLRB No. 102, 105 LRRM 1167;
Qystal Sorings Shirt Gorp. (1979) 245 NLRB No. 112 [102 LRRM 1404] ; Frank
E Nash dba Frank E Nash Fence Gonpany (1979) 242 NLRB No. 42 [101 LRRV
1152]. Phel ps-Dodge 313 U S 177 [8 LRRM 439, 448 fn. 7]; Nathanson 344
US 25 [31 LRRM 2036, 2037]; Trinity Valley, 410 F.2d 1161 [ 71 LRRM 2067] .

The cases cited in the majority opinion at page 30 and footnote 11 are

i napposite as the strikers here were not di scharged, discrimnated agai nst, or
illegally denied reinstatement. A though enpl oyees clearly have the right to
engage in an economc or WP strike, there is no NLRA precedent for requiring
their enpl oyer to subsidize either type of strike by paying all or any part of
the \ii\ages t he enpl oyees woul d have recei ved had they el ected not to go on
strike.
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and repl acenent workers {tenporary as wel| as permanent) shoul d be awarded
nakewhol e for whatever portion(s) of the nake-whol e period during which they
were actual |y enpl oyed. The rational e of backpay and nake-whol e anwards i s not,
as the majority appears to suggest, to place the enpl oyer in status quo ante,
but to rei nburse enpl oyees for what they woul d have earned during a certain
peri od absent the enpl oyer's unfair |abor practices. The back-pay period or
nake-whol e peri od does not include days or weeks or nont hs when the enpl oyee
woul d not have worked, or did not work because he el ected not to do so.¥ By
requi ri ng Respondents to award nakewhol e to strikers and to withhold it from
repl acenent workers, the majority is in effect ordering themto renedy their
past unfair |abor practices by coomtting additional violations of the Act,
i.e., by awarding or denyi ng nake-whol e solely on the basis of whether the
enpl oyee engaged in, or elected to refrain from union activities. Such
paynments woul d clearly tend to encourage union activity and to di scourage
refraining fromsuch activity and thus amount to a per se violation of section
1153(c) and (a) when and if Respondents conply wth the Board s order inthis
nat t er.

If the ngority were indeed serious about the need to

YThis fact is reflected in section 10530.1 of the NLRB's Case Handling
Manual .  That section, which concerns naking di scrimnatees whol e, reads in
pertinent part as follows:

Period covered: The period covered is that fromthe discrimnatory
| oss of enpl oynment to a bona fide offer of reinstatenent, but it
does not include any period (1) during which there was no
obligation to reinstate (see Reinstatenent 10528); (2) during which
the discrimnatee was not available for work or has ot herw se
incurred a wlful |oss of earnings (see 10612-10620).
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consider the "totality of circunstances"” when decidi ng cases of

all eged bad-faith bargaining (or at |east were consistent in their
application of that principle), they woul d see that the Uhion bears
an equal responsibility wth the enpl oyer in keepi ng negoti ati ons
afloat and that the Union's denands and conduct shape the course of
negotiations at |least as nuch as the actions or inaction of the
enployer. It is obvious that two of the critical factors in the
overal | bargaining situation were: (1) the Union' s continui ng denand
for an econom c package whi ch exceeded the then-current |evel of
wages and benefits by upward of 200 percent; and (2) a strike effort
whi ch began even before the Unhion had given the Enpl oyers a conpl ete
proposal and just one day after the Enpl oyers submtted their
econom ¢ proposal and whi ch was characterized by repeated and

| arge-scal e col l ective acts of violence. During the entire period
of the negotiations, the Lhion budged only a slight degree fromits
original economc denmands and sanctioned, if not instigated, na or
acts of violence on a nunber of occasions prior to Respondents'

conpl ete contract proposal. The violent conduct resulted in very

| arge property | osses and nunerous injuries. Qven the Lhion's
extrene bargai ning position and trucul ent and coercive
away-fromthe-tabl e conduct, it is unreasonabl e i ndeed to expect the
enpl oyers to naintai n a textbook-perfect bargaining posture. Even
so, the enpl oyers here exhibited a degree of flexibility that is not
always present in NLRB cases where no bad-faith bargaining i s found.

A good exanpl e is Rono Paper Products Corp. (1974) 208 NLRB 644,[ 85
LRRM 1165] a case wherein the National Board specifically affirned

all of the Admnistrative Law Judge' s findings and concl usi ons as to
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the all eged bad-faith bargaining. In concluding that the enpl oyer did not
engage in overal | bad-faith bargaining,® the ALJ had the follow ng reaction to
an argunent which the General (ounsel presented in its brief:

To begin wth, the General (ounsel contends that the Respondent's

attitude was a take-it-or-leave-it position. Wat the General

Gounsel overl ooks, however, is that the Uhion was equal | y adanant

inadhering to its proposals. It does not appear that either side

showed the slightest tendency to conpromse its position in any

way. Nor does it appear that the Lhion was diligent inits efforts

to set up negotiating conferences in an attenpt to resolve its

differences wth Respondent. In sum there was no give and take on

either side. Id.”
Bven if the offer of the Respondents in the instant case coul d be characterized
as a take-it-or-leave-it proposition, it is evident that the NLRB woul d have
regarded the Lhion's adanant stance concerning the nearly 200-percent econom c
denmand as a countervailing factor -- one which would nore than offset any
questi onabl e aspects of the positions taken by the Respondents during

negoti ati ons.

It isinportant to note that in Rono Paper Products the finding

of no overall bad-faith bargai ning was unaffected by a

TEHEHTTETETTTT ]

9t isinteresting to note that this conclusion was not affected by the
enpl oyer's reliance on the wage increase |imtations (5.5% promul gated by the
Federal Pay Board. The enpl oyer' based his wage offer on the pay board
regul ation wthout know ng whether he was actually required to conply wth the
regul ation. 208 NLRB at 647-648.

A though the applicability of Fono Paper Products to the case is not
dependent upon lack of union diligence, it may be worth noting that the uni on
here cancel | ed a nunber of negotiation sessions and sent only one
representative lacking full authority to several others.
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finding that Respondent's president violated section 8(a)(5) and (1)
of the NLRA when he gave coercive speeches to the enpl oyees whil e
the parties were still engaged in contract negotiations. In the
case at hand, the communications that Respondents directed at its
enpl oyees during negotiations were not coercive and did not occur in
the context of other alleged unfair labor practices.? Thus, it is doubly
clear that the najority has erred in consideri ng Respondents'
comuni cations to the enpl oyees during negotiations as evi dence of bad-
fai th bargai ni ng.
Yet another hol ding of the NLRB i n Rono Paper Products has great

significance for both the case at hand and subsequent cases whi ch nay turn on
the mgority's finding that the economc strike here was converted to unfair

| abor practice strike on February 21, 1979, by Respondent's "illegal conduct"
as of that date. In Rono, the NLRB agreed wth the ALJ that the strike began
as an economc strike and was not converted to an unfair |abor practice strike
by the enpl oyer's unlawful refusal to bargain alittle |l ess than two nont hs
later. That refusal to bargain was, according to the National Board,

i nproperly based on a decertification petition. Again, as wth the natter of
coer ci ve speeches, this violation did not affect the overal |l finding of no bad-
faith bargaining. The ALJ's reasons for finding that a conversion did not take
pl ace are as fol | ows:

A though I have found that Respondent's conduct at

the neeting of Novenber 1 was violative of the Act,
| cannot find that it converted the strike which started

YSee Wntagh Auto Sales, Inc. 177 NLRB 150-154; S okel ey-Van Canp, Inc., 186
NLRB 440, 450.
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as an economc one into an unfair |abor practice strike. As the Board
stated in Anchor Rone MIls, Inc. 86 NLRB 1120 at 1122:

‘... an enployer's unfair |abor practices during an economc
strike do not automatically convert it into an unfair |abor
practice strike. Such conversion wll be found only when
there is proof of a casual [sic] relationship between the
unfair | abor practices and the prol ongati on of the strike.
[Ating cases.] Proof of such causal relationship is absent
here. To the contrary, the issue which caused the strike -- a
difference in the anount of pay -- renains the issue which
still keeps the parties apart."’

208 NLRB at 653- 654.

| submt that the sane can be said of the instant case -- that there is no
causal rel ationshi p between Respondent’'s al |l eged unfair |abor practices and the
purported prol ongation of the strike. The issue which caused the strike was
the anount of pay, and that renai ned the overriding i ssue whi ch kept the
parties apart throughout the en tip. relevant tine period. | find it rather
preposterous to say that Respondents supposed | ack of good faith, rather than
substantive differences over wage and benefit issues, was the factor

responsi bl e for prolonging the strike. Even if Respondents' statenent of

I npasse coul d be considered an unlawful refusal to bargain, there is absol utely
no show ng that the strike woul d have been shortened except in the event of

enpl oyer acqui esence in, or a naj or concession toward, the ULhion' s astronon cal
wage denands. And the mgjority should not have to be remnded that the Board
nay not, either directly or indirectly, conpel concessions or otherwse sit in
judgnent of the substantive terns of collective bargai ning agreenents. Labor

Board v. Anerican Nat'l Ins. (. (1951) 343 U S 395, 404.
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In conclusion, it is clear to ne that there was no bad-faith
bar gai ni ng conduct on the part of the Respondents and that even if there was,
the Lhion's invol venent in strike violence would serve to nullify that
conduct. Mreover, even if the duty to bargain in good faith did not abate,
there was no conversion of the economc strike into an unfair |abor practice
strike, and consequently the strikers are not entitled to an automatic right
of return. FHnally, the ngority has inposed the nake-whol e renedy under
I nappropriate circunstances and in an i nequi tabl e fashion. Thus, through a
succession of glaring errors the ngjority has managed to transforma case
where both sides were engaged in lawful hard bargaining at 24 neeti ngs,
where neither side was willing to accept the other's contract proposal, and
where both agree that inpasse was reached, into one where the Enpl oyers
al one are deened guilty of bad-faith bargaining and are subjected to a
st aggeri ng nake-whol e renedy which inproperly discrimnates in favor of the
strikers and agai nst the repl acenent enpl oyees. The conpl ai nt agai nst the
Respondent enpl oyers shoul d have been dismssed inits entirety.

Dat ed: Decenber 14, 1981

JGN P. McCARTHY, Menber
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CASE SUMVARY

Admral Packing Gonpany, et al. {URW 7 ALRB No. 43
Case No. 79-CE38-EC et al.

Lhited Farm\Wrkers of Anerica, AFL-A O
(Admral Packing Conpany, et al.) Case No. 79-Q.-6- SAL

ALO DEAQ S ON

h the basis of charges filed by the UFWall eging that a group of 28 enpl oyers
failed or refused to bargain in good faith, in violation of section 1153(e) of
the Act, the ALOfound that, begi nning Decenber 8, 1978, the enpl oyers did
violate section 1153(e) by failing to provide in a tinely nanner infornation
rel evant to bargai ning which the Uhi on had requested, by refusing to submt a
proposal until the Uhion submtted its conpl ete proposal, by conducting a
public relations canpai gn ai ned at bypassing the UFWto communi cate directly
wth enpl oyees and to disparage the Lhion in their eyes, by claimng to be
bound by vol untary federal wage and price guidelines and acting as if they were
bound whil e not believing thensel ves to be so bound, and by decl ari ng,
prematurely, that the parties were at inpasse, while rmany i ssues had not yet
been di scussed and there renai ned consi derabl e roomfor novenent on ot her
issues. The ALOfound that the General Counsel did not produce sufficient
evidence to establish that two of the enpl oyers viol ated section 1153(e) by
unilaterally changing terns and conditions of enpl oynent wthout negotiating
wth the . UFWabout the changes.

In a Suppl emental Decision, the ALOfound that allegations in Case No. 79-C.-6-
SAL based on the sane negotiations, that the UFWviol ated section 1154{c) by
failing or refusing to bargain in good faith, had been established only to the
extent that by failing to provide the enpl oyers i nfornation about the UFWs
Robert F. Kennedy Medical Plan the Union coomtted a per se violation of
section 1154(c). Goncluding that this violation had not caused the breakdown
of negotiations, the ALOrecommended that the nake-whol e renedy be i nposed,
wthout set-off or mtigation of any sort from Decenber 8, 1978, on the

enpl oyers which had not had contracts wth the UFWduring 1978 and from January
1, 1979, for the enpl oyers which had had contracts wth the URWduring 1978.

BOARD DEO S ON

The Board found that the conduct of the UFWduring the first two nonths of
negotiations nade it inpossible to determne that the sl ow pace of negoti ations
during this period was due to a lack of good faith on the part of the

enpl oyers, but that by February 21, 1979, the enployers clearly nanifested bad
faith by conbining the offer of a signed contract, sone provisions of which had
not been di scussed, on a take-it-or-leave-it basis, wth a public-relations
canpai gn ai ned at bypassing and discrediting the Lhion, and that their |ack of
good faith was confirned by their premature decl aration of inpasse on February
28, 1979. The Board found that the UFWvi ol at ed
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section 1154(c) by failing to provide information, requested by the

enpl oyers, which was rel evant and necessary to bargai ni ng, about the Robert
F. Kennedy Medical Plan and the Martin Luther King FarmWrkers Fund. The
Board found that strike-rel ated viol ence whi ch occurred during the
negotiations did not provide a defense to the enpl oyers' failure to bargain
in good faith. The Board further found that the economc strikes which
began before February 21, 1979, were converted to unfair |abor practice
strikes on that date. The Board affirned the ALOs finding that the General
Gounsel failed to establish that two Respondent Enpl oyers viol ated section
1153(e) by unilaterally changing terns and conditions of enpl oynent.

REMEDY

The Board ordered that Respondent ' Enpl oyers nmake whol e their agricul tural

enpl oyees for economc | osses they suffered as a result of the Respondents'
failure or refusal to bargain in good faith. The Board established three
categories of enpl oyees for purposes of the nmake-whol e anard: (1) enpl oyees
who did not go on strike in support of the UFWs contract denands; (2)

enpl oyees who did go on strike i1 n support of those denands and were not
permanent |y repl aced; (3) and enpl oyees hired as tenporary repl acenents for
strikers. Eployees in the first category, including pernanent replacenents
hired before February 21, 1979, and enpl oyees in the second group, are to be
nade whol e i n the anount of the difference between the wages they earned (or
woul d have earned if they had not gone on strike) and what they woul d have
earned by working at rates which likely woul d have applied if the enpl oyers had
bargained to a contract. Epl oyees hired as tenporary repl acenents for
strikers were not included in the nmake-whol e award. Amounts by whi ch enpl oyees
were to be nmade whol e did not include anounts by whi ch enpl oyer contri butions
to the Robert F. Kennedy Medical Fund and the Martin Lut her King Farm VWrkers
Fund woul d have increased if the enpl oyers had bargai ned to a contract.

The Board ordered that each of the Respondent Enpl oyer's read, nail, and
post an official Notice to Agricultural Enpl oyees and that "the UFWpubl i sh
such a Notice and, upon the consent of any Respondent Enpl oyer, read said
Noti ce to enpl oyees on conpany property (apportioning the cost of the
conpany tine invol ved) and, wth the consent of any Respondent Enpl oyer
nake copies of said Notice available for the Respondent Enpl oyer to send to
its enpl oyees wth its own Notice, wth costs of nailing to be apportioned
equi tably between the Respondent Enpl oyer and the URW

LELTHETTELTT LT
THTTHETTEETTT T
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D SSENT

Menber McCarthy agrees wth the nagjority's conclusion that Respondent Enpl oyers
bargai ned in good faith wth the Uhion fromNovenber 27, 1978, to February 21,
1979, but dissents fromthe najority's conclusion that the Enpl oyers engaged in
bad-faith bargai ning on and after February 21, 1979. H would find that the
Enpl oyers' use of the Wge and Price Quidelines as a basis for negotiations
over economc issues was appropriate and no indication of bad faith since they
never contended that the Quidelines were legally binding. He would find al so
that the Enpl oyers' contract proposal of February 21 was not a take-it-or-

| eave-it offer and that a legitinate bilateral inpasse was reached on February
28 when the Lhion: (1) rejected the Enpl oyers' February 21 proposal; (2) pre-
sented a count er proposal whi ch the Enpl oyers rej ected because of the Lhion's
cont i nui ng excessi ve wage dermand; and (3) indicated that it was unwlling to
advance any new proposal s on economic or non-economc issues. | n Menber
MCarthy's view, the BEnpl oyers' conduct cannot be equated w th Boul wari sm
because they did not conbine take-it-or-leave-it bargai ning nethods wth a

publ i ¢ position of unbending firmess.

He would find further that the majority gave insufficient weight to w despread
strike violence attributable to the Lhion. Unhder his assessnent of NLRA
precedent, this violence was of sufficient gravity to relieve the Enwpl oyers of
their bargai ning obligation. Because of the nake-whol e renedy avail abl e under
the ALRA Menber MCarthy deens it particularly inportant to carefully wei gh
the relative conduct of the parties before inposing that extrene renedy i n bad-
faith-bargai ning cases. He considers the majority's inposition of make-whol e
i nappropriate in this case and al so i nequitabl e because it is anarded to
striking workers, but not to the repl acenent enpl oyees. Such an award he
regards as preferential treatnent for strikers and therefore contrary to the
equality-of-treatment principle nmandated by section 1152. Menber MCarthy
considers the najority' s nake-whole award to be contrary to NLRB and U S
Suprene Gourt precedents hol ding that neither economc strikers nor unfair-

| abor-practice strikers are entitled to either partial or full reinbursenent
for periods when they were on strike, since their |oss of earnings during such
periods resulted fromtheir voluntary absence from work.

He woul d al so concl ude that the economc strike was not at any poi nt converted
to an unfair labor practice strike, because the different over wages rat her
than the Respondent’s bargai ni ng conduct was the sol e reason why the strike
began and why it continued after February 21, and because there was no proof
that the economc strike was
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prol onged by the Enpl oyers' bargai ning tactics.

Menber McCarthy regards both parties as having been engaged in | awful hard
bargai ning, noting that a bona fide i npasse occurred after each party
rejected the other's contract proposal, and that both parties considered
that they were at inpasse as of February 28, 1979. Accordingly, he woul d
have di smssed the consol i dated conpl ai nt agai nst Respondent Enpl oyers in
its entirety.

* * *

This Case Summary is furnished for information only and is not an official
statenent of the case, or of the ALRB.

* % *
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STATEMENT GF THE CASE

This action arises fromthe inability of the Lhited
Farm VWrkers of America, AFL-Q O {U\Y, and a major portion of
the vegetabl e growing industry to negotiate a new contract in
the wnter of 1978-79. (n March 1, 1979, one day after
negotiations were discontinued, the UFWfiled Charge No. 79- (&
38-EC agai nst all 28 naned enpl oyer respondents, all growers
that had been negotiating collectively, claimng that they had
refused to bargain in good faith in violation of Sections
1153(a) and 1153(e) of the Agricultural Labor Relations Act.?
Duri ng the enusing nont hs, conpl ai nts based upon additi onal URW
charges issued in the remai ning cases, alleging that specified
i ndi vi dual enpl oyer respondents further violated the sane
sections, and in sone instances Section 1153 (c) as wel |, by
uni lateral |y changi ng the working conditions of their
enpl oyees. Answers denying all charges were filed, and the

cases were consolidated for hearing.?

Gal. Labor Code 881153(a), 1153 (e). Al statutory citations
are to the Labor Code unl ess ot herw se st at ed.

2

~ Another conplaint, No. 79-C-6-SAL, based upon charges
agai nst the UFWby all but two respondents here, was set for
hearing but not consolidated with these. (Gournet Harvesting &
Packi ng and Vst Coast Farns, although included in the headi ng of
sone of the filed docunents, did not joinin the charges.) The
conplaint alleges that the UPWrefused to bargain in good faith in
viol ation of ALRA 81154(c) by failing to provide infornation
request ed for bargai ning purposes. Wile much of the evidence
overlaps wth evidence heard in this case, the record in No.
79- (- 6- SAL renai ns open.



By Septenber 25, 1979, the first day of the hearing, the URWand
fifteen conpani es had resuned negoti ati ons and signed contracts. The UFW
w thdrew al | charges agai nst those enpl oyers, and wth the consent of all
parties they were dismssed, on the grounds that proceedi ng agai nst them
woul d hi nder, not further,

the Act's purpose of encouraging col | ective bargai ning. ¥
Evi dence was taken on the renai ni ng charges at a hearing

conducted in Watsonville, Salinas, and H Centro from Septenber 25 through
Novenber 9, 1979. Al parties were-represented

'w

See ALRA 81140.2. The fifteen growers were Arrow Lettuce, Associ ated
Produce D stributors, Gnzal es Packing, Geen Valley Produce Gooperati ve,
Harden Farns, Hubbard Conpany, Mann Packi ng, Meyer Tonat oes, Gshita,

Sal i nas Marketing Gooperative, Senini Arizona, Sun Harvest, Valley Harvest
Dstributors, Veg-Pak, and Wst Coast Farns. They were di smssed as
respondents in No. 79-CE38-EC and the foll ow ng conpl ai nts agai nst them
were dismssed intheir entirety: Nos. 79-C&35-SAL, 79-(E64-SAL, 79-C=
64-1-SAL, 79- (& 99-SAL (Associ ated Produce); Nos. 79-CE 167-SAL, 79- (&
185-SAL, 79-CE191-SAL, 79-CE 202- SAL, 79-CE203-SAL (G een Val | ey
Produce); No. 79-CE53-SAL (Harden Farns); No. 79- C& 45- EC (Hubbard
Gonpany) ; Nos. 79-CE34-SAL, 79-C&94-SAL, 79-CE116-SAL, 79-C&117- SAL,
79- CE188- SAL (Mann Packi ng); Nos. 79-CE129-SAL, 79-CE206- SAL (Gshita};
Nos. 79-CE36-SAL, 79-CE95-SAL, 79-CE 131-SAL, 79-CE132-SAL (Salinas
Marketing); Nos. 79-CE36-EC 79-CE46-SAL, 79-CE 168-SAL, 79- (B 183- SAL,
79-(E16-OX (Sun Harvest); No. 79-C&112-SAL (Valley Harvest); and No. 79-
(& 37- SAL (\Veg- Pak).

4

~There bei ng no opposition thereto, general counsel's post-
hearing Mtion to Qorrect Erors in Hearing Transcript is granted
in the fol l ow ng respects:

() RTIIIl, p.21, 1.24: the word "first" is corrected to
"“fifth";

(2) RTIIl, p.28, 1.24: the word "prefer” is corrected to
"prepare”; (continued)



and had an opportunity to present evidence and exanine w t nesses.
The record renai ned open to receive further docunentary evi dence and

stipulations.® Based upon the entire

4/ (conti nued)

(3) RT1V, p.6, 1.15. the date "Novenber 7th" is corrected to
"Novenber 27th";

(4 RIrX p.153, 1.19: the last word is corrected to
Shoot “;

(5 RT X1, p.95 1.12: the identification of M.
A cala as the speaker is corrected to M. Dal zel | ;

(6) Al references to "Jerry Gowen" are corrected to
"Jerry (ohen."

_ The notion is denied wth respect to RT X1, pp.235-236. Those pages are
included in the original vol une.

5/

Prior to the issuance of this decision the union entered into
col | ective bargai ning agreements wth two nore respondents, Admral
Packi ng and G owers Exchange. Having been advi sed that the UFWhas
wthdrawn its charges against themand that all parties concur in their
dismssal, | hereby order that they be di smssed as respondents in No.
79-C&-38-EC and that Conpl aint Nos. 79-CE248-SAL (Admral Packing) and
79-CE 144- SAL (G owers Exchange) be dismissed intheir entirety.

The fol l ow ng enpl oyers remai n as respondents in Case No. 79-C&
38-EC Galifornia Goastal Farns, (ol ace Brothers, J.J. Grosetti Conpany,
Gour net Harvesting & Packing, Lu-Bte Farns, Carl Joseph Maggi o, Joe
Maggi o, Martori Brothers Dstributors, QP. Mirphy & Sons, Mirio Sai khon
and Vessey & Gonpany. Two are additionally charged wth unilaterally
changi ng enpl oynent conditions: Gurnet Harvesting (No. 79- (& 43- EQ
and Carl Joseph Maggi o (Nos. 79-CE70-SAL, 79-CE92-SAL, 79-CE120-SAL).



record, including ny observations of the deneanor of the w tnesses, and after
consi deration of the post-hearing briefs filed
by the parties,® | nake the following finds of fact and concl usi ons of

| aw

THE BM DENCE

The facts in this case are relatively undi sputed, though the sane
cannot be said for the inferences they give rise to or their |egal
consequences. To the extent that no controversy is indicated in the
fol l ow ng discussion, the facts as stated are virtually uncontradicted in
the record, and corresponding findings are inplicit. (Qontentions in the
pl eadi ngs were in sone i nstances w thdrawn or altered during the hearing.)

Al of the conpanies originally naned as respondents are growers and/ or
harvesters of one or nore vegetabl es, including |lettuce, celery, broccoli,
carrots, cauliflower, tomatoes, and green onions.  wdely varying sizes,

sone operate sol ely

The brief on behal f of respondents Gol ace Brothers, et al., was untinely
filed with the hearing officer. It was ordered nailed on or before Decenber
12, 1979, and the proof of service states that it was nailed on that date, from
Newport Beach, Galifornia, but the envel ope in which it was recei ved shows a
post nark of Decenber 13, 1979, from Santa Ana, Galifornia. See envel ope and
Proof of Service nmarked as Hearing (Oficers' Exhibit 1. Wieits mailing at a
tine and place different than that stated in the Proof of Service cannot be
condoned, the brief was nonet hel ess consi dered, no apparent prejudice to the
other parties resulting fromits being one day | ate.



inthe Salinas Valley area, others inthe Inperial Valley (and, in sone
I nstances, Arizona), and others farmin both parts of Galifornia.

Toget her they constitute a substantial portion of the Galifornia
vegetabl e producers. Al are agricultural enployers wthin the neani ng
of S1140.4(c) of the ALRA doing business in the Sate of California.

The WFWis a | abor organi zation w thin the neani ng of
S1140.4(f) of the Act. From 1975 through 1978, as the result of
ALRB el ections, it was certified as the coll ective bargai ni ng
representative for the enpl oyees of each conpany and had entered
into contracts wth all but two (Martori Brothers and QP.

Mirphy & Sons) of the current respondents.

The agreenents were substantially identical to the agreenent
executed in 1976 between the UPWand Sun Harvest (then known as
Interharvest). That agreenent becane known as the "naster” contract;
there were "l ocal " suppl enents contai ning provisions peculiar to
i ndi vidual growers. The agreenents all had expiration dates of Decenber
1, 1978, or January 1, 1979.

Negotiations wth the goal of arriving at a new naster contract and
| ocal suppl enents fornal Iy opened on Novenber 27, 1978. Wth the consent of
the uni on, the conpani es, engaged in separate but sinultaneous negotiating, or
group bargai ning. The aimwas to speak wth one voi ce, reached by concensus,
but each enpl oyer retai ned i ndependent bargai ni ng and deci si on- naki ng power,

and the right to wthdrawfromthe group at any



time.” Attorney Andrew Church was the chief negotiator for the
conpani es.

Initially, the identity of the enployers actually part-
cipating in the group was anbi guous, wth sone not joining until
| ater, and others, never nanmed as respondents, dropping out.
those naned as respondents, nost of the Salinas-based conpani es,
nenbers of the G ower-Shi pper Vegetabl e Association of Central
CGalifornia (represented by Church), were present at the table from
the beginning. The Inperial Valley conpanies initially sent
observers (attorneys TomMNassif for nenbers of the Inperial Valley
Veget abl e G owers Association and Charley Soll for VWéstern G owers
Associ ation nenbers), and did not officially participate until after
Decenber 8, the third neeting.¥

In addition to the attorneys (who included Joe Her nan,
representi ng Sun Harvest along wth Church), principals and
representati ves of the conpani es and trade associ ations attended
negotiating sessions wth varying regularity. Except for the

Conpare mul ti-enpl oyer, or "power of attorney" bargai ning,
described in BEugene Acosta, 1 ALRB No. 1 (1975).

In her post-hearing brief, page 52, counsel for respondent
Gournet  Harvesting & Packing contends for the first tine that
charges agai nst that conpany shoul d be di smssed on the grounds



8/ (conti nued)

that the union never consented to its becomng a nenber of the
group. As counsel argues, the transcript of the [ast negotiating
session reveals that on that day attorney Soll noted "as a
housekeeping item that Gournet requested to be allowed to join the
group and union negotiator Ann Smth responded that a reply woul d be
forthcomng (see RX 12b, pp. 2-3 for 2/28/79); and the record is
devoid of a reply.

However, the issue of Gournet's not bel onging to the group of
enpl oyers engaged in bargai ning was not raised in a tinely nanner.
Nothing indi cates that when it received notice (by the filing of the
charge) that the union considered it a group nenber, it did anything to
di sabuse the union of that notion or to continue bargaining. In fact,
inits answer to the conplaint Gournet inplicitly admtted that it was a
group nenber, by admtting that it negotiated wth the UAWbet ween
Novenber 27, 1978, and February 28, 1979 (the period of group
bargai ning), and on the latter date declared an inpasse and ceased to
negotiate. See GX 1-J, 1-H No effort was nade to anend the answer.

Nor was the issue fully litigated. The only nmaterial evidence in
addition to the transcript reference nentioned above was testinony by
Gournet partner and vi ce-presi dent Harol d Rochester, given in another
context, that Gournet joined the group on February 21, after negotiating
separately wth the UFW and that he was in communi cation wth attorney
Soll about the group negotiations for sone tine prior to the 28th. The
inference fromhis testinony is that Gournet considered itself a group
nenber at |east a week prior to the declaration of inpasse. This
conflicting record mght well have been clarified if the parties had
noti ce of the i ssue now rai sed by the respondent.

Because of the untinely raising of the issue which precluded it
frombeing fully litigated, and the action (and inaction) by the
respondent indicating it considered itself a %r oup nenber, | concl ude
that Gournet is now estopped fromasserting that due to the absence of
the union's consent it was not a nenber of the group.



openi ng sessi on, which union president Gesar Chavez attended, the
UFWwas represented by staff negotiators David Burciaga and Ann
Smith, a bargaining coomttee conposed of worker representatives
fromeach of the involved conpanies, and, to a limted extent, staff
nenber Marshall Ganz, who directed the preparation of the union's
econom ¢ proposal .

Twenty-three negotiating sessions were hel d from Novenber
27 through February 28, 1979, when the enpl oyers decl ared that an
i npasse had been reached. Wen negoti ati ons began the uni on
agreed to extend pre-existing contracts wth expirati on dates of
Decenber 1, 1978, to January 1, 1979, the date the renai nder
expired;, later it granted extensions until January 15, but not
beyond. Beginning on January 19, the union struck sel ected
conpanies in the Inperial Valley, where crops were currently
bei ng harvested; when the harvest noved north after the
decl aration of inpasse, the strikes spread to the Salinas Vall ey.
O June 5 negotiations resuned wth the Salinas conpani es (and
one, The Hiubbard CGonpany, fromthe Inperial Valley) represented
by Church, ultimately resulting in sone instances in the signed
agreenents nentioned above. A though there was an abortive
neeting in August, negotiations had not resuned between the union
and the renaining Inperial Valley enpl oyers through the tine of
t he heari ng.

The general counsel contends that no | egitinate inpasse

exi sted on February 28 and that the enpl oyers had not been
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bargaining in good faith since January 21. The Salinas respondents'
al | eged breach continued at least until June 5 1979, and the

I nperial Valley respondents' continues to the present.? The

enpl oyer respondents not only deny the charges, maintaining that the
i npasse of February 28 was nutual and legitinate, but allege
affirnmatively that the union did not bargain in good faith, as

evi denced by various conduct including strike-related viol ence.?

The totality of circunstances nust be

A determnation of whether the bargai ni ng whi ch resumed en June 5 was
conducted in good faith is beyond the scope of this decision. Unfair |abor
practi ce charges have been filed against four participants: Admral Packing,
Galifornia Goastal Farns, G owers Exchange, and QP. Mirphy & Sons. It was
stipul ated that any conplaints issuing as a result woul d be considered in a
separate proceeding. In addition to those already naned, the Salinas
respondents represented at the hearing were J.J. GQosetti and G owers Exchange.
The Inperial Valley respondents were ournet Harvesting & Packing, Lu-BEte
Farns, Carl Joseph Maggi o, Joe Maggie, Martori Brothers, Mirio Sai khon, and
Vessey. See note 5, above, for those subsequently di smssed.

10/

Respondent s Mari o Sai khon and Vessey further allege that their
prior contracts wth the UAWramn in effect by virtue of a "nost
favored nations" clause. onceding that the i ssue had been determ ned
adversely in a Superior Gourt proceeding, rather than present evi dence
onit they accepted a 'stipulation that the general counsel woul d not
oppose a future request that judicial notice be taken of a favorabl e
appel l ate decision in the matter, should one issue. See RT XV 139-140.
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considered. See, e.g., Mntebello Rose ., Inc., 5 ARB No. 64

(1979). The resulting I engthy discussion is divided into
conduct at the bargaining table and anay fromthe tabl e,

foll oned by an anal ysis and concl usi ons.

QO\DUCT AT THE BARGAI N NG TABLE
1978 Sessions. Renarkably little was acconplished in the

23 bargai ni ng sessions, ¥ which opened in B Gentro after two
prelimnary neetings in Gctober and Novenber. A the early
neetings, the parties agreed to limt publicity about the

negoti ations, ¥ di scussed the concept of group bargaining and the

question of whi ch conpani es were actual |y parti ci pati ng,

Both sides reported recording the sessions, but only parti al
transcripts were introduced into evidence. The respondents
introduced transcripts of all but two 1979 neetings (January 18
and February 21; the omssions were not explained), and the union
supplied those two. RX 12, CPX 3. Nb one Introduced transcripts
of the 1978 neetings or expl ai ned their absence.

12/

Wiet her the agreenent was reached before or at the first
negotiating session is unclear fromthe record, but a resol ution
of the conflict is unnecessary.

- 12 -



and agreed upon schedul i ng gui delines for future sessions (two or three days a
week, during nornal business hours). At the fornmal openi ng on Novenber 27, the
uni on presented a conprehensi ve | anguage proposal (GQ2X 9) whi ch cont ai ned
changes in nore than half of the 43 articles conprising the ol d naster
contract. At the next two neetings, in addition to the ongoi ng i ssue of which
conpani es were at the table, the union' s |anguage proposal was di scussed, wth
the union explaining its reasons for the changes it proposed.

Followng up on a request first nade in |late Septenber, at the openi ng
neeting the union al so nade a denand on all conpanies for infornation it
consi dered necessary for the negotiations. By the third session (Decenber
8th), if not before, the enpl oyers were insisting that they woul d not respond
to any proposal until the union’s entire package was on the table.®¥ The union
replied that it was unable to present its economc denands until it recei ved
the information it had requested. A though they had begun conpiling
information in Qctober (see QX 2), the enployers first responded to the
request on Decenber 12, 1978. The response was only partial: sone conpani es
(e.g., QP, Mirphy, Senini, and Mari o Sai khon)

Several wtnesses for the growers testified that their customwas to
consi der only package proposal s. However, it appears quite common, not only
fromAn Smth's testinony but al so fromother cases, for the UFWto submt and
negotiate its | anguage and economc proposal s separately. See, e.g., Adam
Dairy, 4 ARB No. 24 (1978); QP. Mirphy Produce Go. Inc., 5 ALRB No. 63
(1979); Montebello Rose ., Inc., 5 AARB No. 64 (1979); ASHNE Farns, Inc., 6
ALRB No. 9 (1980).
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provided no infornati on and that supplied by the others was
i nconpl ete. Wile additional infornation and clarifications
continued to trickle in the conpl eteness of the enpl oyers'
response renai ned a subj ect of dispute throughout the
negoti ati ons. ¥

S nce the union did not have its econom c proposal
ready, no further neetings were held until January 5, 1979.% In
the interimthe union agreed to extend the old contracts unti |
January 15th. In return nost of the conpani es agreed that any
wage increase ultinately agreed upon wthout strikes or other
economc action would be retroactive to January 1st, but the
Inperial Valley conpani es represented by Nassif waffled on the
i ssue.®® The conpanies al so nmade their first demand for

i nformation about various funds to which they contri buted.

For docunentary evi dence concerning the requested infornation,
see X 12 (union request of 11/27/78); RX 35 RX 14, and RX 15
(information sent by Salinas conpani es on 12/ 12/ 78, 12/20/78, and
12/ 28/ 78); RX 16 (suppl enental uni on request dated 12/ 28/ 78, crossed
RX1I5inmail); RX18 (response of 1/12/79 fromlnperial Valley
conpani es, refers to earlier response to 12/12/78, not introduced);
RX 20 and RX 21 (suppl enental union requests dated 1/24/79 and
2/6/79); RX 22 (infornmation submtted b%/ Sl i nas conpani es on
2/19/79?; RX 23 (letter referring to infornati on submtted by
Inperial Valley conpanies on 2/23/79); CPX 2 (information provided
IPQI Feb)r uary 1979 by Mario Sai khon, Inc.; also see testinony of Ed

ner).

15/

- Four neetings schedul ed for Decenber were cancel | ed for
this reason. The reason for the union's |ast mnute postpone-
nent of a neeting schedul ed for January 4 is not clear fromthe
recor d.

16/

See RX 12a, pp. 1-2 for 1/5/79.
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The Uhion's Economc Proposal. On January 5th, the UFW

presented an extensi ve econonmc proposal (G2X 10) calling for a one-year
contract wth, anmong other radical changes, |arge pay increases for all
field workers. Exanples of the wage increases are: for hourly workers,
from$3.70 to $5.25 for general |abor (the lowest paid field work),
$4.525 to $8.25 for tractor drivers, $3.78 to $6.00 for cutters on

| ettuce harvest nachines, $3.75 to $6.00 for irrigators; for piece rate
workers, from$.57 to $.87 per box of hand-packed | ettuce for the ground
crew, and from$.858 to $1.41 per box of celery.”

Qher significant economc denands included: tine and a half after
ei ght hours per day or 40 hours per week wth additional premuns for weekend

and night work, and an end to conpul sory overtine, for nost job
classifications; longer rest periods; an additional five paid holidays
annual |y, and inproved vacation rights; and cost of living adjustnents. The
uni on al so proposed enpl oyer wage paynents to enpl oyees for worktine spent
as union representatives, and an enpl oyer financed, jointly admnistered
apprenti ceshi p program

Anong the nost controversial dermands in addition to the wage
i ncreases were proposal s for: standby and reporting pay; guaranteed m ni num

wor kdays and wor kweeks; ml eage and expense

The final anounts paid under the expiring contracts are found in GQ2X
29, pp. 2-3; the final rates shown in the old naster contract, GCX 27, had
been renegot i at ed.
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al l onances for mgrant workers; a noratoriumon the | oss of jobs
t hrough nechani zati on; and percentage contributions i nstead

of fixed anmounts for each hour worked to the union's nedical and
pension plans.® Enpl oyer estinates of their increased | abor

costs under the proposal ranged from128 to 196% %

Injustification of the admtted y expensive proposal,
Marshal | Ganz, who had directed its preparation, explained to the
enpl oyers that it was a reflection of the workers' expressed

needs, that the earnings of nmany workers had not kept abreast

The uni on proposed contributions to the nedi cal and pension
plans of 6-1/2%and 6% respectively, of each worker's total
conpensation. Under the ol d contract enpl oyers had contri but ed
16-1/ 20 and 154 respectively, for each hour worked.

19/

See, e.qg., testinony of D Bertel snan of Salinas Mrketing
QGooperative (RT 1 X 103); H Bradshaw of Sun Harvest (RT M1,
150). Gher enpl oyer representatives testified to internediate
percentages or to the estimated cost in dollars, but not
percentages. The inpact of the proposal varied because of dif-
ferences in the conpani es' operations. For exanpl e, the
conpani es W th year-round operations woul d be nore af fected by
the addition of paid holidays than those that function only
seasonal |y, and the conpani es with operations confined to one
| ocal e woul d be unaffected by ml eage and expense al | onances for
mgrant workers. The cost estinmates did not take into account
the union's stated goal of elimnating sone controllabl e conpany
practices, such as regularly requiring overtine and havi ng
workers stand by idly when the unavailability of work coul d have
been anticipated. Nb evidence was elicited about the
rel ati onshi p between | abor costs and total production costs, so
the overal|l inpact of the proposal is not ascertai nabl e.
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of inflation, much less resulted in an inproved standard of |iving, and
that the ot of agricultural fieldworkers had not inproved at the sane
rate as other union nenbers in the state, or even at the sane rate as
other union nenbers in the sane industry. He also noted the generally
prosperous year in the vegetable industry, and stated that the workers
wanted their fair share of that prosperity. Gz testified at the
hearing that in preparing its economc proposal, in addition to elicit-
i ng suggestions fromits nenbership, the uni on conducted econom c
studies of the agriculture industry and the economc position of its
nenbers conpared to other unionized workers wthin that industry and
others in Galifornia. I nfornati on requested fromthe conpani es was
essential to the studies.?®

The rerai nder of the January 5th neeting consisted prinarily of
questions and expl anations about the proposal, wth the union
representatives agreeing to return wth clarifications of anbi guous or
conflicting aspects of it. The union' s package was not yet conpl ete;
job descriptions inplied in the economc proposal and |ocal issues were
still to be presented.

At the follow ng neeting on January 11 Andrew Church conpl ai ned
about the distribution of a union leafl et (RX 1) which, he contended,
undermned the spirit of the negotiations, since it accused the

enpl oyers of bad faith and had been

See @XX 29 (Estudi o economco), QX 33 (Conparaci on de benefi ci os—
pensi ones), QX 34 (Conparaci on de beneficios plan nedi co), They were
not shown to the enpl oyers during negoti ati ons.
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distributed prior to the union's naking its economc denands known Uhion
spokesperson David Burciaga replied that the |eafl et was a response to
decertification canpai gns bei ng waged by sone uni dentified enpl oyers. Q her
topics were the possibility of contract extensions beyond the 15th (to which
the union refused to coomt itself), and clarifications of the union's economc
pr oposal .

At the end of the neeting the enpl oyers nade their first
counter proposal (Q2X 11), a response to the union's | anguage proposal whi ch
rejected virtually all the proposed changes and contai ned alternative
nodi fications of many provisions in the

old master contract. Anong ot her changes, the growers proposed
elimnating the union's right to determne pursuant to its constitution who was

a nenber in good standing, and limting good standing to paynent of dues and
initiation fees; elimnating any reference to the union in the hiring process;
addi ng a probationary period during which an enpl oyee's termnation coul d not
be the subject of a grievance; adding, for violations of the no strike cl ause,
enpl oyer rights to pursue legal and equitable relief and to deternmne

di sciplinary actions which woul d not necessarily be inposed equal | y; renoving
war ni ng notices to workers fromthe grievance procedure; and repl acing a pro-
hi bi ti on on changes in pre-contract working conditions in the naintenance of
standards clause with a provision permtting the conpani es to change them"for
| egi ti mate busi ness reasons.” Negotiator Church advi sed that the absence of an
explicit response to a union proposal neant its rejection.

The follow ng day contract extensions were once again
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di scussed, with the union negotiators making it clear that an enpl oyer response
on econom c i ssues was a necessary precondition to an extension. They stated
that while the bargai ning coomttee coul d nake a recommendati on about a
contract extension, only the affected workers coul d actual |y decide. They al so
proposed dai |y negotiations, a suggestion rejected by the grower negotiators on
the grounds that their schedul es coul d not accormodate it.

In response to the enpl oyers' earlier requests, the union al so
presented i nformati on about sone of its funds. S nce the Juan de |a Quz
Far mwor kers Pensi on P an was not yet operative (approval of the plan by the
Internal Revenue Service was pending), and reliabl e actuarial data about

farnmworkers was not avail able, concrete figures about the actual or projected

cost of that plan's benefits could not be provided. Regarding the Robert F.
Kennedy FarmVWrkers Medical Plan, a self-insured trust fund, the union
negotiates the cost of the plan, not the benefits; benefits are determned by
the plan's board of trustees, jointly representative of both the industry and
the uni on, dependi ng upon the avail abl e noney. The cost of possibl e benefit

i nprovenents had not been cal culated. Thus, though they expl ained their

general goals, plan representatives were

See the transcript of the session, RX 12a, pp. 4-47 for 1/12/79; the
testinony of Frank Denison, RT XV, 4-115; and docunents distributed or nade
avai | abl e, QX 56(a)-(f) (Juan de la Qruz Farmworkers Pension Han), GCX 57(a)-
(i) (Robert F. Kennedy FarmVWrkers Medical A an), and QX 58(a)-(c) (Martin
Lut her King FarmWrkers Fund).
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unabl e to state precisely what benefits woul d be provided wth the requested

I ncrease in enpl oyer contributions, the anount of whi ch (based upon a

per centage) coul d not even be cal cul ated w thout know ng what the final wage
package woul d contain. Questions were answered about both pl ans, and docunents
were distributed or nade avail able. Nothing was asked or reported about
dtizenship Participation Day (a paid holiday in UFWcontracts, paynent for
which is remtted, upon authorization by the worker, to a union coomttee) or
the Martin Luther King FarmVWrkers Fund (a charitable trust to provide
educational and welfare services to farmworkers and their famlies), although
docunents about the latter were available at the neeting. No further

i nformation about any of the funds was provi ded during negotiations, including

those later resulting in contracts.

After areviewof all the evidence, | conclude as a matter of fact that
the union provided al |l the requested informati on about the pension and nedi cal
plans that was avail abl e, except the cost of naintaining the current nedi cal
benefits in the new contract period and a detail ed breakdown of nedical plan
recei pts and expenses for 1976 (1978 figures being unavail able at the tine).
Regarding the Martin Luther King Fund, docunents, which contai ned sone
information requested |ater by the enpl oyers, were nmade avail able. The union

refused to provide infornati on about receipts and expenditures of its
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dtizenship Participation Day funds.#?

The renai nder of the January 12th neeting was devoted to a di scussi on
of the enpl oyers' |anguage proposal of the preceding day. Church al so
protested the publication of the union's economc denands as a paid
advertisenent (RX 3) in La Voz, a Mexicali newspaper of general circulation.
To his accusation that the union had viol ated the agreenent not to conduct
negotiations in the press, Marshall Ganz responded that the ad was intended to
informits nenbers of the union's proposal, not to conment on the status or
conduct of the negotiations. At the end of the neeting Church advi sed the
union that there woul d be no response to its economc proposal until the week
of January 22nd.

The Enployersl 7 Per Gent (fer. Wth the exception of the

enpl oyers' proposal on the last day, nothing substantive occurred at the
January 16, 17, and 18 neetings in Los Angel es. The uni on was represented by
only David Burciaga and one ot her person, a situation which evoked mld

protest.

These findings are chronol ogically premature, in the sense that some
enpl oyer infornation requests were not made until later. See, e.g., RX6
(letter dated 2/19/79 containing, inter alia, the first request for specific
infornmation about _ nedical plan receipts and expenditures and the MK and
CPD funds; by omssion, the sane | etter suggests that information requests
about the pension plan had been satisfied). Qal requests continued to be
PadeZ/at28}98 neetings. See, e.g., RX12a, pp.7-10 for 1/16/79; RX 12b, p. 12

or :
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The union insisted it woul d have nothing newto offer until it received a
response on economcs. The enpl oyers announced that their economc

count er proposal woul d conply with the wage and price standards prescribed by
President Garter® until they were told by the governnent that the

gui del ines were not applicable. The parties argued about the applicability
of the standards, and the enpl oyers repeatedly urged the union to agree to
the inclusion in negotiations of representatives fromthe Gouncil on Vége
and Price Sability (O, and the Federal Mediation and Conciliation

Servi ce (FMCS).

Toward the end of the January 18th neeting the enpl oyers present ed
their economc proposal (QX 13). It consisted of two pages, and in general
terns proposed an annual total pay increase (for wages, hours, fringe benefits,
and wor ki ng conditions) of seven per cent in each of three years, to be
allocated as the union determned. It al so contained the fol | ow ng paragraph:

The conpani es have been inforned by the

Lhited Sates Governnent that the Standards issued

by the Gouncil on Wge Price Stability and printed

in the Federal Register on Decenber 28, 1978, are

applicabl e to these negotiations and bel i eve that

the above proposal is consistent wth these

Sandards and is fair to all parties.

23/

The standards were promul gated in Executive Qder 12092, and detailed in
43 Fed. Reg. 60772 (28 Dec. 1978) { QX 4).
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The parties di scussed when the union's proposal on |ocal issues would be
forthcomng, and schedul ed neetings in San Dego for the foll ow ng week.

O January 23, the first neeting after the strike began opened with an
accusation by Andrew Church that the union by its tactics had destroyed the
trust that had been devel oped between it and the industry. A though union
publicity and the absence of the bargai ning coomttee the previ ous week were
alluded to, picket |ine viol ence was not nentioned. After that discussion, in
response to a telegram(RX 7) it had received fromthe conpany attorneys, the
uni on negotiators indicated their wllingness to neet continuously and asked
for clarification of the proposal that the negotiations be open to the public.
Athough it was not stated or inplied inthe wire, after a caucus the enpl oyers
announced that the proposal of continuous negotiations open to the public was
condi ti oned upon the union's accepting the participation of a FMCS nedi at or

The di scussion turned once again to the subject of the information
requests of both sides. Acreage figures were supplied by Church for nost of
the Salinas conpanies, and the union noted the absence of nuch infornation,
particularly fromthe Inperial Valley conpanies. The conpanies reiterated
their request for information about the various union funds.

Wien the uni on sought clarification of the enpl oyers' econonmc
proposal, the growers insisted that they needed the assi stance of soneone from
the governnent to provide infornation about the operation of the wage

gui del i nes, and they coul d not
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get that assistance without a joint request. They told the union

that even though the guidelines were voluntary, there were sanctions
for nonconpl i ance.?  They al so took the position that the position

that the corresponding limts on price increases could not be

di scussed because of possible anti-trust lawviolations. Fnally, at
the end of the neeting, the union agreed to issue a joint invitation

to a ONPS representati ve.

24/

The only nention of sanctions appears in 44 Fed. Reg. 1229 (QX
3), which indicates that conmpanies found to be i n non-conpl i ance
wll beineligible for federal contracts anticipated to exceed five
mllion dollars. The general counsel introduced uncontroverted
evi dence that no respondent has had federal contracts even renotely
approaching that anount. The only evidence of any conpany at the
tabl e possi bly bei ng af f ect ed concerned Sun Harvest {not a
respondent), through its parent conpany, Uhited Brands. Andrew
Church testified to the effect that he had been advi sed by a
governnment official/ whose position he did not know that governnent
contracts wth another Uhited Brands subsidiary mght be in jeaﬁardy
if Sun Harvest entered into a col |l ective bargal ni ng agr eenent i ch
violated the guidelines. Sronger evidence was presunably avail abl e
to the respondents .fromSun Harvest attorney Joe Hernan, who was
described as a najor instigator of the 7 per cent proposal and the
authority anmong the negotiators on the subj ect of the guidelines,
for exanpl e, or fromHarol d Bradshaw, executive vi ce-president of
Sun Harvest at the tinme of the negotiations, who testified about
other matters. Unhder these circunstances the hearsay evi dence
(C);) 1; er eg %Zt he respondents shoul d be viewed wth distrust. Evidence

e, :
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The fol l ow ng nmorning Ann Smth announced that the uni on had
reconsi dered and was retracting its agreenent, because it was i hcunbent
upon the enpl oyers thensel ves to explain their own proposal. After a
| engt hy di scussion basically repeating the parties' positions of the
previ ous day, the union presented a proposal (GCX 14} on | ocal issues
and crop suppl enent s.

Later in the day, in response to the union' s insistence on a
nore concrete proposal, the enpl oyers presented a two-page handwitten
docunent (suppl enented the next-day) translating its general 7 per cent
offer into dollars and cents figures -- conputations of 7 per cent
i ncreases over the expired contract rates for each of three years.?
The follow ng day they al so offered figures for increased fringe
benefits, amounting to 7 per cent per year over the total anounts
previously contributed to the nedi cal and pension plans and the MK
Fund, to be distributed anong those funds as the union chose. During
the ensui ng di scussion the growers nmade it clear that their counter-
proposal was essentially conpl ete and they were rejecting the renai ning
terns of the union's economc proposal, such as the noratoriumon the
| ess of jobs through nechani zation, additional paid holidays, inproved
vacation, overtine, reporting and standby pay, cost of |iving
adjustnents, etc. A this neeting the union also clarified its position
on crop suppl enents. Meetings were schedul ed for San O ego the fol | ow ng

week.

- This and the foll ow ng days' proposals were not introduced into
evi dence.
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The neeting of January 30th opened w th grower conpl ai ns
about picket line violence the previous day. The union's strike
tactics were criticized and nore serious efforts to negotiate were
urged, but no one suggested that any growers mght refuse to
continue negotiations. Pursuant to an agenda suggestion of the
enpl oyers, there ensued a substantive di scussion of the | anguage
proposal s of both parties which continued for the renai nder of the
week, with both sides nmaki ng sone concessions.? Sone agreenents
were reached, but the parties renained far apart on basic itens.
At the end of the week, in response to enpl oyer denands for a reply
on the economc issues, the union orally nodified its economc
proposal in mnor aspects having to do wth overtine, the
scheduling of GPD, jury duty and wtness pay, and travel pay.

The first of the follow ng week's neetings in H Gentro
began with an enpl oyer rejection of the union' s economc counter-
proposal as "an insult.” The union insisted that it was still
awai ting a serious economc proposal fromthe growers, and again
rejected the suggestion that a FMCS nediator be called in. The
neeting adjourned quickly for both sides to put their current
positions inwiting. The next norning, February 7 docunents
enbodyi ng each side's changes to date? were exchanged and

di scussed. That day the parties al so once

See, e.g., RX 25 (enpl oyer counterproposal of 2/1/79).
271
A&CX 15 (union proposal ); GCOX 17 (enpl oyer proposal).
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again reviewed the gaps in the infornation supplied pursuant to each
other's requests. Harold Bradshaw presented the cost inplications for
Sun Harvest of the union's economc proposal, Andrew Church announced
that the conpani es were prepared to discuss health and safety issues,
and the union submtted a proposal (GCX 16) for job descriptions.

Heal th and safety provisions were the topic of the next three group
meetings hel d on February 8, 19, and 20.% The di scussi ons were
fruitful, 2V and resulted i n conpromses by both sides.?

Decl aration of Inpasse. A the next neeting on February 21, after

havi ng ascertai ned that the union had no new proposal s to nake, the conpany
attorneys presented a document (Q2X 18) in the formof a new naster contract
and signed it at the bargaining table, a gesture subsequently used in the
growers' public relations canpai gn, discussed below n the crucial subject of
wages, the proposal contained a slight nodification of the previous 7 per cent

offer: the total increase of

Meet i ngs schedul ed for the week of February 11 were cancell ed by the
uni on because of the strike-related death on February 10 of uni on nenber
Rufino Gontreras. The union not wth Sun Harvest apart fromthe rest of the
conpani es on February 10, and again at the end of the week.

29/

In addition to the transcripts of the neetings, RX 125, see X 21
and 22 (union proposals), and RX 26 and 27 (grower proposals).
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21 per cent over three years was "front-|oaded" for workers in job
classifications where the previous contract rate had been | ess t han
$4.00 per hour; those workers were to receive approxi nately 11 per
cent inthe first year and approximately 3 per cent in the second
year. For sone piece rate work the offered rates were slightly
| ess than those proposed originally. Contributions to the nedical,
pension and MK funds were raised slightly; the growers offered an
increase of 5-1/2g (instead of 2.55¢} for all three funds in the
first year, wth an additional 5¢ in each of the follow ng two
years. The enpl oyers offered no i nprovenents in vacations,
hol i days, overtine, or the other economc provisions. They
nai ntai ned that the proposal still conplied wth the presidenti al
gui del i nes.

QGontrary to their position at the table, various grower
w tnesses testified at the hearing that they did not think the
gui del i nes were controlling. iy Ron Hiull, representing one of
the trade associ ations, even went as far as to say that at the tine
they did not know whether the guidelines applied. Andrew Church
and the other conpany representatives who were asked testified
that the offer of 7 per cent was only an opening offer, never
intended to be final. Harold Bradshaw of Sun Harvest testified
that the offer had no relationship to his conpany's ability to pay.
Church testified that the nodified offer in this |ast proposal was
intended to signal the conpanies’ wllingness to increase their

package.
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Wth respect to | anguage, the proposed contract did not
ot heriwse deviate fromthe conpani es' February 7th proposal (GX 17)
except to incorporate the health and safety nodifications the conpani es
had accepted. The growers rejected the union's recently submtted
proposal s for |ocal supplenents (except for |eaving open special health
and safety problens and seniority issues) and job descriptions. The
neeting ajourned after a brief discussion of the proposal, which the
conpanies inplied would be their final offer in the absence of a
"neani ngful " response by the union.

A though the general policy was for as many conpany
representati ves (apart fromthe attorneys) as possible to attend the
sessions, Joe (ol ace, Jr., was the only one who attended
the next and final neeting in B Centro on February 28. The
conpani es had al ready decided not to change their position
unless they received a "significant" offer fromthe union
(Harol d Rochester of Gournet Harvesting & Packing testified
that he had al ready decided, prior to the final session, that
the parties were at inpasse.)

After detailing its objections to the enpl oyers' |ast
proposal and stating that its response was being given in that
context, the union presented a counterproposal (QX 6). Language
provi sions and the one-year contract termrena ned unchanged, but
the union reduced, in varying but snall anounts generally, 5 per
cent or less), nost of its wage denands. It al so nodified previous

dermands for overtine pay, guaranteed
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m ni num wor kdays or wor kweeks, standby tine and travel pay for

pi ece rate workers, increased rest periods, holidays, vacation
accumul ation, jury and w tness pay, an apprenticeship program and
i nproved housing .and food in |abor canps. It accepted the

enpl oyers' offer for MK Fund contributions, but did not alter its

posi tion on contributions to the health and pension plans. ®

After a recess during which the attorneys contacted sone
of the conpani es, Andrew Church announced that the enpl oyers
rejected the union's new proposal and an i npasse had been reached.
No one fromthe union disputed his 'statenent. The neeting was
adjourned after arrangenents were nade to contact each other if
either side changed its position.

In addition to the basic economc package, the
parties were far apart on—and indeed, had hardly di scussed—+he
naj or non-economc issues such as union security, hiring,
seniority, and nechanization. Andrew Church testified that

when i npasse

The uni on consi dered this new proposal significant, because
it had nade the identical proposal to Sun Harvest (in their
separate negotiations) in response to a Sun Harvest proposal "
which indicated a greater wllingness to nove than had been seen
fromthe group. (It was wlling to return to the old contract
| anguage and forego the retrogressive | anguage denands the group
had nade.) Sun Harvest had, however, rejected the proposal and
rej oi ned the group.
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was decl ared he had authority to nove on all economc and non-econom c
I ssues, though on sone, particularly union security, it woul d have been
at the expense of the group's staying together. He also said that
nechani zation and hiring were two areas the enpl oyers were particularly
interested in discussing. Ann Smith also testified that union
negotiator's had authority to nove in all areas, although they woul d
have needed nenbership approval to totally elimnate hiring through the
uni on.

The June 1979 resunption of negotiations wth the Salinas-
based conpani es and the Hiubbard Conpany was triggered by a new
proposal fromthe growers; it ultinately led to contracts with all of
the participants except Galifornia Goastal Farns, QP. Mirphy, and
J.J. Qosetti Conpany.®  Around the sane tine the other |nperial
Val | ey conpani es (ol ace Brothers, Gournet Harvesting & Packing, Lu-
Bte Farns, CJ.

J.J. Qosetti & Gonpany termnated its farmng operations on July 24, 1979, the
end of its 1979 harvest. No evidence indicates that it participated in the
resuned negotiations. For the conpanies that signed new contracts, see notes 3
and 5, above.

The substance of the resuned neé:]oti ations was not explored in
detail; however, the conpanies raised their offer for the general field
and harvest rate (the minimumhourly rate) from$4.12 in the first year
to $4.35, an increase of 17-1/2%over the old contract rate. The rate
finally agreed upon was 35.00. See X 28, the new agreenent between Sun
Harvest and the UFW for this and ot her provisions.
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Maggi o, Joe Maggio, Martori Brothers Distributors, Mrio
Sai khon, and Vessey) advised the union that while they were
available to neet, they were not joining in the new Sal i nas
proposal or negotiations, but renained coomtted to the enpl oyer

proposal of February 21.%

At the resulting August neeting it was
qui ckly determned that neither side had any new proposal s to
nake, and the neeting termnated. There is no evidence in the

record of further contact between the parties.

QONDUCT AWAY FROM THE TABLE

Srike Activity. The union's strike agai nst sel ected

conpani es during negotiations and related violence are cited as
evi dence that the union was not bargaining in good faith, and as
denonstrating that the conpanies, by continuing to bargain, were
ingood faith. The first strike against a conpany at the

bar gai ni ng tabl e began on January 19, the day after the enpl oyers

nade their 7 per cent offer, and nore conpani es were

See X 25. In a previous exchange of letters the union
had taken the position that there was no | egitinate i npasse
and that not all nandatory subjects of bargai ni ng had been
di scussed. See XX 23, 24.
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struck in the ensuing days and weeks.® Wiile the union's
bar gai ning conmttee, based upon its evaluation of a |lack of progress in
the negotiations, recommended that the strike take place, it did not
participate in strike coordination. Marshall Ganz, the strike
coordinator, testified that the purpose of the strike was to effectuate
good faith bargai ning by exerting economc pressure on the enpl oyers.

Evi dence was introduced about several instances of
strike-related violence in the period of al nost six weeks
bet ween the begi nning of the strike and the declaration of inpasse.®
(he or nore of the wtnesses who described themwere virtual ly al ways

present at the fields bei ng harvested,

Strikes were initiated on the fol | ow ng dates agai nst the specified
conpani es, respondents at the tine of the hearing: January 19,
Galifornia Goastal Farns; January 20, Vessey & Conpany; January 22,

Mari o Sai khon, Inc.; January 25, Lu-Ete Farns; January 26, G owers
Exchange; January 29, (ol ace Brothers; February 9, Admral Packing;
February 21, Gournet Harvesting & Packing. Carl Joseph Maggi o, Martori
Brothers, QP. Mirrphy, and J.J. Qosetti (at least its Inperial Valley
operations) were not struck. The timng of any strikes agai nst

conpani es no | onger respondents at the tine of the hearing does not
appear in the record.

34/

Gonsideration of strike msconduct is limted to that period since
the issue is its effect upon the negotiations. Sone of the incidents are
the subject of other unfair |abor practice charges, not consolidated
wth the ones herein. Because other charges are pendi ng and the subject
is of limted rel evance to the bad faith bargai ni ng charges, evidence at
this hearing was nore limted than it mght otherw se have been.
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where the greatest strike activity occurred,® soit is safe to
assune that no naj or incidents during that period went un-
reported. The nunber of peopl e picketing at any one tine
increased from25 to 30 at the beginning of the strike to 800 or
850 at the end of January; in February they averaged 400 to 500,
and peaked at 1600 to 1800.

O January 25 a group of pickets left the Iine and
entered a Vessey & onpany field where they hurl ed rocks and
verbal abuse at peopl e working, who were taken fromthe field. No
one was reported injured. O the norning of January 29 a group of
pi ckets bl ocked egress froma staging area at Vessey & (., where
vehicles were attenpting to | eave for the fields. R chard Ki ng,
presi dent of the Joe Maggi o ranch coomttee and a strike captain,
was identified as anong them The group refused to obey orders to
di sperse by | aw enforcenent officers. Sone rocks were thrown.
Later in the afternoon sone pickets left a picket line of 600 to

800 to intercept a caravan of busses, carrying strikebreakers, and

The w tnesses who testified about the incidents were:
con]Dany principal s Jon Vessey (Vessey & (.), Joe (ol ace, Jr.
(Gol ace Bros.) and Harol d Rochester {Gournet Harvesting &
Packing); David Lee Vélls, controller at Joe Maggio, Inc.; and
Inperial Valley Gounty Sheriff Qen Fox and Lt. Ted Wiitner, the
latter in charge of the strike detail of the Sheriff's office.
Gonpany representatives were frequently present in one another's
fiel ds because the struck conpani es jol ned forces to conduct
operations. The details of this arrangenent were not expl ored.
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ot her conpany vehi cl es noving through a field. No one said how many
entered the field, but Lt. Witner reported that though his nen coul d
not stop them the line of officers was not broken. The vehicles and
sone deputies were stoned, and four or five people in the vehicles were
injured. e truck was set on fire, and other vehicles were severely
damaged. (David Lee Wl Is said that alnost all of the approxi nately 40
vehi cl es were damaged, but nore credence is given to the testinony of
Lt. Wiitner, who was nore disinterested. He placed the total nunber of
vehicles in the field-rot all of themdanaged-at about 20.)%
Qver a six-hour period on February 4 at Joe Maggio, Inc., Lt. Witner
Inc., Lt. Wiitner observed 20 or 25 rocks and dirt clods being thrown at
peopl e and trucks in afield froma line of 400 to 500 pickets. No injuries
or damage were reported. At a Sun Harvest field on February 10 a | arge group
of pickets left the line of 400 or 500 and crossed one field in the direction
of another field where peopl e were working. They were repul sed by tear gas,
but not before sone vehicl es were danaged. (The cause of this disturbance
apparently was al | evi ated when sone pi ckets were conveyed in Sheriff's
vehicles to satisfy their" curiosity about who was working in the field;, they
reportedly had earlier sought but been refused permssion to enter the field.)
Wndows on Gournet Harvesting busses were broken and potenti al

repl acenent workers were verbal |y threatened, but not

¥ FHins of the January 29 incidents taken by V¢l Is (RX 1la-c), were

shown to absent growers.
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physical |y harned, at a pick-up point in Cal exico on February 16,
according to Harol d Rochester. He could not identify the
attackers, who cane not fromthe picket |ine that was present but
froma car caravan that arrived as the busses were bei ng | oaded.
O February 21 at a Joe Maggi o field another nass trespassi ng and
rock throw ng i ncident occurred. Al though people working in the
field (who included the nother and an aunt of Joe ol ace, Jr.)
were frightened, no one was reported hurt.

In addition to these nore serious incidents, |ower
l evel rock throw ng, verbal harrassnent, and tire flattening
occurred alnost daily. Harold Rochester participated in the
trespass arrest of seven pickets who entered a field and

verbal |y threat ened peopl e working there.

Gower wtnesses believed that the UFWwas responsi bl e
for the violence. However, the participants were generally
identified only as picketers; they were frequently seen com ng

fromuni on picket |lines and, on one or two occasi ons,

37/

It is evident fromSheriff Fox's testinony that actions of

the growers contributed to tensions on the picket |lines. H
alluded to provocation by inadequately trained private security
Puards, by dogs bei ng exercised in attack nethods near picket

i nes, and by conpany forenen and supervi sors bei ng arned and
arns being discovered in a Mari o Sai khon | abor canp. Tensi ons
wer e exacer bat ed by the enpl oynent of strikebreakers and the
Februarg 10 death of Rufino Contreras. Wile unlawful activity
cannot be condoned, considering the size of the daily picket
lines and the intensity of enotions engendered by the strike, it
is renarkabl e that injury to people or property was not nore
W despr ead.
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carrying UPWflags. The famliarity of the wtnesses wth nmany uni on
| eaders, workers as well as union officials and staff, was apparent
fromtheir testinony as a whole, yet they were able to identify only
one participant by nane or as in a position of union |eadership (and
he was seen participating in a nass bl ockade of vehicles, not
throw ng rocks or danagi ng property). The only invol venent of any
UFWofficial or staff nenber was described by Sheriff Fox, who
testified that as tension nounted at a Vessey field on January 27,
Marshal | Ganz expressed concern about it to him and then spoke at
length wth picket captains and others. No violence occurred that
day. ¥

The three conpany principals who testified about picket |ine

vi ol ence (\Vessey, ol ace and Rochester) al so testified

38/

George Mbses, a nmenber at the tinme of the Sun Harvest ranch
commttee and the bargaining coomttee, testified that late in February
he was criticized by Jose Mrales, whomhe identified as a Sun Harvest
stri ke coordinator, for not having the peopl e he represented partici pate
inthe "caravans.” Mses said this occurred the sane day as a
di sturbance at Sun Harvest, and Moral es was referring to that
di sturbance. However, the details of Mbrales' union position and his
exchange wth Mbses were not explored, and the entire description of
the incident is too vague to warrant any concl usi on that union
| eader shi p advocat ed participation in viol ence.
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about its subjective effect upon themand their approach to the negoti ati ons.

In sum ol ace and Rochester said that the fear and bitterness it engendered

nade it difficult to face the table representatives of the union they

consi dered responsi bl e. Vessey stressed his concl usion that the union was not

serious about negotiations, saying he was "di smayed” that Marshall Ganz, whom
he consi dered the top negotiator, was "placing nore and nore enphasi s on-en

organi zing the strikes and violence than . . . negotiating."

However, no concrete connection was nade between the viol ence and the
way in which the growers conducted negoti ati ons. No one nentioned any
alteration in his role or instructions to his bargai ning representatives, and
all three said that they continued to desire a contract. The union was not
told that the growers woul d break of f negotiations because of the viol ence or
that they conditioned their continued participation upon its cessation.
Srike-related violence was nentioned at the bargaining table only twce.
January 30 the enpl oyers conpl ai ned about the previous day's incidents at
Vessey & . and urged nore serious efforts at negotiations. After union
representatives responded, the discussion turned to other topics. The neeting
on February 19 opened w th Andrew Church rel ayi ng the growers' condol ences for
the death of Rufino Contreras.

In fact, the najor inpact on the negotiations appears to have been
nade, not by the violence, but by the strike itself Wen he was asked at the

heari ng whet her there were any
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di scussi ons about calling off the bargai ning sessions until violence had
st opped, Andrew Church responded that refusing to bargai n was di scussed
right after the strike started. He described the enpl oyers as

"dunbf ounded" by the strike, and said that within a week the eight
struck conpanies wanted to pull out of the negotiations. (The nost
serious incidents of violence occurred fromten days to over a nonth
after the strike began.) Differences in strategy devel oped, and in
deference to the struck conpani es, the Salinas-based conpani es refrai ned
from naki ng sone concessi ons.

Lhion Publications. The respondents contend that the publication of a

pai d advertisenent in La Voz, a Mexicali newspaper of general circulation, and
the distribution of various leaflets by the union are indications of its bad
fai th bargai ni ng. As nentioned above, the parties had agreed that the

negoti ati ons woul d not be publi ci zed. ¥

The La Moz ad (RX 3), published on January 12, 1979, is headlined
"Declaration to the Menbers of the Uhited FarmWrkers of Awerica, AFL-AQ O,

and consi sts of a nessage from uni on

The terns of the oral agreenent are vague. Andrew Church and Ron Hul |
characterized it as an agreenent not to negotiate wth the contract in the
nedia. ne-tine bargaini ng commttee menber George Mbses said it was expl ai ned
interns of its being in the best interest of the negotiations to keep them
private instead of going to the press. A Smth said that there was an
agreenent that neither side was going to cooment to the press on the progress
of the negotiations.
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presi dent Chavez, a sumrmary of the union's economc denands, and a pl an of
action. Mrshall Ganz testified that its purpose was to informthe entire
uni on nenbership, all or nost of whomread the newspaper, of the econom c
proposal that had been made on January 5. The ad was the subject of a brief
exchange at the January 12 negoti ati ons.

As it didwth the ad, the union acknow edged the leaflets as its
publications. As far as the record reveals, they were distributed to union
nenbers but not to the press or general public. The first of the leaflets (RX
1), distributed around January 4, 1979, accused the growers of trying to divide
the workers with threats, bribes and promses. In response to Church's
conpl aint about the leaflet at the January 11 neeting, David Burciaga said it
was ained at certain conpani es that were wagi ng decertificati on canpai gns.
Those conpani es were never identified, nor was it shown that the leaflet's
distribution was limted to their enpl oyees.

The remaining |l eafl ets (RX 32a-f, h) urge support for the strike and
were distributed over a nine or ten week period after it began. The
respondents obj ect to those which characterize the death of Rufino Gontreras as
nmurder and charge the growers wth responsibility. (The accusation is nost
explicit in RX32a, ¢, and 3; also see RX 32b and h.) Homcide 'charges were
filed against the three Mari o Sai khon forenmen naned in the leaflets, and were
di smssed sonetine i n My.

The Gowers' Public Relations Canpai gn. The gener al
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counsel cites an advertising canpai gn by the enpl oyers as further
evidence of their failure to bargainin good faith. The Cormttee for
Fair Negotiations between Gowers and Wrkers was forned in |ate
January, 1979. Those involved inits formation included Jon \essey,
Mario Saikhon, BiIl Daniels of Lu-Bte Farns, Mke Sormof Veg-Pak,
O ck Thornton, executive vice-president of the G ower-Shi pper Vegetabl e
Association, and Ron Hull, general manager of the Inperial Valley
Vegetabl e Gowers Association. |If there were nore, they too were
representatives of the growers involved in the negotiations or their
trade associ ati ons.

The co-chairpersons of the coomttee were originally Jon Vassey
and Alice (ol ace, wfe of one of the (olace Brothers' partners; they were
repl aced after the harvest noved north by Herb Hemng of Admral Packing and
Hal Ml ler of Gowers Exchange. Qhers who attended sone of the conmttee
neetings included Vél ter Bryggman of Galifornia Goastal Farns, Joe (ol ace, Jr.,
Lael Lee and Ed S oll of Gowers Exchange, and Carl Maggio. The ads publ i shed
by the coomttee were reviewed by the growers' attorneys. A though details of
the financing of the comttee's activities were not explored, the testinony of
Harden Farns president BEverett Hllard, suggests that it cane fromthe

growers. Qontrary to the contention of counsel ,?

40/

See the post-hearing brief filed on behal f of Col ace Brothers, et al.,
p. 43.
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| find that the evidence anply supports the conclusion that the conmttee was
the agent of the respondent conpanies.

Wth the assistance of two public relations firns, fromJanuary 22 to
April 24, 1979, the coomttee prepared and published at |east nineteen
advertisenents, including duplicates that appeared on different dates in
different newspapers (see AQCX 5, 39-55; RX 10). Three English | anguage ads
were placed in mgor Galifornia and national newspapers; sixteen ads in Spani sh
were published in La Voz and ot her newspapers that circul ate around the
CGalifornia border. Reprints of the Spani sh | anguage ads were distributed to
peopl e crossing into the Lhited States early in the norning, nostly farnworkers
enpl oyed by Inperial Valley growers. The English | anguage ads were, at | east
in general, intended to reach the general public, but the Spani sh | anguage ads
were directed at the enpl oyees of the bargai ni ng conpani es. 11 Wile Ron Hul |
of the Inperial Valley Vegetable Gowers Association testified that the ads
were infornational, intended, to correct msinfornati on dissemnated by the
union, an examnation of themreveal s that they went far beyond nerely stating
the enpl oyers' side of their differences wth the union. In general, the ads
urge the workers to press the union to accept the enpl oyers' offer. In an ad

publ i shed January 31 (GX 41), the exhortation is explicit and repeated:
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Do you know that you can have (an) annual
sal ary increase of 7%..22-1/2%during the
follow ng three years fromtonmorrow if you

ask the Lhion to accept our offer?

Ask the Lhion, why don't they want to sign

the contract and let you return to work

I medi at el y!

The Lhion can refuse to sign the contract for
along tine...8 or 10 weeks or nore,

unl ess you tell the[n] to signit now

And then, tell the Lhion that you want themto

sign the contract right away so that you can

return to work. . . . (enphasis added)

In acartoon in another ad (Q2X 49), workers are portrayed aski ng

(havez, "Wy don't you sign the contract?' under the headi ng,

"Caesar, why are you pretending you are deaf ?"

The ads seek to give the inpression that the conpani es are

nore concerned than the union wth the welfare of the workers. e
ad (A&X 40) is headlined, "VEE WANT TO LI STEN TO YOJ " and after each

of alist of denands, repeats "W
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WLL LISTEN TOYQJ" Another (QCX 42), after suggesting
ulterior notives for the strike, states, "V are for our
workers." See also QX 41, 46, 47, 49, and 53.

e ad (AX 45) explicitly accuses the union of using
intimdation and terrorismto enforce the strike, and Chavez of
lying to the workers. QGhers accuse the union of msusing or
hoarding funds (Q2X 42, 46, 47) and of rendering "deficient
servi ces" (QX 42).

The uni on's wage denands are characteri zed as "so
exaggerated that [they] cannot be taken seriously" and "exor-
bitantly and excessively inflationary" (QX 42); "ridicul ous" (QCX
45); "excessive and ridicul ous" (G2X 36); and "so absurd and
inflationary that it is difficult to take [then} seriously" (QX
55). The growers, on the other hand, are offering "the highest
possi bl e rai se, wthin the guidelines established by President
Carter"(QAC2X 42; also see QX 55). This thene is repeated in the
Engl i sh | anguage ads (Q2X 5, 39).

A tinesit isdifficut totell which cane first, the
growers' negotiating tactics or their public relations concerns.
A though on January 12 they rejected a union request for
continuous neetings, on January 22, two days after the growers
sent a simlar wre to the union, an ad appeared i n whi ch t hey
publ i cly proposed continuous negotiations open to the public (see

AX 40). A the next day's bargai ning session, when the



union agreed to continuous neetings and expressed interest in their
bei ng public, the enpl oyers conditioned their proposal upon the
union's al so agreeing to the participation of a FMCS nedi ator, a
condition that the union rejected. A subsequent ad portrays the
union as being unwlling to open the neetings, wthout nentioning the
enpl oyers' condition (GQ2X 41).

After the February 21 session when the attorneys signed the
proposal at the bargaining table, a series of ads appeared that referred
to the enpl oyers as having al ready "signed the contract” and cal |l ed for
the union to signit also (QX 45, 47, 49). The ads referring to the
presidential guidelines, have al ready been nentioned.  Andrew Church
testified that the public stance of being against inflation was one
reason for the 7 per cent offer, and that the ads reflected the public
rel ations use that had been envi si oned.

Changes in Enpl oynment Gonditions. Two respondents, Gour net

Harvesting & Packing and Carl Joseph Maggio, Inc., are charged with
havi ng unilateral |y changed wages. CJ. Mggio is al so accused of
having failed to recall its seniority workers. Regarding Gournet,
the parties stipulated that:

At the beginning of the season in md-January,
1979, Gournet Harvesting paid its asparagus
pi ckers $3.70 an hour. For the weeks endi ng _
February 18th and February 25th, Gournet Harvesting
paid its asparagus pickers by piece rate at $2.03
per picked box. On February 26th and 27th, the
pi ece rate was increased to $2.22 per pi cked box.
O February 28th, the piece rate was raised to
$2. 35 per picked box. Begi nning March 12th and
endi ng March 16th, Gournet Harvesting pai d sone
of its asparagus pickers $4.00 per hour.
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Regarding CJ. Maggi e' s wage increase, the parties
stipulated that at the end of the 1978 seasons the pi ece rates
for lettuce and carrots were, respectively, 57 and 32 cents, and
at the beginning of the 1979 season the rates were 61 and 34
cents, respectively. Intheir last proposal before declaring
i npasse, the enployers had offered a |l ettuce piece rate of 61
cents per carton; the proposal does not contain a carrot piece
rate for CJ. Maggi o, though 34 cents is offered as the rate for
ot her conpani es.

Regarding CJ. Maggi o' s nethod of recalling workers, the
parties stipulated that the conpany did not recall any
seniority workers at the beginning of the | ettuce season in
April in King Aty. Two enployees also testified that they did
not receive notice of the season' s begi nning fromthe conpany as
they had in previous years. D scovering through other neans that
wor k had begun, they applied for jobs but there was a del ay of
ni ne days to two weeks before they were rehired.

According to conpany controller WIIiamDespain, CJ.
Maggi o did not recall its workers as usual because "we consi dered
oursel ves struck,” and sending out notices woul d have neant
notifying workers striking agai nst Joe Maggio in the Inperial
Val ley of the date of operations of CJ. Maggio in the Salinas

Val | ey, and mght have engendered viol ence there.
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(Peopl e working at Joe Maggio in spite of the strike were verbal ly
notified of the availability of work in the north.) The union struck
Joe Maggio, but notified its nenbers that there was no strike
agai nst Carl Joseph Maggi o.
Before negotiations began CJ. Maggi o and Joe Maggi o had been nerged at
different tines into Maggi o, Inc. The union was not advi sed of the nergers.
In support of his contention that the conpanies are one, Despain testified (and
RX 36 corroborates) that hours worked by enpl oyees in either operation are
conbi ned for vacation benefit purposes. However, the agreenment to that effect
was reached wth the union prior to the nergers, and otherw se each entity had
separate contracts wth the union. Mreover, David Lee WIIs, controller for
Joe Maggi o, Inc., testified that though they are cormonly owed and their
operations overlap in sone respects, the two entities are operated separately.
(onsi dered as a whol e, the evi dence does not support a finding that respondent
Carl Joseph Maggio justifiably believed its seniority workers were on strike.
Wii | e the general counsel elicited evidence that sone respondents, now
dismssed, did not negotiate wth the union about changes, no such evi dence was
elicited about either Gurnet or CJ. Maggio. Thus, there is no evidence that

either conpany instituted its changes unilaterally.
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ANALYS S AND GONCLUSI ONs

ALRA section 1153(e), nodel ed after section 8{a)(5) of
the NLRA states that it is an unfair |abor practice for an
agricultural enployer "[t]o refuse to bargain collectively in good
faith" wth the certified bargai ning representative of its
agricultural enployees. In language essentially identical to NLRA
section 8(d), section 1155.2(a) of the Act defines good faith
bar gai ni ng:

. . to bargain collectively in good faith is the
perfor nmance of the nutual obligation of the
agricultural enployer and the representative of
the agricul tural enpl oyees to neet at reasonabl e
tinmes and confer in good faith wth respect to
wages, hours, and other terns and conditions of
enpl oynent, or the negotiation of an agreenent, or
any questions arising thereunder, and the
execution of a witten contract incor ﬁor ating any
agreenent reached if requested by either party,
but such obligation does not conpel either party
to agree to a proposal or require the making of a
concessi on.

Gonduct which viol ates section 1153(e) viol ates section 1153(a) as
well. See, e.g., AddamDairy, 4 AARB Nb. 24 (1978); QP. Mirphy
Produce ., Inc., 5 ALRB No. 63 (1979).

As in the recent case of P.P. Mirphy, supra, the

respondents in this case did not refuse to neet; on the contrary,
there were nunerous neetings, sone substantive discussions of the
issues, and a few areas of agreenent. But the Act requires nore
than nerely neeting with the other side and goi ng through the

nmotions of negotiation. 1d. at 2-3. The Board
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went on to quote with approval froman early NLRB case, Atlas MIIs,

Inc., 3 NLRB 10, 21, 1 LRRM 60 (1937);

[1]1f the obligation of the Act is to produce nore

than a series of enpty di scussions, bargai ning nust

mean nore than nere negotiation. It nust nean

negotiation wth a bona fide intent to reach an

agreenent if agreenent is possible. Id. at 3.
The parties are obliged to participate actively in the deliberations so
as toindicate a present intention to find a basis for agreenent, and a
sincere effort nust be nade to reach a common ground. Ihid.; see al so,
ASHNE Farns, Inc., 6 AARB M. 9, p.2 (1980); Mntebell o Rose (o.,

Inc., 5 ALRB No, 64, p.6 (1979).

The determnation of the respondent’'s state of mnd
IS not easy. Snce an admssion of intent not to reach agreenent is
rarely found, the charged party's notive nust of necessity be
ascertained fromcircunstantial evidence. Gontinental |nsurance (. V.

NLRB, 495 F. 2d 44, 48, 86 LRRM 2003, 2005 (2d dr. 1974); see QP.

Mirphy, supra, p.5, n.5 Thus, the totality of the parties' conduct,

both at and away fromthe bargai ning tabl e nust be consi dered.

Mbnt ebel | 0 Rose, supra at 7; also see QP. Mirphy, supra at 4, and

citations there. The facts nust be treated as an interrel ated whol e,
for some conduct, innocuous in and of itself, may support an inference
of bad faith when examned in light of all the evidence. Mntebello

Rose, supra at 7, citing Gontinental Insurance . v. NLRB, supra. An

examnation of the record in this case | eads inescapably to the

conclusion that the respondents were not bargaining in good faith,
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THE BEVPLOYERS QGONDUCT
Surface Bargaining. Miewed wth the benefit of hindsight, a

nunber of events indicate that the enpl oyers were engaging in
nere surface bargaining prior to their declaration of inpasse.
Early in the negotiations they insisted upon receiving a
conpl et e proposal fromthe union before they nade any
response. 2 However, uncontroverted evi dence i ndicates that
the preparation of the union' s economc proposal was del ayed
because of the enpl oyers' slowness in providing requested
information. The proposal was partially based upon econom c
studi es conducted by the union, and several parts of the
studies utilized infornmation nost readily available to the
conpanies. The information was first requested in late
Septenber, and first provided (but only partially) in md-
Decenber .

41

The Board explicitly acknow edged the rol e of hindsight in
di scerning bad faith bargai ning i n Mntebell o Rose ., Inc.,
supra at 14-15.

42/
The respondents did not pursue this position as far as they

mght have; they submtted their proposal s .before they-recei ved
the union's proposals on job descriptions and | ocal issues.
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As a consequence, the union's proposal was not submtted until
January 5, and the enpl oyers' first response, their |anguage
counterproposal, was not on the table until January 11. Init the
enpl oyers not only rejected all the | anguage changes proposed by the
uni on, but al so proposed elimnating nany rights acquired by the union in
the ol d contract.

Nei t her the insistence upon a conpl ete proposal, nor the delay in
providing i nfornation,# nor the substance of the respondents' proposal,
standi ng al one, woul d "necessarily indicate bad faith. But conbi ned, they
create doubts about the respondents’ notives which are confirned by subsequent

events. . QP. Mirrphy, Supra, pp. 8-10. Promnent anong the subsequent

events is the respondent’' s adherence to the wage and price guidelines.
The respondents do not contend that they were actually required by the
Wge and Price Sandards to limt their economc offer to 7 per cent per

annum?  However, during the

43/

The general counsel does not contend, and | do not concl ude, that
the respondents ultinately failed to fulfill their obligation to provide
rel evant infornation.

44/

Sone respondents raised the guidelines as an affirnative defense in their
answer (see QX 1-K), but supplied no supporting evidence or |egal argunent.
The position that the guidel i nes were controlling is untenable, first and
forenost, because they were voluntary. See 43 Fed. Reg. 60772 (GCX 4). Although
sanctions appear in 44 Fed. Reg. 1229 (GCX 3), their possible application to the
conpani es at the table is not [continued]

- 51 -



negotiations they consistently naintained that the guidelines were
applicable. An explicit statenent to that effect was contained in
their first offer, in which they generally proposed a 7 per cent
increase to be allocated as the union determned. In their second
offer, they priced out a 7 per cent increase across the board. In
their third and | ast offer before declaring inpasse, the previous
offer for sone job classifications was "frontl oaded,” but the total
for the first two years was still 14 per cent, and, for three
years, 21 per cent. Notw thstandi ng negotiator Church's testinony
about the growers' intent, a signal that they were to increase
thei r package cannot reasonably be inplied in this |ast offer.
the contrary, the opposite inference was warranted, for the second

and third year percentage totals were the sane, and t he

44/ [conti nued]

supportabl e. See note 24, above. Even if they did apply to Sun
Harvest, the other conpanies, including all the respondents here,
were free to separate thensel ves fromSun Harvest at any tine, and
potential consequences to it cannot justify their taking a simlar
position to the point of inpasse. In any event, a wage agreenent
that exceeds the standards does not violate federal law |BEW 102
LRRVI 1673 (1979) {advice neno of N_RB general counsel).

Aioart frombei ng vol unt ar?/, the guidelines are not applicabl e
to enpl oyees earning $4.00 or |ess per hour (43 Fed. Reg. 60772,
60775, $705B-8), or non-residents of the Lhited Sates (Id. at
60776, 8705D). A large (but unspecified) proportion of the
respondent s’ enpl oyees falls into one or both categories, a fact
unacknow edged 1 n the enpl oyer proposal s.
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increased first-year rates were only for job categories pre-
viously earning | ess than $4. 00 per hour, which were not even
arguably covered by the guidelines. Mreover, the offer was
acconpani ed by a declaration that the enpl oyers stil
considered it to be wthin the guidelines.

The adherence to the standards was firnty enbodi ed not
only in the proposal s and statenents nade at the table, but
in the enployers' public relations canpaign as well. In ads
directed to both enpl oyees and the general public, the growers
nai ntained that they were offering the highest possible raise
permtted by the guidelines. In fact, as Church testifi ed,
the public inmage of their efforts to conbat inflation as
expressed in these ads was a significant factor in determning
the offers they made. The growers' public relations efforts
thus went hand-in-hand with their inflexible bargai ni ng posi-
tion.

The obligation to bargain in good faith does not
regui re the nmaki ng of concessions, section 1155.2(a), nor the
yielding of positions fairly maintained, NRBv. Hernan
Sausage @., 275 F.2d 229, 45 LRRM 2829 (5th dr. 1960)

(enphasis added). It is equally true that if the Board i s not
to be blinded by enpty talk and by the nere surface noti ons of
col lective bargaining, it nust take sone cogni zance of the
reasonabl eness of the positions taken by an enpl oyer in the

cour se of
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negotiations. Mntebello Rose ., Inc., supra at 22; NLRB v.
Reed & Prince Mg. (., 205 F. 2d 131, 32 LRRM 2225, 2228 (1st
dr.) cert. denied 346 US 887, 33 LRRM 2133 (1953).

Good faith bargai ning necessarily requires that clains
nade by either bargai ner are honest. N.LRBv. Truitt Mg. Co.,
351 US 149, 38 LRRM 2042 (1959); Montebell o Rose (., Inc.,

supra at 23. The courts have condemmed patent|y i nprobabl y
justifications, Queen Mary Restaurants v. NLRB, 560 F.2d 403,
96 LRRM 2456 (9th dr. 1977), and untenabl e clains of |egal
necessity, Fraser & Johnston (. v. NLRB 469 F. 2d 1259, 81
LRRM 2964 (9th dr. 1972).

Here, the respondents do not even argue that at the tine
they had a good faith belief that the presidential guidelines
dictated their offer. As one executive conceded, it had no
relationship to the conpanies' ability to pay. For tactical
reasons they took a position that had neither factual nor |egal
nerit, and steadfastly maintained it wth only mnor nodifications
.to the point of inpasse. Their posture prevented serious
di scussion with the union of. their economc differences, and was
tantamount to a refusal to negotiate about them Because the
guidelines allegedly applied to all economc benefits, reliance on
them f orecl osed di scussion of other economc terns in addition to
wage rates, such as inproved overtine, standby and reporting

provi si ons, holidays, vacations,
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and cost of living adjustnents. Adherence to the guidelines denonstrated the
absence of any serious intent to adj ust differences and reach an acceptabl e
common ground. %

I npasse Nbt Bona Fide. Notwthstanding the union's failure to

contradi ct the declaration of inpasse by the enpl oyers on February 28, the
| npasse was not genuine. Mitual recognition by the parties of a deadl ock
does not preclude an inquiry into whether it resulted fromgood faith

bargai ning. Reed & Prince Mg. ., 96 NLRB 850, 851, n.2, 28 LRRM 1608
(1951), enforced 205 F. 2d 131, 32 LRRM 2225 (1st dr.), cert. denied 346 US
887, 33 LRRVI 2133 (1953).

45/

The respondents assert that the union's demands denonstrate bad faith
onits part. However, the issue is not the size, as such, of either the
enpl oyers' offer or the union's demand. An economcal |y "prepost er ous”
proposal does not necessarily indicate bad faith. NRBv. g Three
Industries, Inc., 497 F.2d 43, 86 LRRM 3031 (5th Ar. 1974). The
significant distinction, because it reveals notive, is the reasonabl eness
of the underlying rationale. In contrast to the enpl oyer proposals, the
uni on proposal s were based upon concrete probl ens and suggestions solicited
fromworkers and upon studi es whi ch showed that the econom c position of
the nenbers was not only not inproving but, in some instances, actually
deteriorating, while the industry was general |y prosperous. Wile the
dermands were undeni ably expensive, they were not asserted in bad faith.
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A bona fide inpasse is reached when the parties to negotiations are
unabl e to reach agreenent despite their best, good faith efforts. Mntebello

Rose ., Inc., 5 AARB No. 64 (1979). The enpl oyers' adherence to the wage and

price guidelines was inconsistent wth good faith efforts to reach agreenent,
and, putting aside for the nonent the econom c concessions nmade by the union on
the 28th, it had resulted in a deadl ock on economc issues. A deadl ock caused
by a party's bad faith bargai ning posture is not a legally cogni zabl e i npasse.
lbid.; Valley @l ., 210 NLRB 370, 86 LRRMI 1351 (1974).

Addi tional, independent grounds support the conclusion that the inpasse
was not authentic. The enpl oyers' proposal of February 21, the "signed
contract,” was, in effect, a patently unacceptabl e final offer which forecl osed
di scussion of nandatory bargai ning subjects. A though at the tine they nade
its finality contingent upon a neani ngful union response, the nethod of
presentation of the offer, its subsequent use in ads, and the absence at the
next (and last) neeting of all but one conpany representative other than the
attorneys, all indicate that the enpl oyers i ntended to decl are an i npasse
unless the union virtually capitulated. This conclusion is buttressed by the
cavalier dismssal of the economc counterproposal the union offered on the
28th. Athough not substantial, it signified the union's wllingness to

cont i nue

- 56 -



bargaining. dven that novenent, the enployers' insistence on yet
another union proposal was unreasonable and their declaration of
| Npasse was prenat ure.

Wien the enpl oyers stood firmon their February 21 proposal,
virtual ly no discussion of many itens had yet occurred. The effect of the
enpl oyers' economi c proposal on any neani ngful di scussion of wage rates and
ot her economc terns has al ready been nentioned. By intentionally omtting
job descriptions fromtheir "contract," they rejected w thout any di scussion
the union's proposal in that area, nade two weeks earlier. Qher than
indicating their wllingness to discuss particular seniority provisions and
heal th and safety probl ens applicable to individual conpanies, they al so
rejected the union's proposal on |ocal issues, which had been di scussed only
to the extent of clarifying it at the tine of its presentation. There had
been no novenent on or substantive di scussion of union security,
nechani zation or hiring. % The outright rejection of union proposal s without
any attenpt to explain or mnimze differences is inconsistent wth a bona

fide desire to reach an agreenent. ASHNE Farns, Inc., 6 ALRB No. 9 (1980).

46/

The only area whi ch had been extensively di scussed was the subj ect of
heal th and safety; there, the reasons for each side's position were expl ored,
bot h si des nade conprom ses, and agreenents were reached. A though differences
remai ned on sone aspects, the nature of the process indicates that real
negoti ati ons between the parties coul d be, and were, producti ve.
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The growers' position on the 21st and 28th effectively forecl osed
fruitful negotiation in areas in which there was roomto nove. Smth and
Church both testified that they had authority to nmake concessions in nost areas
when the negotiations were broken off. As a general rule, even if the parties
are deadl ocked in sorme areas, there is no inpasse if they still have roomfor
novenent on naj or itens, for continued negotiations in those areas nay serve to

| oosen the deadl ock in other areas. Mntebell o Rose, supra, and cases cited

t herein.

For all of the foregoi ng reasons, | conclude that no bona fide
I npasse exi sted on February 28 and the respondents were not entitled to
break of f negoti ati ons.

Boul wari sm \Were an enpl oyer seeks to undermne and bypass the
col |l ective bargai ning representative by communicating directly wth its
enpl oyees and attenpting to convi nce themthat the conpany is responsive to
their needs and their representative i s unnecessary, the tactic has becone
known as Boul warism ¥
General Hectric Go., 418 F.2d 736, 72 LRRM 2530 (2d dr. 1969), cert. deni ed

397 US 965, 73 LRRM 2600 (1970), enforcing 150 NLRB 192, 57 LRRVI 1491 (1964).

The | eadi ng case condemmi ng the practice is NLRB v.

In General Hectric, along with other conduct that the court found indicative

of bad faith bargai ning, the conpany nounted a nassive publicity canpai gn

See, generally, Mrris, The Devel opi ng Labor Law 278-279 n. 61 (1971).
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announcing its opening offer, which it characterized as fair and firmwhile
characterizing itself as doing right voluntarily. The Board stated that the
canpai gn was i ntended to:

disparag[e] and discredit . . . the statutory

representative in the eyes of its enpl oyee

constituents, to seek to persuade the enpl oyees to

exert pressure on the representative to submt to the

wll of the enployer, and to create the inpression that

the enpl oyer rather than the union is the true

protector of the enpl oyees' interest. 1d., 57 LRRMat

1499- 1500.

The court affirned the board s finding that the conpany's
bar gai ni ng stance and conduct consi dered as a whol e was designed to
derogate the union in the eyes of its nenbers and the public at |arge.
The court described the conpany's plan as having two maj or facets: a
take-it-or-leave-it approach to negotiations in general which enphasi zed
bot h the powerl| essness and usel essness of the union to its nenbers; and
a communi cations programthat portrayed the conpany as the true def ender
of the enpl oyees' interest. The conbination denigrated the uni on and
sharply curbed the conpany's ability to change its ow position. |d.,
418 F.2d at 756. Sating that it was not prohibiting enpl oyer
communi cati ons wth enpl oyees during negotiations nor dictating or
forbi ddi ng specific bargai ni ng techni ques, the court went on to say:

... V¢ hold that an enpl oyer may not so conbi ne

"take-it-or-leave-it" bargaining nmethods wth a

w del y publicized stance of unbending firmmess that
he is hinself unable to alter a position once

taken. . . . Such conduct, we find, constitutes a
refusal to bargain "in fact." ... It also constitu-
tes ... an absence of subjective good faith,

for it inplies that the Corrﬁany can del i beratel y bargain
and communi cate as though the Lhion did not exist, in clear
derogation of the Lhion's status as excl usive representative
of its nenbers. . . . 1d., 418 F.2d at 762-763.
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Qur Board has al so concl uded i n a bargai ning context that enpl oyer
communi cations wth enpl oyees nay be persuasive evidence of a
desire to bypass and undermne the union, and viol ative of the
ALRA  Mdntebello Rose Go., Inc., 5 ALRB No. 64 (1979).

Not every communi cation by an enpl oyer about the status of
negotiations, its proposals, or the reasons, as it sees them for
a breakdown in negotiations, violates the duty to bargain in good
faith. See, e.g., Procter & Ganble Mg. Go., 160 NLRB 334, 62
LRRM 1617 (1966) (where the remai nder of the enpl oyer's conduct

evidenced good faith). |In this case, however, the general
counsel 's contention that the enpl oyers' public relations canpai gn

violated the standards of General Hectric is well founded.

Through its alter ego, the Coomttee for Fair
Negoti ations, the group of bargai ning enpl oyers published a series
of ads, and distributed reprints of nany, directed to the general
public and the enpl oyees of the growers. The ads addressed to the
workers repeatedly exhort themto pressure the union to accept the
growers' offer, stress the conpanies' concern and the union's |ack
of concern with their welfare, and accuse the union and its
officials of intimdation, terrorism msrepresentation and
outright lying, inadequate representation of its nenbers, and
msuse of funds. It would be difficult to fit nore accurately the

board s description in General Hectric, quoted above, of a

canpai gn intended to
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di sparage and discredit the union in the eyes of its constituents, to
seek to persuade the enpl oyees to exert pressure on the union to submt
tothe wll of the enployers, and to create the inpression that the
enpl oyers rather than the union are the true protector of the enpl oyees'
interest. Moreover, by the repeated insistence that the union need only
sign the "contract" that the growers had al ready signed,® and that they
have offered the maxi numpermtted by the wage and price guidelines, the
growers conveyed publicly the sane unnovi ng position that they had taken
at the bargai ning table.

Through their public relations canpai gn the enpl oyers attenpted to
deni grate, undermne and bypass the union. They al so conbi ned "take-it-or-
| eave-it" bargai ning nethods with a wdely publicized stance of unwavering
firmmess. In addition to revealing an absence of subjective good faith, such
conduct constitutes a per se refusal to bargain. N.RBv. General Hectric .,
supra, 418 F.2d at 762-763 (quoted above).

Aleged Lhilateral Changes. Two respondents, Gournet Harvesting &

Packing and Carl Joseph Maggi o, are separately charged with having instituted
unilateral changes in working conditions. It is well settled that an
enpl oyer who bypasses the col | ective bargai ning representative and

unilaterally

In Reed & Prince Mg. (., 12 NLRB 944, 4 LRRV 208 (1939) enforced 118
F.2d 874, 8 LRRM478 (1st dr.), cert. denied 313 US 595, 8 LRRVI458 (1941),
both the Board and the Court of Appeals cited an obvi ously unaccept abl e
"contract" executed by the enpl oyer, submtted to the union, and then used to
I nfl uence the enpl oyees to force the union to accept it, as an indication of
bad faith bargai ni ng.
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institutes changes in wages or other working conditions coomts a
per se violation of the duty to bargain wthout regard to good or
bad faith. See, e.g., NLNRBv. Katz, 369 US 736, 50 LRRVI 2177
(1962); QP. Mirphy Produce G., Inc., 5 ALRB No. 63 (1979);

Mont ebel | 0 Rose ., Inc., 5 ALRB No. 64 (1979).

Gournet Harvesting and Carl Joseph Maggi o i ncreased their
wage rates during the 1979 season. No justification was of fered
for Gurnet's changes, but CJ. Maggi o asserts that its increases
were consistent wth the last offer made to the union prior to the
declaration of inpasse. This is true for the increase in the
lettuce piece rate, but for the other, the carrot piece rate, no
offer fromC J. Maggi o appears in the | ast enpl oyer proposal. In
any event, while an enployer acquires a limted right to fix wages
and working conditions unilaterally after bargaining to a bona fide
inpasse, B -Rte Foods, Inc., 147 NLRB 59, 56 LRRM 1150 (1964), no

such right is acquired where the inpasse is not genuine, Pay 'N
Save Qorp., 210 NLRB 311, 86 LRRM 1457 (1974). Montebel | 0 Rose,

supra. Here, because of the enpl oyers' bad faith bargai ning, the
i npasse was not bona fide. Hence, neither respondent was entitled
to increase wages unilaterally.

At the beginning of the 1979 | ettuce season, CJ. Mggio
failed torecall its seniority workers in accordance wthits
usual practice. Its purported reason was that it considered
itself struck along with its brother conpany, Joe Maggio, in the
Inperial Valley, and it was concerned that viol ence woul d

acconpany the strike northward. | have found
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that the respondent did not justifiably believe that its seniority
workers were on strike. Even if it did, its good faith woul d not excuse
a per se violation.

e fact al one precl udes findi ngs of independent section 1153(e)
violations. The record is devoid of evidence that either conpany nade its
changes wthout first consulting the union. There is certainly no evi dence
that they did consult, and it seens likely that they did not. However, nere
suspicion wll not support a finding. Labor Board v. (ol unbi an Enaneling &
Sanping Go., 306 S 292, 4 LRRM 524 (1939); NLRBv. Garner Tool & De Mqg.,
Inc., 493 F.2d 263, 85 LRRM 2652 (8th dr. 1974). Because of the absence of

evi dence that the changes were instituted unilaterally, | shall recommend that

these conpl ai nts be di sm ssed.

THE N ON S GONDUCT

The obligation to bargain collectively in good faith is a nutual one,
see section 1155.2(a), and the conduct of the union nust al so be considered in
det ermi ni ng whet her an enpl oyer has engaged in bad faith bargaining. See,
e.g, Wld Mg. @., Inc. v. NLRB 426 F. 2d 1328, 1331-1332, 74 LRRM 2375 (6th
dr. 1970), and cases cited therein. The ALRB has recogni zed that bad faith

bargai ni ng by a | abor organi zation nay be an affirnati ve defense to a refusal
to bargain all egation agai nst an enpl oyer. Mntebell o Rose ., Inc., 5 ALRB
No. 64 (1979); also see QP. Mirphy Produce ., Inc., 5 ALRB No. 63. Uhion

conduct which the respondents contend mlitates agai nst finding a breach of

their duty to bargain includes failing to provide infornation,
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calling the strike wth its attendant viol ence, issuing publi-
cations that violated the agreenent not to publicize the
negotiations and that otherw se undermned them and engagi ng
indilatory tactics such as cancelling neetings and refusing to
accept participation by outsiders.

Failure to Provide Information. The UFWs alleged failure

to provide information about the pension, nedical, and other union
funds is asserted as an affirnative defense by sone respondents.
See &X1-1. The NLRB has only recently ruled that a union may be
required to provide information rel evant to the bargai ni ng process
and wthinits exclusive control. Local 13, Detroit Newspaper
Printing & G aphi c Gommuni cati ons Lhion, 233 NLRB 994, 97 LRRM
1047 (1977). Assuming that the ALRB adopt? a simlar rule, |

nonethel ess find little nerit in the contention that the union's
failure to provide information is indicative of bad faith
bar gai ni ng.

The union refused to provide infornati on about dtizenship
Participation Day, the paid holiday for which workers authori ze
paynent directly to a union-operated fund. What the workers do
wth their holiday pay is not a nandatory subject of bargai ni ng.
Any questions about the use of the CPD funds are an i ssue bet ween
the workers and the union, not the conpanies and the union. S nce
I nfornati on about the use of the funds is not relevant to
negotiations, the union's refusal to provide it cannot indicate
bad faith.

The union did not provide any information about the other

funds after its presentation of January 12. Regarding the
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pension plan, | have found that by then the union provided all the
requi red infornation which was available toit. S nce the plan was not
yet operative, a fact well known to the enpl oyers, requests for
I nformation about the cost of maintaining present benefits were
| napposi t e.

| have nade a simlar finding regarding the nedi cal plan, except
for a detailed breakdown of 1976 recei pts and expendi tures and the cost
of maintai ning existing benefits in the new contract period. The request
for 1976 figures was not nade until February 19, and the failure to
provide themdid not contribute to the termnation of tal ks nine days
later. The only reason given by the enpl oyers for needi ng the cost of
mai ntai ning current benefits was the wage and price guidelines.® The
enpl oyers did not request specific infornation about the Martin Lut her
King Fund until February 19. Docunents containing sone of the
i nfornati on they then requested had been nade avail abl e on January 12,
but at that tinme no questions were asked. Inits February 28 proposal
the uni on accepted the enpl oyer proposal on contributions to the fund.

In the overall context of the negotiations the effect of the
union's failure to provide informati on was negligi ble. The only
information not provided, to which the enpl oyers were arguably entitled,

was detail ed 1976 recei pts and expendit ures

49/

o Lhder the guidelines, an increase in excess of 7 per cent in the cost of
nai ntai ning existing benefits is excluded fromthe 7 per cent ceiling on annual
pay increases. See 43 Fed. Reg. 60772 (QCX 4), 60773, 60775, and § 705B-6.
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and the cost of maintaining current benefits for the nedical plan, and detail ed
reports about the Martin Luther King Fund. The absence of this infornation did
not inpede the negotiations. Agreenent about the Martin Luther King Fund was
reached prior to the declaration of inpasse, and the conpani es which
subsequent |y signed contracts wth the UFWdid so without the benefit of nore

I nformation about any funds.

Fromthe timng and nature of their requests, it appears that after
January 12, if not before, the enployers were nore interested i n naking a
record to substantiate a charge that the union was bargaining in bad faith than
in obtaining the information for legitinate bargai ni ng purposes. They
expressed no reasons for wanting the infornation, except, wth respect to the
nedi cal and pension pl ans, by reference to the wage and price guidel i nes.

Snce their reliance on the guidelines was not in good faith, their requests
stand no better. Their subsequent requests did not relate to any topi cs under
di scussion at the table, for no neani ngful discussion of fringe benefits
occurred.

In short, | conclude that the union provided al nost all of the rel evant
information that was available toit. Its failure to provide the rest played
no part in the failure to reach a contract, cf. Kohler Go., 128 NLRB 1062, 46
LRRVI 1389, 1392-1393 (1960), nwodified on other grounds sub nom Local 833, UAW
v. NLRB, 300 F.2d 699, 49 LRRM 2485 (D.C dr. 1962), cert. denied 382 U S
386, 60 LRRVI 2234 (1965), and cannot seriously be said to indicate a subjective

intent to thwart the bargai ni ng process.
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The Srike and Attendant M olence. The initiation of the strike

agai nst sel ected conpani es during negotiations is cited as evidence that the
union was not bargaining in good faith. Andrew Church testified that he
took the timng as a signal that the union was not interested in a contract
settlenent. The respondents al so contend that acts of viol ence on the picket
lines excused themfromtheir duty to bargain.

The Suprene Gourt has held that the use of economc pressure during
negotiations, even if unprotected, is of itself not at all inconsistent wth the
duty to bargain in good faith, and therefore wll not warrant an inference that
good faith is lacking. NRBv. Insurance Agents' Int'l. Uhion, 361 US 477, 45
LRRM 2704 (1960); accord, Qulf Sates Mrs. v. NLRB, 579 F. 2d 1298, 99 LRRM
2547 (5th dr. 1978); Textile Wrkers Lhion v. NLRB, 227 F. 2d 409, 36 LRRM 2778
(DC dr. 1955}, cert. denied, 352 US 864, 38 LRRM 2757 (1956). The (ourt stated

that "the use of economc pressure by the parties to a | abor dispute is not a
grudgi ng exception to sone policy of conpletely academc discussion. . .[but] is
part and parcel of the process of collective bargaining.”" 1d., 45 LRRMat 2711.
Accordingly, the fact that during the instant negotiations the unioninitiated a
strike agai nst sonme enpl oyers is not evidence of bad faith on the part of the
uni on, nor does it excuse the respondents fromtheir duty to bargain. See al so,
e.g., NNRBv. Rutter-Rex Mg. (., 245 F. 2d 594, 595-596, 40 LRRM 2213 (5th dr.
1957); Lion QI V. NNRB, 245 F.2d 376, 379, 40 LRRM 2193 (8th dr. 1957).
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By the sane token, there is no inherent connection
between strike-rel ated vi ol ence and bad faith bargai ni ng. M ol ence
on the picket line does not of itself denonstrate a |lack of desire
to reach an agreenent at the bargaining table. Fcket |ine
m sconduct has been rejected as a defense to charges of surface
bargai ning. See NLRB v. Ranona' s Mexi can Food, 531 F.2d 390, 92
LRRM 2611 (9th dr. 1975), enforcing 203 NLRB 663, 83 LRRM 1705
(1973);: ¥ MacMIlan Rng-Free Gl ., Inc., 160 NLRB 877, 63 LRRMV
1073, 1076 (1966), nodified on other grounds 394 F. 2d 26, 68 LRRV
2004 (9th dr. 1968); Kohler (o., 128 NLRB 1062, 1181, 46 LRRMV

1389 (1960) (trial examner's decision), nodified on other grounds
sub nom Local 833, UAWv. N.RB, 300 F.2d 699, 49 LRRV 2485 {DC
dr. 1962), cert. denied 382 US 836, 60 LRRM 2234 (1965).

In Kohl er, supra, while generally finding that the

enpl oyer had engaged i n surface bargai ning, the Board al so found
that the enpl oyer was justified in not bargai ni ng during periods
of violence and inti mdation, where the msconduct was severe, the
union was clearly responsible for it, and the enpl oyer asserted it
as a reason for refusing to neet. See id., 46 LRRMat 1395; see

al so Lhion Naci onal de Trabaj adores, 219 NLRB 862, 90 LRRM 1023

(1975), nodified on ot her grounds,

Qounsel for sone respondents inaccurately characterizes the
Board' s hol ding and erroneously states that the court denied
enforcenent. See post-hearing brief for Golace Brothers, et al.,
p. 57.
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540 F.2d 1, 92 LRRM 3425 (1st dr. 1976).% A though excusi ng the enpl oyer
fromits obligation to bargain, the Board does not suggest in either
deci sion that the msconduct was equivalent to bad faith bargai ning by
t he uni on.

Here, none of the respondents refused to neet with the uni on because
of the violence; hence, the issue of whether they woul d have been justified had

they refused is not reached.®

~The quotation in counsel's brief fromthe Trabaj adores opini on (see post -
hearing brief for Golace Brothers, et al., p. 56) appears in the context of a
di scussion of refusing to enter a bargaining order as an alternative to the
nore drastic renmedy of decertifying a uni on whi ch has engaged i n serious,
repeated, violent and coercive conduct; the entire discussion is dictum See
id., 92 LRRMat 3433-3436. The union did not petition for review of the
dismssal of its 88(a)(5) conplaint; enforcenent of the Board's finding of
88(b) (1) (A (the equival ent of 81154(a) (1) of the ALRA) violations by the
union was the only issue before the court.

Laura Mbdes Go., 144 NLRB 1592, 54 LRRM 1299 (1963), and Al ou
Ostributors, Inc., 201 NLRB 47, 82 LRRM 1102 (1973), the other decisions cited
by counsel, are al so inapposite. In both cases the Board found enpl oyer
viol ations of 88(a)(5) despite violence and intimdation by uni on agents.
Because of the union msconduct it declined to issue bargal ning orders,
however, and directed that el ections be conduct ed i nstead.

52/

S nce the conpanies at the tabl e coul d di sassoci at e t hensel ves
fromone another at any tine, at nost only those-that directly
experi enced the viol ence woul d have been justified in refusing to
bargain. Those conpani es excl ude all the respondents except ol ace
Brothers, Lu-BEte, Gournet, Vessey, and Joe Maggi o.
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The respondents have not denonstrated any rel ationshi p between
the picket Iine msconduct and union conduct at the tabl e such
as would give rise to an inference of bad faith. They have
not even shown that their own negotiating conduct was in any
way affected by it.

Nor does the evidence establish that the uni on sponsored
or condoned the msconduct. The fact that sone peopl e engaged in
m sconduct cane frompicket lines and in sone instances carried
uni on banners is insufficient to hold the union responsible. .
A unbers Local 195, 233 NLRB 1087, 97 LRRM 1023 (1977). Even if

the uni on bore sone responsibility, it woul d make no difference.
The case here fits the Nnth Qrcuit's statenent in

Rano’ s Mexi can Food, supra:

The Gonpany' s last ditch claamthat it was
excused fromgood faith bargai ni ng by reason of,
first, the enpl oyees' strike, and, secondly, the
pi cket |ine msconduct or violence, is utterly
wthout factual basis or legal nerit. . . . BEven
[if it had control over the picket |ine m sconduct
and viol ence], the Lhion's behavior in the instant
case coul d not have so inpaired the bargaining
relationship as to render further negotiations
fruitless. . . . [Tlhe use of strike tactics which
nay deserve condemmation does not in itself
constitute a refusal by the Lhion to bargain in
good faith. . . Picket-line violence may be the
natural 'by-product of the frustrati on and
enot i onal i sm engendered by a prol onged col | ecti ve
bargai ning negotiation. . . ." 1d., 92 LRRMat
2615 (citations omtted).

Publ i cations. The respondents claimthat the

union's | eaflets and newspaper advertisenent violated the
agreenent not to publicize the negotiations and indicate
bad faith bargai ning. The agreenent agai nst publicity was

vague, but
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appears to have been directed agai nst revealing the contents of the negotiating
sessions to the news nedia.® The leaflets did not violate the agreenent
because they were not distributed to the press or the public at |arge.

The uni on's uncontradi cted expl anation of the La Voz advertisenent was
that it was intended to advi se union nenbers, many of whomread the newspaper,
of the terns of the union's economc proposal. Nothing indicates that the
agreenent was i ntended to prohibit communications about the contents of
proposals with people directly affected, whether enpl oyers or union nenbers.
The ad does not purport to report the contents of the negotiating sessions.
Even though its circulation was not limted to union nenbers, | conclude that
it did not violate the agreenent.

The nore inportant issue is whether either the ad or the
leaf l ets indicate bad faith bargai ning. The respondents nake no
argunent and cite no authority for the proposition that communi cations
between a union and its nenbers nay indicate bad faith bargai ning. The
concept of Boul wari smdoes not apply, for there the thrust of the
unlawful activity is the bypassing of the workers' representative. See
NLRB v. General Hectric ., 418 F. 2d 736, 72 LRRM 2530 {2d dr. 1969),
cert. denied 397 US 965, 73 LRRM 2600 (1970), and di scussi on above.

Aunion's right to communicate its negotiating demands to the

people it represents is indisputable. Indeed, such a

See note 39, above.
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practice is desirable, particularly where, as here, nenbership
ratification of the final contract is required, even if as a
consequence the union finds itself pressured not to nodify its
demands or nake concessions. However, there is no reason to
believe that Galifornia farnmmorkers are so nai ve or uninforned
that they are incapabl e of understandi ng the concept of

negoti ating—er, as union negotiator David Burciaga put it,
"Mexicali bargaining.”" There is no basis for concluding that the
union's adverti senent is evidence of bad faith bargai ni ng.

The leaflets distributed by the union fall into two
categories: the single leaflet distributed around January 4th
that accuses the growers of trying to divide the workers wth
threats, bribes and promses; and the series of |eaflets that
urges support for the strike and, in sone instances, accuses
the growers of conplicity in the "nurder" of Rufino Contreras.
Regarding the latter leaflets, the respondents do not contend
that urging support for the strike was inproper; the only
argunent they advance, nmade during the course of the hearing, is
that by the accusations about (ontreras' death the |eaflets
"poi soned” the mnds of the workers against the-growers. A the
tine, however, there actual |y were hom ci de charges pendi ng
agai nst three Mari o Sai khon forenen.

Aunion's interest in comunicating its views toits
nenber ship and pleading for a united front is an inportant one
and shoul d not be restricted unnecessarily. N.RB v. Uhion

Naci onal de Trabaj adores, 540 F.2d 1, 92 LRRM 3425 (1st Qr.
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1976); see generally Letter Carriers v. Austin, 418 US 264, 86 LRRV
2740, 2744 (1974). Qven that there was sone basis for the union's

accusations, and that the sane rational e for restricting union

di spar agenent of enpl oyers as for the converse proposition does not
exist, | conclude that these union | eafl ets do not constitute evidence
of bad faith bargai ni ng.

The asserted justification for the January 4th leafl et—that it
was directed at certain conpani es who were conducting decertification
canpai gns i s unpersuaci ve i n the absence of evidence identifying those
conpani es or showng that distribution was [imted to their enpl oyees.
Even so, and assumng w thout deciding that a union's communi cations
wWth its nenbers under sone circunstances nay be indicative of bad faith
bargai ning, | conclude that a single, isolated instance such as this
does not warrant such an inference.

Meeting Cancel lations and Qher Alegedly Olatory Tactics. The

respondents contend that the union's lack of desire to reach a contract
qui ckly was nanifested by its cancel lation of negotiating sessions. The
UFWcancel | ed four schedul ed neetings in Decenber/ postponed a neeting
set for January 4 until January 5th, and cancel | ed three neetings
schedul ed for the week of February 10. The February neetings were
cancel l ed in observance of the strike-related death and funeral of
Rufino Gontreras. The respondents do not assert that this was not a

val i d reason.
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The Decenber neetings (and, presunably, the January 4th
one, al though no reason was stated) were cancel | ed because the
uni on' s econom c proposal was not ready and the enpl oyers were
unwi I ling to respond to anything before they had the union's
conpl ete proposal. The reason for the | ateness of the union's
econom ¢ proposal was the enpl oyers' delay in providing requested
information. Because of the condition they inposed and their
delay in providing informati on, the enpl oyers, not the union, were
ultinately responsi bl e for the cancel |l ation of the Decenber

neetings. . ASHNE Farns, Inc., 6 ALRB No. 9, p.20 (1980).

The allegation that the union was not diligent in
neeting is decisively put to rest by the fact that the uni on
twceindicated its wllingness to neet continuously, and tw ce
was rebuffed by the enpl oyers. O January 12, the union
suggested dai |y neetings, and the response of the enpl oyers'
negotiators was that their schedules would not allowit; on
January 23, when the union responded affirnmatively to an
enpl oyer proposal of continuous neetings, the enpl oyers i nposed
the condition that a federal nedi ator be incl uded.

As anot her exanpl e of dilatoriness, sone respondents cite
the Los Angel es sessions of January 16, 17, and 13, at which only
Davi d Burciaga and one nenber of the bargai ning commttee

appeared, and not hi ng of substance was di scussed. * At the

Qounsel asserts that the enpl oyers believed the rest of the
coomttee remained in the Inperial Valley to plan viol ence (see
post-hearing brief on behal f of Gol ace Brothers, et, al., p.

24), but nothing in the record supports either the belief or the
under | yi ng proposition.
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precedi ng neetings the union had clearly stated its position that nothing
neani ngf ul coul d be acconplished until the enpl oyers submtted an economc
count er proposal , and the enpl oyers had predicted that their counterproposal
woul d not be ready until the week of January 22nd. (The conpani es' opening 7
per cent offer—a sinple, two-page docunent—was actual |y presented at the end of
the January 18 session, nore than seven weeks after negotiations had begun and
al nost two weeks after the union's economc proposal, and then only after the
uni on had repeatedly demanded it and refused further contract extensions.) The
| ack of neani ngful discussion at the Los Angel es neetings was the result of the
conpani es' intransigence nore than the union's.

The union's rejection of participation by representatives fromthe
Federal Mediation and CGonciliation Service and the Gouncil on Vége and Price
Sability is also raised by the respondents. The inclusion of a ONPS
representati ve was a corol lary of the enpl oyers' bad faith assertion of the
wage and price guidelines. dven the distance between the positions of the
parties and the enpl oyers' apparent |ack of good faith/ it is highly unlikely
that a FMCS nedi at or coul d have made a positive contribution. In any event,
good faith bargai ning does not require the acceptance of every procedural
proposal, and the union's insistence that it and the conpani es al one resol ve

their differences does not indicate bad faith. See
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NLRB v. Reed & Prince Mg. ., 205 F.2d 131, 32 LRRVI 2225, 2231
(st dr.), cert. denied 346 US 887, 33 LRRVI 2133 (1953),
enforcing 96 NLRB 850, 28 LRRM 1608 (1951); AdamDairy 4 ALRB No.
24 (1978) (ALO decision).

The respondents al so assert an ostensibl e | ack of
authority in the union's negotiators. Uiion wtnesses testified
that bargaining authority was del egated to staff negotiators and a
bargai ning coormttee conposed of workers; that they frequently
consul ted w th executive board nenbers and the ranch commttees;
that the negotiators were never told that the proposal s they
presented were non-negotiabl e; and that they had absol ute
authority to nake concessions at the bargai n-ingtable wthin
certain limts: a final contract had to be ratified by the
nenber shi p; the bargai ning commttee did not have authority to
extend the previous contracts, but coul d only nake
recormendat i ons; ¥ and the cormittee could not drop the denmand for
sone sort of union hiring facility wthout the approval of the

nendber shi p.

55/

The only evidence to the contrary is a hearsay statenent by
Tom Nassif, reported in the transcri ﬁt of the negotiations, that
Cavi d Burciaga had previously said the bargai ning coomttee had
authority to extend the contracts. RX 12a, pp.3-4 for 1/12/79.
If true, the nost that could be said is that the coomttee either
had nore authority than admtted at the hearing or that it
clained greater authority than it in fact had. In any event, the
hear say statenent is not conpetent evidence.
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The parties to collective bargai ning have a duty to invest
their negotiators wth sufficient authority to conduct neani ngful
bargaining. See NNRBv. FHtzgerald MIls, 313 F. 2d 260, 52 LRRVI 2174
(2d dr.), cert. denied 375 US 834, 54 LRRVI 2312 (1963); Nati onal
Anusenents, Inc., 155 NLRB 1200, 60 LRRM 1485 (1965); Han-Dee Spring
& Mg. @., 132 NLRB 1542, 48 LRRVI1566 (1961). The linitations

testified to did not hanper the ability of the union's negotiators to
conduct neani ngf ul bar gai ni ng.

The nost concrete evidence of any naterial limtations on the
bargai ning coomttee's authority was provi ded by forner nenber George Mbses,
who appeared on behal f of the growers. Hs description of the early functioni ng
of the bargai ning was coormttee was consistent wth that of the union
W tnesses, but he also testified that he was advised by Ann Smth that the
comttee' s January 23rd agreenent to invite a ONPS representati ve had been
repudi ated by Gesar Chavez, and that thereafter the coomttee was told what it
was going to do and howto do it.

Apparently both Chavez and Marshal | Ganz were consul t ed about
t he decision, and both opposed it. Even though Mbses' hearsay testinony
is uncontradicted, it is not clear whether Chavez actual |y overrode the
coomttee, for Mbses conceded that he did not attend a conmttee neeting
hel d that night. There was no direct evidence of what occurred at the

neeting, but one inference is that the coomttee reversed itself after
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hearing the reasons for the union | eadershi p's opposition. Even if the
coomttee was overruled on this question, it was not about a naterial

bar gai ni ng i ssue, but was nerely a question of the appropriate tacti cal
response to the enpl oyers' specious reliance on the presidential guidelines.

d greater significance is Mses' claimthat the authority of the
bargai ning coomttee was sharply curtailed thereafter, but it does not
wthstand scrutiny. He could cite no other instance of the overruling of a
comttee decision. Ann Smth's telling the coomttee what was on the daily
agenda for the negotiating sessions was the only exanpl e he gave of the
comttee' s being told what to do. Wile his testinony nakes clear his
personal frustration wth the negotiating process, taken as a whole it does not
establ i sh that the union negotiators | acked authority to conduct neani ngf ul
bar gai ni ng.

In general, each party to the collective bargai ning process has the
right to choose whonever it wants to represent it. Harley Davidson Mtor (o.,
Inc., 214 NLRB 433, 87 LRRM 1571 (1974); General Hectric Go. v. NNRB, 412 F. 2d
512, 71 LRRM 2418 {2d dr. 1969). Notw thstandi ng the assertions of various

grower wtnesses that they understood the absence of Jerry Gohen or Marshall
Gnz to signify that the union was not serious, the respondents have failed to

denonstrate how the union's sel ection of negotiators evidenced bad faith.
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SUMVARY

| concl ude that the respondents refused to bargai n
collectively in good faith in violation of sections 1153(e) and,
derivatively, 1153(a), by engaging in surface bargai ning wthout a
serious desire to reach an agreenent if possible. The absence of bona
fide intent is denonstrated by: the conditioning of any response upon
the union's submssion of a conpl ete proposal, conbined wth the
delay in providing requested i nfornati on and fol | oned by the
subm ssion of an obvi ously unaccept abl e | anguage count er proposal ; the
adamant insistence on the controlling applicability of the wage and
price guidelines, naintained to the point of deadl ock w thout
factual or legal nerit or even good faith belief to support it;
the submssion of a patently unacceptable final offer and the
decl aration of inpasse when nmany topi cs had not been seriously
di scussed and roomfor novenent on nmajor itens renai ned; and the
publ ic rel ations canpai gn whi ch deni grated and undermned the uni on,
and attenpted to bypass it as the col |l ective bargai ni ng
represent ati ve.

The enpl oyer's w dely publicized stance of having
offered all that they coul d, conbined wth their take-it-or-
| eave-it tactics at the table, also constitutes a per se
refusal to bargain. However, the evidence does not support
findings that Gournet Harvesting & Packing and Carl Joseph
Maggi o coomtted further per se violations by unilaterally

changi ng wor ki ng condi ti ons.
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The defense of bad faith bargaining by the union is
wthout nerit. The strike and the occasi onal viol ence which
unfortunatel y acconpanied it are not inconsistent wth good faith
bargai ning and do not warrant an inference of bad faith. The
cancel l ation of neetings and other allegedly dilatory conduct were
inlarge part caused by the enpl oyers' actions. The union's
refusal to accept the participation of outsiders in the
negoti ati ons does not indicate bad faith. The claimthat uni on
negoti ators | acked neani ngful authority is not supported by the
evi dence.

Bven if under sone circunstances a union' s communi cations
wth its nenbers nay indicate bad faith bargai ning, nost of the
union's publications here are unobj ectionable. The union provi ded
alnost all the relevant information requested of it, and its
failure to provide the renai nder played no part in the failure to
reach agreenment. The conduct arguably tending to indicate bad
faith—nanely, the single | eafl et accusing the growers of naking
threats and promses and the failure to provide sone infornati on—
Is sinply insufficient to indicate a subjective desire to thwart
the bargai ning process, and it pales into insignificance when
conpared to the enpl oyers' conduct.

THE REMEDY

Havi ng found that the respondents refused to bargain in
good faith in violation of sections 1153 (a) and (e) of the Act, |
shall recommend that they be ordered to cease and desi st from
their unlawful conduct and take certain affirnative actions

designed to effectuate the policies of the Act. By their
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conduct the respondents are responsible for the parties' failure to reach an
agreenent. Accordingly, in addition to neeting the usual notice
requirenents, they shall be affirnmatively directed to neet and bargain
collectively in good faith wth the UFW upon its request, and to nake their
enpl oyees whol e for the wage and ot her economic |osses incurred as a result.
See section 1160. 3; see also, e.g., AddamDairy, 4 ALRB No. 24 (1978);

Hckam 4 ALRB Nb. 73 (1978); QP. Mirphy Produce (., Inc., 5 ALRB Nb. 63
(1979); Mdntebello Rose ., Inc., 5 ALRB No. 64 (1979).

Inits recent surface bargai ning decisions, QP. Mirphy and Mntebel |l o

Rose, supra, a majority of the Board held that the nake-whol e renedy shoul d
commence on that, date upon which, inviewof the totality of the

circunstances, the respondents' unl awful conduct was first nanifested. The
very nature of a surface bargaining case nakes it difficult toidentify wth

exactitude the first appearance of bad faith. QP. Mirphy, supra.

In the present case | have found the first manifestation of bad
faith to be the delay in providing infornati on necessary for the
preparation of the union's economc proposal, coupled wth the denmand
for a conpl ete proposal fromthe union. Infornation was requested first
inlate Septenber, and again at the first fornal negotiating session on
Novenber 27, 1979; the denand for a conpl ete proposal clearly occurred

on
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Decenber 8, if not earlier. S nce Decenber 8, 1973; is the date
when the two strains of enpl oyer conduct nerged, | find that to be
the date when the respondents’ bad faith was first nanifested. ¥
Here, however, nwost respondents had pre-existing
contracts wth the union, a circunstances not yet considered in
a Board decision. Had the parties been successful in reaching
an agreenent, no resulting economc benefits woul d have been in
effect prior to January 1, 1979. (onsequently, where there are
previous contracts, the appropriate beginning date for the
nake-whol e renedy appears to be the date on which bad faithis
first nanifested or the date on whi ch the pre-existing contract
expi res, whi chever occurs later. Thus, | conclude that for
those respondents wth previous contracts, the nake-whol e

renedy shoul d commence on January 1, 1979.%

56/

The reason for the general counsel's selection of January 21,
1979, the date alleged in the conplaint for the commencenent of
bad faith bargaining, is not apparent. (None of the parties
addressed the issue of when bad faith bargai ning began in their
post-hearing briefs.)

57/

Sone contracts expired on Decenber 1, 1978, but around the
tine of the first nePoti ating session on Novenber 27, crier to any
nmani festation of enployer bad faith, the union agreed to extend
themto January 1, the expiration date of the renai ning contracts.

Even though the union agreed in | ate Decenber to further
extend all contracts to January 15, that date is not sel ected
because by the tine the union agreed to the extension the
respondents were already bargaining in bad faith. The enpl oyees
shoul d not suffer because the union extended the contracts when
the respondents were not bargaining in good faith.
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The only respondents that were not parties to prior
contracts wth the UFWand that will therefore be required to nake
their enpl oyees whol e fromDecenber 8, 1973, are Martori Brothers
Ostributors and QP. Mirphy & Sons. QUP. Mirphy, of course, was the
conpany found to have failed to bargain in good faith in QP. Mirphy,
supra, fromshortly after the March 1977 certification of the UFW and
the Board there ordered the conpany to make whol e its enpl oyees until
it cormenced to bargain in good faith and thereafter bargained to a
contract or a bona fide inpasse. S nce in the present case it did not
bargain to a contract or a bona fide inpasse, the nmake-whol e peri ods

will overlap. ¥

Inthe instant case there are indications that QP. Mirphy never
entered into negotiations with a bona fide intent to reach an agreenent.
Andrew Church testified that he was never sure who represented It and that
it delayed nore than nost in providing information. It al so has an
unsavory history of unfair |abor practices. In addition to the 1979
decision, see QP. Mirphy, 4 ALRB No. 106 (1978), and the di scussi on
therein or Case Nbo. 76-C&33-M in which the conpany was ultimately found
in contenpt of court. Inferences to be drawn froman enpl oyer's earlier
| abor relations history are not to be ignored. Local 833, UAWv. NLRB 300
F.2d 699, 49 LRRM 2485 (DC dr. 1962), cert. denied 382 US 336, 60 LRRV
2234 (1965), renmanding Kohler Go., 128 NLRB 1062, 4,6 LRRM 1389 (1960) .

Veére there not overl appi ng nake-whol e periods, this situation
woul d make a conpel |ing argunent for Board nenber Ruiz's position that
the nake-whol e renedy shoul d general | y cormence on the date the uni on
first requests negotiations. See QP. Mirrphy, supra, 5 ALRB No. 63 at
31 (concurring opinion); Mntebell o Rose, supra at 32 n. 16.
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The duration of the-nake-whole renedy is, as a general
rule, that directed by the Board in QP. Mrphy. See, e.g.,
Mbnt ebel | 0 Rose, supra; ASHNE Farns, Inc., 6 AARB No. 9
(1980). As indicated above, | do not here deci de whet her the

respondents that resuned bargaining wth the UFWon June 5, 1979,
thereby ternmnated that obligation ¥ Respondent J. J.
Qosetti Gonpany conpl etely termnated its agricultural operations
on July 24, 1979. In P &P Farns, 5 ALARB Nb. 59 (1979), an
enpl oyer that had previously refused to bargain in good faith
termnated its operations, and the Board directed it to nake its
enpl oyees whol e to the date on which it termnated its operations
and thereby elimnated all unit jobs. Accordingly, assumng that
it has not resuned agricultural operations, | conclude that J.J.
Qosetti CGonpany' s nake-whol e obl i gation should end on July 24,
1979.

The nake-whol e renedy shoul d be cal cuated i n accordance

wth the principles of AddamD ary, supra, as nodified regardi ng

pi ece rate workers by Hckam supra. The Board has acknow edged,

however, that the data relied upon in AdamDairy to calcul ate the
average negotiated wage rate is outdated. See Hckam supra;

Superior Farming Go., Inc., 4 ALRB No. 44 (1972); Kyutoku Nursery,

Inc., 4 ALRB No. 55 (1978).

Here the obvi ous and appropriate source of data for the
nake-whol e cal culations is the contracts successfully negoti at ed
between the UFWand the forner respondents after the February 23,

1979, declaration of inpasse. Mst of the

See note 9, above.
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enpl oyers, respondents and-erstwhile respondents alike, were parties to
substantially identical previous contracts, and all found sufficient
commonal ity of interest to bargain as a group.

The certification of the UFWas the col |l ective bargai ni ng
representati ve of each respondents' agricul tural enpl oyees shall be
extended for a period of one year fromthe date on which the

respondent commences to bargain in good faith. AdamDairy, supra;

see also ASHNE Farns, supra; QP. Mirphy, supra; Kyutoku Nursery,

supr a.
Accordingly, pursue to section 1160.3 of the Act, |

recommend the fol | ow ng:

60/
GCER

Respondent s CALI FORN A COASTAL FARVB, GOLACE BROTHERS, J.J, CRCBETTI
GOMPANY, | NC, GOURMET HARVESTING & PAKING LU ETTE FARMB, INC, CARL JCsBEPH
M3 Q INC, JEMGEQ INC, MRTCR BROMHERS D STRBUTCRS, 0.P. MRPHY &
SONS MMRO SATKHON INC, and VESSEY & GOMPANY, INC, their officers, agents,
successors and assigns, shall individually:

1. Gease and desist from

a. Failing or refusing to neet and bargain
collectively in good faith wth the UN TED FARM WIRKERS CF
AVERI CA AFL-Q O (UFW;

b. Attenpting to bypass the UFWas the excl usi ve

60/

| assune that J.J. Qosetti Conpany has not and does net resune its
agricultural operations. |f that assunption is subseguently determned to be
m_cgrrect, the exceptions regarding the conpany shoul d be considered null and
voi d.
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col l ective bargaining representative of its enpl oyees by way
of a public relations canpaign or in any like or related manner;

c. Inany like or related manner, interfering wth, restraining,
or coercing agricultural enployees in the exercise of the rights guaranteed
themby Labor Gode Section 1152.

2. Take the followng affirnative actions, which are deened
necessary to effectuate the policies of the Act:

a. Wth the exception of J.J. Qrosetti, upon request, neet and
bargai n col l ectively in good faith wth the UFWas the certified excl usive
bar gai ni ng representative of its enpl oyees and enbody any under standi ng reached
in a signed agreenent;

b. Mke whole its present and forner agricultural enpl oyees for
all losses of pay and ot her economc | osses sustained by themas the result of
its failure and refusal to bargain in good faith, as such | osses have been
defined in AddambDairy, 4 ALRB No. 24 (1978) and nodified in Hckam 4 ALRB No.
73 (1978); the period of said obligation shall extend from Decenber 8, 1978 or,
in the case of those respondents wth previous col | ective bargai ni ng agreenents
wth the UFW fromJanuary 1, 1979 until such tine as each respondent, wth the
exception of J.J. CRCEETTI GOMPANY, commences to bargain in good faith and
thereafter bargains to contract or bona fide inpasse; for J.J. CRCSETTI QOMPANY
the period of said obligation shall extend to July 24, 1979;

c. Preserve and, upon request, nake available to the Board or
its agents, for examnation and copying, all records rel evant and necessary

to a determnation of the
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anount s due under the terns of this order;

d. Sgnthe attached Notice to Enpl oyees and, upon its
translation by a Board agent into appropriate | anguages, reproduce
sufficient copies in each | anguage for the purposes set forth bel ow

e. Wth the exception of J.J. CRCBETTI GOWMPANY, post
copi es of the attached Notice at conspi cuous places on its premses for
90 consecutive days, the tine and pl aces of posting to be determned by
the Board s regional director; and exerci se due care to repl ace any
Nbtice which is altered, defaced, covered or renoved;

f. Wthin 30 days after issuance of this order, nail
copi es of the attached Notice in all appropriate | anguages to all agricul tural
enpl oyees enpl oyed at any tine fromDecenber 8, 1973 to the present;

g- Provide a copy of the attached Notice to each
agricul tural enpl oyee hired during the 12-nonth period fol |l ow ng the
i ssuance of this order;

h. Wth the exception of J.J, CRCEETTI CGOMPANY,
arrange for a representative of the respondent or the Board to
distribute and read the attached Notice in appropriate | anguages to
the respondent’' s assenbl ed enpl oyees on conpany tine: the readi ng or
readi ngs shall be at such tines and places as are specified by the
Board's regional director and, foll ow ng each reading, a Board agent
shall be given the opportunity, outside the presence of supervisors
and nanagenent, to answer any questions enpl oyees nay have

concer ni ng
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the Notice or their rights under the Act; the regional director shall
determne a reasonabl e rate of conpensation to be paid by the respondent to
all non-hourly wage enpl oyees to conpensate themfor tine | ost at this readi ng
and the questi on-and- answer peri od;

I. Notify the Board's regional director in witing, wthin 30
days after the issuance of this order, of the steps taken to conply wthit,
and upon request, notify the regional director in witing periodically
thereafter of further steps taken to conply.

ITI1S FUIRTHER CROERED that the certification of the UFWas the
excl usi ve col | ective bargai ning representative of the agricultural enpl oyees
of each above-naned respondent, wth the exception of J.J. CRCSETTI CGOMPANY,
be, and it hereby is, extended for a period of one year fromthe date on which
that respondent conmmences to bargain in good faith with the UFW

ITIS FURTHER CROERED that the conpl aints in Gase Nos. 79- (& 43- EC
79-CE7Q SAL, 79-CE92-SAL, 79-CE120-SAL, 79-CE 144-SAL, and 79- CE 248- SAL,
and the -allegations in Case No. 79-CE38-EC insofar as they concern
respondents ADM RAL PACKI NG AND CROMRS EXGHANCE be, and they hereby are,

di sm ssed.

DATED:  March 4, 1980.

~~ JENNIE RHI NE
Adm ni strative Law O ficer
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NOT CE TO BMPLOYEES

Ater charges were nade agai nst us by the Lhited FarmWrkers and a
hear i n? was hel d where each side had an opportunity to present evidence, the
Agricultural Labor Relations Board has found that we violated the | aw by not
bargaining in good faith wth the union, and has ordered us to distribute
and post this notice and do the things stated below V¢ wll do what the
Board has ordered, and also tell you that the Agricultural Labor Rel ations
Act is alawthat gives all farmworkers these rights:

1. To organi ze t hensel ves;
2. To form join, or help a union;

3. To bargain as a group and to choose a union or anyone they
want to speak for them

4. To act together wth other workers to try to get a contract
or to help and protect one another; and

5. To decide not to do any of these things.
Because you have these rights, we promse you that:

VE WLL NOT do anything in the future that forces you to do, or
stops you fromdoing, any of the things |isted above. |N PARTI QLAR

VE WLL neet and bargain in good faith wth the URWabout a contract
because it is the representative chosen by our enpl oyees;

VEE WLL MOT publ i sh advertisenents or distribute |eaflets that
under mine or bypass the union as the representati ve;

~ VE WLL pay our enpl oyees any noney they | est because of our
failure to bargain in good faith.

~If you have any questions about your rights as farmworkers or this
notice, you may contact the UFWor any office of the Agricultural Labor
Relations Board. (ne is located at 1629 Vst Main Sreet, H Centro,
Gl ifornia, Tel ephone: 714/353-2130, and another, at 112 Boronda Road,
Slinas, Galifornia, Tel ephone: 408/ 443- 3145.

DATED.

Gonpany:

By

(Represent ative) (Title)

This is an official notice of the Agricultural Labor Rel ati ons Board,
an agency of the Sare of CGalifornia.

DO NOT REMOVE CR MUTI LATE






STATE GF CALI FORN A
AR ALTURAL LABCR RELATI ONS BOARD

ADM RAL PACKI NG QOMPANY. ARRON LETTUCE
GOMPANY, ASSOO ATED PRODUCE D STR BU-
TARS, CALI FORN A COASTAL FARVE, GOLACE
BROTHERS, J.J. CRCEETTI GOMPANY, | NC,
QONZALES PACKI NG GOMPANY, QOURVET HAR
VESTI NG & PACKING GREEN VALLEY PRO
DUCE GOCPERATI VE,. RONRS BEXCHANGE
INC, HARDEN FARVG OF CALIFCRN A THE
HBBARD COMPANY, LU ETTE FARMVG, | NC,
CARL JCsEPH MG Q INC, JGE M Q
INC, MANN PACKI NG QOMPANY, INC, MAR
TR BROHERS D STR BUTCRS, MEYER TO
MATCES. QP. MRPHY & SONS. CBH TA
INC, MMROSAKHON INC, SALINAS
MARKETT NG GOCPERATI VE, SENN AR ZONA
INC, SN HARVEST, INC, VALLEY HAR
VEST O STR BUTCRS, INC, VEG PAK
INC, VESSEY & COMPANY, INC, and
VST COAST FARVS.

Respondent s

and

WN TED FARM WRKERS CF AMER CA
AFL-A Q _
Chargi ng Party.

WN TED FARM WRKERS CF AMBR CA
AFL-A Q
Respondent ,
and

ADM RAL PACKI NG GOMPANY.  ARRON LETTUCE
GOMPANY, ASSOJ ATED PRCDUCE DO STR BU
TARS, CALI FORN A GOASTAL FARVG, OQLACE
BROTHERS, J.J. CGRCEETTI GOMPANY, | NC,
QONZALES PACKI NG GOMPANY, GREEN VALLEY
PRODUCE QOCPERATI VE, GROMNERS EXCHANGE,
INC . HARDEN FARVG (F CALIFCRN A THE
HBBARD GOMPANY, LU ETTE FARMB, | NC ,
CARL JGBEPH MAGE Q INC, JCGE MNEXA Q
INC . MAN\N PACKI NG GOMPANY, INC. MAR
TR BROHERS DO STR BUTGRS, MEYER TG
MATCES, QP MRPHY & SONS, CGBH TA
INC, MROSAKHIN INC, SALINAS
MARKETI NG GOCPERATI VE, SENN AR ZONA
INC, SUN HARVEST, INC, VALLEY HAR
VEST O STRBUTGRS, | NC . VEG PAK
INC, and VESSEY & GOMPANY, |NC,

(harging Parti es.

Nl o e ! e e e e e e e e e s e e e v i N e e e v i i v e v e " s e S e e e s e e e e " v e e i i i

neCENT

Exae, 5:.1:.'-:;;.' '

CASE NGB, 79-CE38-EC

79- (& 36- EC
79- (& 43-EC
79- (& 45-EC
79- & 34-SAL
79- & 35-SAL
79- C& 36- SAL
79- & 37-SAL
79- (& 46- SAL
79- C& 53- SAL
79- & 64- SAL
79- (& 64- 1- SAL
79- & 70- SAL
79- (& 92- SAL
79- G5 94- SAL
79- CG& 95- SAL
79- CG&99- SAL
79- & 112- SAL
79- (& 116- SAL

CASE NO 79-Q-

79-C& 117- SAL
79- C& 120- SAL
79- C& 129- SAL
79-C& 131-SAL
79- (& 132- SAL
79- (& 144- SAL
79- & 167- SAL
79- (& 168- SAL
79- (& 183- SAL
79- C& 185- SAL
79- C& 188- SAL
79-C& 191- SAL
79- (& 202- SAL
79- C& 203- SAL
79- C& 206- SAL
79- CE 248- SAL
79- & 16- X

6- SAL

SUPPLEMENTAL DEAQ S ON G-
ADM N STRATI VE LAWGHH CER



Addi tional appearances:

WIlliamG Hoerger, Salinas, and
WlliamB. Hey (on the brief),
Sacranento, for the General Gounsel

Carnen Hores and Marcos Canacho
(on the brief), Keene, for the
Lhited FarmVdrkers of Arerica, AFL-AQ O



M decision in Admral Packing ., Gase Nos. 79-C=38-EC et

al., finding that a group of agricultural enployers had failed to
bargain in good faith wth the UFWin violation of sections 1153(e€)
and 1153(a), was issued on March 10, 1980. | noted there that a
conpl ai nt had been i ssued based upon rel ated charges agai nst the UFW
by nost of the enployers.? This supplenental decision concerns the
al l egations agai nst the union.

h March 8, 1979, follow ng the February 28-breakdown
of the group negotiations described in the nai n deci sion,
Case No. 79-(-6-SAL was filed in which the enpl oyers cl ai ned
that various conduct by the union during the course of the
negotiations anounted to a refusal to bargain in good faith.
A conpl aint was issued on April 27, 1979, alleging that the UFW
comtted an unfair |abor practice wthin the neani ng of section
1154(c) by failing to provide infornation about its nedi cal benefit
and pension plans as requested by the enpl oyers. The union filed a

tinely answer denying the substantive allegations of the conplaint.

See p.3 n.2 of the nain decision. The enpl oyers that
entered into new col | ective bargai ning agreenents wth the union
also wthdrewtheir charges against it. Seeid. at p.4 &n.3,
p.5 n.5. The current charging parties are CGalifornia Gastal
Farns, (olace Brothers, J.J. Qosetti Conpany, Lu-Bte Farns,
Carl Joseph Maggi o, Joe Maggi o, Martori Brothers D stributors,
QP. Mirphy & Sons, Mario Sai khon, and Vessey & Gonpany.



The (L case was noticed for hearing and opened wth the CE cases

consol i dated as Admral Packing, although it was not then fornal |y consol i dat ed

wth them BEvidence pertaining to the union's failure to provide information
was presented in connection wth the affirnati ve defenses asserted by the
enpl oyers. The record in the (L case renai ned open when the Admral hearing
ended. S nce all parties subsequently stated that they had no further evidence
to present concerning it,? the QL case has been consolidated-with the CE cases
w thout further hearing, pursuant to an order issued sinultaneously with this
suppl enental decision. Al parties were given further opportunity to brief the
factual and | egal issues presented by the (L case. Briefs were subsequently
recei ved fromthe general counsel and the UFW and have been consi der ed.

| turn nowto the nerits of the case. The initial issue is whether the
UFWvi ol at ed section 1154(c) by failing to provide certain infornation
requested by the enpl oyers. The requested i nfornati on consi dered here concerns
the Juan de la GQuz Farmworkers Pension Plan, the Robert F, Kennedy -Farm

VWrkers Medical P an, and the Martin Luther King Farm

See Reporter's Transcript, April 22, 1980, pp. 6-7, 9,11



Wrkers Fund.¥ The pertinent evidence is reviewed and rel evant findings of
findings of fact are contained in the nmain decision. ¥

Under section 1154(c) of the ALRA it is an unfair |abor practice for a
union to refuse to bargain collectively in good faith wth an agricul tural
enpl oyer. The obligation parallels the enployer's duty to bargain collectively
under section 1153(a). The NLRA contains substantially simlar provisions
in sections 8(b)(3) and 8(a)(5), 29 US C $$158(b)(3), 158(a)(5)(1976). It is
wel | settled under both acts that an enployer's duty to bargain in good faith
i ncl udes the duty to supply the union with requested information that is rele-
vant and necessary to col lective bargaining. See, e.g. NNRBv. Acne Industri al
G., 385 US 432, 64 LRRM2069 (1969); NLRBv. Truitt Mg. (o., 351 U S 149,
38 LRRM 2024 (1955); NLRBv. Fitzgerald MIls Corp., 313 F.2d 260, 52 LRRVI2174
(2d C 1963), enforcing 133 NLRB 877, 48 LRRMI 1745 (1961), cert. den'd. 375
US 834, 54 LRRVM 2312 (1963); Msaji,Eto, 6 ALRB Nb. 20 (1980); As-H Ne Farns,
Inc., 6 AARB No. 9 (1980); QP. Mirphy Produce . Inc., 5 ALRB No. 63 (1979);
Henet Wiol esale 0., 4 ALRB No. 75 (1978); AdamDairy, 4 ALRB No. 24

The all eged failure to provide informati on about the MK Fund is
considered, even though it is not in the conplaint, because it is contained in
the charge, is not anong the matters about which the regional director,
affirmed by the General Qounsel, explicitly refused to i ssue a conplaint, and
was fully litigated. The union's refusal to provide infornmation about its
dtizenship Participation Day (CPD Fund is not considered because it was
expressly omtted fromthe conpl aint.

4/
Passim See especially pp. 19-21, 64-66.
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(1978).
Wi le the ALRB has yet to decide the question, the national board and
federal courts have found that unions have a correspondi ng obligation to

provide information. See, e.g., Local 13, Detroit Newspaper Printing & G aphic

Gonmuni cations Lhion v. NLRB (Gakl and Press (.), 598 F. 2d 267, 101 LRRM 2036
(DC C 1979), enforcing 233 NLRB 994, 97 LRRM 1047 (1977); Taylor Forge & R pe
Wrks v. NNRB, 234 F.2d 227, 230, 38 LRRM 2230 (7th C 1956) (dicta); National

Lhion of Hospital Enpl oyees (S nai Hospital), 248 NLRB No. 86, 103 LRRM 1459

(1980); Teansters Local 959 (Frontier Transp. (o.), 244 NLRB No. 3, 102 LRRM

1117 (1979). No reason for a different result under the ALRA has been
suggested in the present case. | therefore conclude that a union's failure or
refusal to provide requested information that is rel evant and necessary to the
bar gai ni ng process may constitute a violation of section 1154 (c).

| also find that the infornmati on here requested by the enpl oyers was
rel evant and necessary. The enpl oyers contributed to trust funds for all three
pl ans, and substantial increases in their contributions were proposed by the
union: Even though the only expl anation offered for the requests was to
eval uate conpliance wth the anti-inflation wage and price guidelines, a
position taken in bad faith, the enpl oyers were entitled to infornati on about
the funds to enabl e themto evaluate the union's proposals and to fornul ate

intelligent and neani ngful counterproposals. Infornation requested of uni ons

about



simlar funds was found by the NLRB to be rel evant and necessary to

bargai ning in both National Uhion of Hospital Enpl oyees (S nai Hospital)

and Teansters Local 959 (Frontier Transp. (0.), supra. A so see Misaji

Bo, supra, where the ALRB held that an enpl oyer was not justified in
refusing to provide infornation about its pension and heal th-and-wel fare
pl ans and ot her fringe benefits.

In response to general requests for infornmation about the MK Fund, the
uni on had sone infornation avail able at the January 12, 1979, bargai ni ng
sessi on; no questions were asked, however, and the fund was not di scussed.
Seecific informati on was not requested until February 19, just nine days before
February 28, the day the enpl oyers unlawful | y decl ared an i npasse and suspended
negotiations. The union coul d not reasonably be expected to provide the
reguested information wthin such a brief period of tinme, and its failureis
not a violation of its bargaining duty. The union accepted the growers’
count er proposal about the fund at the | ast bargai ning session. That fact,
however, does not relieve the union of its duty to provide the infornation.

See As-HNe Farns, Inc., supra;, NNRBv. Fitzgerald MIls Gorp., supra; National

Lhi on of Hospital Enpl oyees (S nai Hospital ), supra.

Regardi ng the pension plan, at the January 12 session the uni on provi ded
all the requested informati on which was then available to it, and explained its

inability to provide



the rest. S nce the plan was not yet operative and reliable actuarial data
about farnworkers was not avail able, concrete information about the actual
or projected cost of benefits could not be provided. The omssion of
further inquiries about that fund fromthe infornation request of February
19 inplies that the conpanies were content wth the infornmati on and

expl anations they had received. The union satisfied its legal obligation
by furnishing the requested information or adequately explaining its
absence.

n January 12 the union provided sore i nfornation about the nedical plan
and adequat el y expl ai ned why ot her infornation, such as the anticipated cost of
new benefits under its proposal, was not available. As wth the MK Fund, the
enpl oyers anplified their request shortly before breaking off negotiations.
Athough its failure to provide the newy requested infornmati on i s excusabl e,
the union did not respond to earlier requests for data about the current cost
of providing existing benefits or the anticipated cost of naintaining themin
the new contract period. Accordingly, | conclude that it has coomtted an
unfair | abor practice wthin the neaning of section 1154 (c).

The rel ati onshi p between the union’s failure to provide infornation
and the enpl oyers' conduct renmains to be explored. Afailure or refusal to
provide rel evant infornmati on has been characterized as a per se violation of
the duty to bargain without regard to notivation. See, e.g., QP. Mirphy
Produce (., Inc., supra, 5 ALRB Nb. 63 at 12, 14; Misaji EHo, supra,

- 8-



6 ALRB No. 20 at 18; Qurtis-Wight Corp., Wight Aero. Ov. v. NNRB, 347 F. 2d
61, 59 LRRM 2433 (3d C 1965). Wiile the coormssion of a per se violation nay

indicate bad faith, that determnation ultimately depends upon a consi deration
of the totality of the circunstances. Aviolation of the duty to bargai n does
not necessarily inply the absence of subjective good faith. See J.R Norton
(. v. ARB 26 C3d 1 (1979)(technical refusal to bargain need not warrant

i nposi tion of make-whol e renedy); Kaplan's Fruit and Produce GQ 6 ALRB Nb.

36 (1980) (enpl oyer coomtted per se violations by granting unilateral wage
i ncreases during negotiations, but record as a whol e does not support
determnation that it bargained in bad faith).

In the present case, the prinary conclusion that the enpl oyers engaged
in surface bargaining wthout seriously intending to reach an agreenent is
unaf fected by the concl usion here that the union viol ated section 1154(c). As
is set forth nore fully in the nmain deci sion, when the conduct of the parties
is conpared, it is clear that the enpl oyers' unlaw ul conduct, not the union's,
caused the breakdown of negotiations. The-union did not wllfully refuse to
provide the requested information and its failure is insufficient to establish
a subjective intent to thwart the bargaining process. Nor did the failure
i npede negotiations: nothing indicates that had the union provided the
information, the enpl oyers' conduct woul d have been altered in any nateri al

way. The evi dence as a whol e



shows that the UFWdesired and worked toward an agreenent, and the

enpl oyers did not. See MFarland Rose Production, 6 ALRB No. 18 (1980).

S nce the union's failure to provide infornation played no part in the
failure to reach an agreenent and did not cause the workers to suffer any |oss,
a nodi fication of the nake-whol e renedy already ordered is inappropriate. The
union shall be directed to provide relevant infornation upon request. Further
specific requests for the desired infornation are appropri ate because the
questionabl e notivation for sone of the past requests and the passage of tine
create confusion about what infornmation is genuinely desired and currently
available. Future failure to provide avail abl e, requested i nformati on about any
fund to which the enpl oyers contribute shall relieve themof their duty to

bargai n about such fund. See National Unhion of Hospital Enpl oyees (S nai

Hospital ), supra. The union shall also take the specified steps to notify

I nvol ved enpl oyees of the outcone of this proceedi ng.
Accordingly, pursuant to section 1160.3 of the Act, | recommend the

fol | ow ng:

SUPPLEMENTAL CRCER

Respondent UN TED FARMWIRKERS (OF AMBER CAL AFL-AQ O {URW, its officers,
agents, successors and assigns, shall:
1. Gease and desist fromfailing to supply requested infornation

that is relevant and necessary to coll ective

- 10 -



bargaining, or, in any like or related nanner, refusing to bargain
collectively in good faith wth the charging parties.

2. Take the followng affirmative actions, which are
deened necessary to effectuate the policies of the Act:

a. on request, provide infornmati on about the Juan de
la Quz Farmnor kers Pension, the Robert F. Kennedy Farm \rkers
Medi cal P an, and the Martin Luther King FarmVWrkers Fund; failure
to provide requested, available information about any such fund
wthin a reasonabl e period of tine shall relieve the requesting
enpl oyer of its duty to bargai n about such fund;

b. Sgn the attached Notice to Enpl oyees and, upon its translation
by a Board agent into appropriate | anguages, reproduce sufficient copies in
each | anguage for the purposes set forth bel ow

c. Post copies of the attached Notice for 90 consecutive
days at conspicuous places at its headquarters and any offices | ocat ed
inthe vicinity of operations of the charging parties, the tines and
pl aces of posting to be determned by the Board s regional director; and
exerci se due care to replace any Notice which is altered, defaced,
covered or renoved,

d. Uon request by any charging party, provide sufficient copies of
the attached Notice for such charging party, at its option, to post and/or

distribute to all agricultural enpl oyees enpl oyed currently or hired during the

- 11 -



12-nonth period, followng the i ssuance of this order;

e. on the consent of any charging party, arrange for a union
representative or a Board agent to read the attached Notice in appropriate
| anguages to that enpl oyer's assenbl ed enpl oyees, at the sane tine and pl ace as
is directed for any reading of the notice attached to the mai n deci sion herein;

f. Print the attached Notice in appropriate | anguages in all news
publications distributed to its nenbers within the six nonths follow ng the
i ssuance of this order, or, inthe event that there is none, arrange for its
publ ication in two newspapers of general circulation, one in the Inperial
Valley and one in the vicinity of Salinas, said newspapers to be sel ected by
the regional director;

g- Notify the regional director inwiting, wthin 30 days after
the i ssuance of this order, of the steps taken to conply wth it, and upon
request, notify the regional director in witing periodically thereafter of

further steps taken to conply.

DATED 5 Septenber 1980.

e ———

Jenni e Rhi ne
Administrative Law Gficer
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