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CEG S AN AND CRDER

O January 27, 1981, Admnistrative Law Gficer (ALO Brian
Tomissued the attached Decision in this proceedi ng. Thereafter,
Respondent tinely filed an exceptions and a supporting brief. As the
ALO recommended that the conpl aint herein be di smssed, Respondent
excepts only to the ALOs denial of its request for an award of
attorney's fees and litigation costs agai nst the General Counsel .

The Board has consi dered the record and the ALO s Deci sion
inlight of the exceptions and brief and has decided to affirmthe
rulings, findings, and conclusions of the ALO and to adopt his
recommended Q der.

Respondent contends that an award of fees and costs is
needed as a deterrent to the prosecution of neritless and vexati ous
charges. Respondent bases its request on prior decisions of this Board
where we indicated that the standard for an award of attorney's fees
and costs to an exonerated respondent woul d be whet her the conpl ai nt

was so clearly lacking in nerit that



prosecution of the case could be characterized as frivolous. S L.
Dougl ass (July 26, 1977) 3 ALRB Nb. 59; Joe Maggi o (June 15, 1978) 4 ALRB
No. 37; Golden Valley Farmng (Cct. 23, 1978) 4 ALRB No. 79; Tenneco Vst
(May 27, 1981) 7 ALRB No. 12. In the nost recent case concerning an

award of attorney's fees and costs, we declined to nake such an award on
the grounds that the conplaint was issued wth reasonabl e cause to
believe the allegations therein were true and that "the conduct of the
litigation by the General Counsel ... was not frivolous." Tenneco Vst
(May 27, 1981) 7 ALRB No. 12.

A though in each of the aforenentioned cases we have nade a
determnation as to whether attorney's fees and costs were warranted, and
consistently found that they were not, the Board has not resol ved the
guestion of whether it has the authority to make such an award. Rather
than continue to entertain requests for attorney's fees and costs under
these uncertain conditions, we have decided that we shoul d now resol ve
the question of whether the Board has authority to award fees and costs
agai nst the General Gounsel to a respondent who is exonerated of all
unfair |abor practices alleged in a conplaint. For the reasons set forth
bel o, we conclude that this Board does not possess such authority.?

The general rule in this state regarding the availability

Yontrary to the position taken by Menbers Song and MGarthy in their
concurring opi nion, we decline to address the related question of our
authority, under section 1160.3 of the Act, to award fees and costs
agai nst a respondent as renedies for unfair |abor practices. See Wéstern
Conference of Teansters (July 21, 1977) 3 ALRB Nb. 57. V¢ believe the
question of our inherent power as a tribunal to award fees and costs is
different enough fromthe question of our power to award themunder our
explicit remedial authority to require us to defer any reconsideration of
that issue until it is appropriately before us.

7 ALRB No. 35 2.



of an award of fees and costs is expressed by statute:

Except as attorney's fees are specifically provided for by

statute, the neasure and node of conpensation of attorneys

and counselors at lawis left to the agreenent, express or

inplied, of the parties; but parties to actions or

proceedings are entitled to costs and di sbursenents as

herei nafter provided. GCode of dvil Procedure section 1021.

Traditionally, two different kinds of authority have been

relied upon to create exceptions to section 1021 -- the "equitabl e"
powers of a tribunal and its power to supervise its own processes. As we
shall see, no definitive Galifornia authority has yet recogni zed an
exception to section 1021 that operates as a sanction agai nst | osing
parties. The judicially created equitabl e exceptions (an anward froma
"common fund', "substantial benefit", or "private attorney general ") are
based upon a policy of reconpensing beneficent conduct, rather than of

sanctioni ng i nproper conduct. For exanple, in D Amco v. Board of Medi cal

Examners (1974) 11 Cal.3d 1, the Suprene Gourt described the origins of
the "common fund' and the "substantial benefit theory” in this way:

[Alppel l ate decisions in this state have created two non-
statutory exceptions to the general scope of section 1021, each
of which is based upon the inherent equitable powers of the
court. The first of these is the well-established "comon fund"
princi ple: when a nunber of persons are entitled in comon to a
speci fic fund, and an action brought b?/ aplaintiff or
plaintiffs for the benefit of all results I1n the creation or
preservation of that fund, such plaintiff or plaintiffs nay be
awarded attorney's fees out of the fund [Gtations] .... The
second principle, of nore recent devel opnent, is the so-called
"substantial benefit" rule: when a class action or corporate
derivative action results in the conferral of substantial
benefits, whether of a pecuniary or non-pecuni ary nature, upon
the defendant in such an action, that defendant may, in the
exercise of the court's equitable discretion, be required to

yi el d sone of those benefits in the formof an award of
attorney's fees. 1d. at 25.
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Smlarly, the "private attorney general " exception is based upon the
principle that when it is inequitable for the author of certain kinds of
benefits to bear the entire cost of their production, the courts have inherent
power to award fees in order to subsidize his efforts. Serrano v. Priest
(1977) 20 Cal . 3d 25, 46-47.

In DAmco v. Board of Medical Examners (1974) 11 Cal.3d 1, the

Suprenme (ourt appeared to suggest that sanctioning "vexatious or oppressive
conduct” mght be a further equitable exception to the general rul e agai nst
awarding attorney's fees,? but specifically declined to consider the issue.
Id., at 27. Athough at |east one appel |l ate court has construed the court's
| anguage in D Amco as recognition of such an exception, see e.g., Save H
Toro Assn. v. Dayo (1979) 98 Cal . App. 3d 544, 555, we think it clear fromthe

case itself as well as the high court's reference to it in Bauguess v. Paine
(1978) 22 Cal.3d 626, that D Amco does not establish any such principle.

In DAmco v. Board of Medical Examners (1974) 11

CGal . 3d 27, this court declined to consider a further
equitabl e extension to the rule regarding attorney’s
fees. That case raised the issue of whether one who has
been required to litigate because of "vexatious or

oppr essi ve conduct” of another party nay be awarded
attorney's fees to penalize that party, absent statutory
aut ggrf t%/. (7Errpha3| s added.) Ibid., Bauguess v. Paine
at , tn. 7.

I n Bauguess v. Paine, supra, 22 Cal.3d 626, the Suprene Court once

again declined to directly address the question reserved in D Amco. Bauguess

concerned the question whether a trial court

# The Tederal courts have recogni zed such an exception. See e.g.,
A yeska P peline Service . v. Wlderness Society (.1975) 421 U S 240.

7 ALRB No. 35 4,



had any power to award attorney's fees as a sanction for alleged m sconduct of
counsel at trial. Nboting the two sources of power which have been utilized to
justify awarding of attorney's fees (the equitabl e powers described above and
the court's general supervisory powers) the Gourt observed that it has "noved
cautiously in expandi ng the [equitabl e] non-statutory bases on which such
awards nmay be based,” 22 Cal.3d at 636, and that the fees-as-sanctions awarded
by the trial court did not fit wthin any of the al ready recogni zed equitabl e
exceptions. So far as the court's inherent supervisory authority was
concerned, the court was enphatic in rejecting that as a basis for such an
award: "It woul d be both unnecessary and unwi se to permt trial courts to use
fee anards as sanctions apart fromthose situations authorized by statute."”
Ibid, at 639.

Gourts of appeal, sensitive to the Suprene Gourt decision in
Bauguess v. Paine, have generally read it as not permtting an award of fees
as sanctions. Thus, in AQson v. Anett (1980) 113 Cal . App. 3d 59, 68, the

court rejected the contention that a party is entitled to attorney's fees upon
proof that the losing party acted in bad faith:

Respondents al so cite the power asserted by federal
courts to award attorney's fees in a case where the
losing party acted in bad faith, vexatiously, wantonly,
and for oppressive reasons. (Hall v. Gole (1973) 412
US 1, 5[136 L. E.2d 141, 153-154, 95 S . 1612].)
However, this doctrine does not prevail in California.
Young v. Rednman (1976) 55 Cal . App. 3d 827, 834, 838-839
[128 Cal . Rotr. 86]; Bauguess v. Paine (1978) 22 Cal . 3d
626, 634, 638-639 [150 Cal . Rotr. 461, 586 P.2d 942];
Twentieth Century-Fox FIimGorp. v. Harbor Ins. Qo.
(1978) 85 Cal . App.3d 105, 114 F_149 Gl . Rotr. 313];
Qoalition for L.A Qounty Planning etc. |Interest v.
Board of Supervisors (1977) 76 Gal . App. 3d 241, 246,

7 ALRB No. 35 5.



fn. 3[142 Gal . Rotr. 7661; Met zger v. S lvernan (1976) 62
Cal . App. 3d Supp. 30, 37 [133 Cal. Rotr. 355].)

In Yarnell & Associates v. Superior Court (1980) 106 Cal . App. 3d 918, 922-23,

the court concluded that a trial court could not award attorney's fees as
sanction for filing a frivol ous notion:

The theory of Bauguess is that it woul d be unnecessary
and unw se to permt trial courts to use fee anards as
sanctions where not authorized by statute. [f attorney
conduct is disruptive of court process, the court nay
puni sh by contenpt. Wen acting under its contenpt
powers, the court nust act wthin procedural
safeguards. ‘The use of courts’ inherent power to

puni sh m sconduct by awarding attorney's fees nay
Inperil the i ndependence of the bar and thereby
undermne the adversary system' (22 Cal.3d at p. 638.)
dearly, the Bauguess reasoning applies to any sanction
occasi oned by attorney conduct, whether denom nated
‘attorney's fees' or nerely 'sanctions.’

See also People v. Silva (1978) 114 Cal. App. 3d 538 (Bauguess v. Paine

precl udes anard of attorney's fees as sanctions for filing vexatious notions).
It is clear fromthe precedi ng di scussion that the

question of the power of a California tribunal to anard attorney's fees as a

sanction for vexatious litigationis, at best, an open one. However, wth

respect to the award of fees sought agai nst the General Counsel in this case,

what ever doubts about our authority were generated by the D Am co- Bauguess

line of cases are sufficiently reinforced by i ndependent statutory reasons for
us to concl ude that such an award is beyond our power. To this point, our

di scussi on has sinply assuned that our inherent powers as a tribunal are equal
to those possessed by the courts, but we nust recognize that admnistrative

agencies can only act wthin the

7 ALRB No. 35 6.



scope of their del egated powers.

It is settled principle that admni strative agencies
have only such powers as have been conferred on them
expressly or by inplication, by constitution or statute.
[AQtations] An admnistrative agency, therefore, nust
act wthin the powers conferred upon it by | aw and nay
not validly act in excess of such powers. Ferdy v.
Sate Personnel Bd. (1969) 71 Cal.3d 96, 103-104.“

Pursuant to Labor Code section 1160.3 we have been granted the authority to
adj udi cate unfair |abor practices. A though that authority includes the
discretion to give concrete content to the catal og of unfair practices
enunerated in the Act, Republic Aviation Corp. v. NLRB (1943) 324 U S 793 [16

LRRM 620], we still nay issue orders, after notice and upon hearing, only

agai nst persons who have been found to have coomtted unfair |abor practices.
Under our statute, only "agricultural enpl oyers” or "l abor organizations" can
coomt unfair |abor practices. Accordingly, we do not believe we have
authority to issue an order against a party who not only has not been found to
have coormtted an unfair |abor practice, but being neither an agricul tural

enpl oyer nor a | abor organization, is not definitionally capabl e of
LT

¥ onsuners Lobby Agai nst Monopol i es v. Public Wilities Coorm (1979) 25
CGal . 3d 891 does not conpel a conclusion to the contrary. In that case, a bare
majority of the GCourt held that the Public Wilities Commssion had the
authority to award attorney's fees under the common-fund exception to Code of
dvil Procedure section 1021 to the sane extent as a court. |t found such
authority, however, through an examnation of the entire range of the Public,
WUilities Comssion's power including its broad grant of general authority to
"do all things" necessary and convenient to the regul ation of public
utilities, Public Wilities Code section 701, as well as its specific
aut hor i t¥3'£10 nake reparations to aggrieved ratepayers, Public Wilities Gode
section .

7 ALRB NO 35 7.



commtting one. 4/

This probl emal so extends to enforcenent: our orders are not self-
enforcing, Wah Gopper Go. v. NLRB (10th dr. 1943) 136 F.2d 405 [12 LRRV
797]; NLRBv. Ford Mtor Co. (5th Or. 1941) 119 F.2d 326 [8 LRRM 656], but

require court proceedings to effectuate them Because the Board nmay i ssue
orders only agai nst persons who have commtted unfair |abor practices, it is
guesti onabl e whet her we can issue an enforceabl e order agai nst any party whose
actions are not proscribed by Labor Code section 1153 or 1154.

A ven the foregoi ng circunstances, we conclude that this Board does
not have authority to make the award of attorney's fees and litigation costs
agai nst the General Qounsel, as requested by Respondent, and therefore we
hereby dismss its exception to the ALOs Deci sion.

CROER

Pursuant to section 1160.3 of the Agricultural Labor Relations Act,
the Agricultural Labor Relations Board hereby orders that the conpl ai nt herein
be, and it hereby is, dismssed inits entirety.

Dat ed: Cctober 27, 1981

HERBERT A PERRY, Acting Chairnan

JEROME R WALD E, Menber

4 W note that awards of attorney's fees agai nst federal agencies
i ncl uding the NLRB are now specifically authorized in certai n circunstances
by the Equal Access to Justice Act, P.L. 96-481. The need for such
| egi slation confirnms our conclusion that the power to nake such awards is
not easily drawn fromthe bounds of a specific renedial statute.

7 ALRB No. 35 8.



MEMBERS SONG and McCARTHY, Concurri ng:

V¢ agree with the ngjority's conclusion that this Board does not
have the authority to award attorney's fees agai nst the General (ounsel .
However, we doubt whether this Board has the authority to award attorney's
fees against a respondent. Section 1021 of the Code of Qvil Procedure
provides that attorney's fees are not recoverabl e in the absence of a specific
statutory exception. V¢ do not believe that the general renedial authority
granted to the Board in Labor Gode section 1160.3 is sufficiently specific to
create an exception to section 1021. The difference between this Board's
enabling legislation and that of the Public Wilities Conm ssion suggests that

Consuner s Lobby Agai nst Monopolies v. Public Wilities Coonm (1979) 25 Cal . 3d

891, cited by the ngjority, would not conpel a contrary conclusion. Absent
nore persuasi ve argunent, we woul d consi der reversing the concl usi on reached
by the Board on this issue in Vstern Gonference of Teansters (July 21, 1977)
3 ALRB No. 57.

Dated: Cctober 27, 1981

ALFRED H SONG Menber

JGN P. MCARTHY, Menber

7 ALRB No. 35 0.



CASE SUMVARY

Neunan Seed Conpany (UFW 7 ALRB Nb. 35
Case No. 79-C&71-EC

ALO DEd S QN

_ The al |l eged di scrimnatee, Rosas, had refused to work at a
particul ar field which he clained was subject to a strike by the Uhion.
There was no picket line at the field, nor were there any other objective
signs that a strike was in progress when Rosas declined to work the field.
Follow ng this incident, Rosas was absent fromwork for several days. He
was then di scharged on the grounds that he had refused a work assi gnnent
and had been absent fromwork for several days wthout notification to the

conpany.

~The ALOdismssed the conplaint inits entirety, finding that:
(1) even if Respondent knew of Rosas' claimthat the field was being
struck, it knew that such claimwas fal se and that there was no apparent
reason for thinking otherw se; (2) there was no indication of anti-union
ani nus on the part of Respondent; and (3) there was no causal connection
between the refusal to work the field and the di scharge. The only
exception to the ALOs deci sion was one based on Respondent's claamthat it
was entitled to an award of attorney's fees.

BOARD DEA S ON

‘The Board addressed the question of its power to award attorney's
fees. Noting that a general policy against the anard of fees is expressed by
statute, Galifornia AQvil Procedure section 1021, the Board first considered
whet her the award sought agai nst the General Counsel fit any of the recognized
exceptions. It concluded that, although it is still an open question, there
is at present no judicial authority permtting an award of fees as sanctions.
Wth respect to an award of fees agalinst the General Counsel, the Board hel d
that it did not have authority under the statute to nake such an award.
Menbers Song and McCarthy, concurring, expressed doubt that this Board has
authority to award attorney's fees agai nst a respondent, on the basis that the
renedi al authority granted in section 1160.3 of the Act is not sufficiently
specific to create an exception to Code of Avil Procedure section 1021.

* * %

This Case Summary is furnished for information only, and is not an official
statenent of the case, or of the ALRB.

* * %
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NEUVAN SEED GOMPANY,

|
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) Case No. 79-CE71-EC
and )
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AFL-d Q )
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- >
Wlliam G R chardson, California, B
for the General Gounsel . -
Chris A Schneider, Galifornia, -
for the Charging Party ":?

WIiliamF. Micklin, California —— N
for the Respondent
DEQ S| ON

STATEMENT G- THE CASE

Brian Tom Admnistrative Law Gficer: This case was heard by ne
on June 19 & 20,1980 in H Centro, Galifornia. The hearing was hel d
pursuant to a conplaint and notice of hearing issued March 20, 1980, and
duly served on the Respondent, Neunman Seed CGonpany. The conplaint is based
on charges filed on August 7, 1980 by Uhited Farm Wrkers of Anerica, AFL-
A O (hereafter "UFW). The conplaint alleges that the Respondent viol ated



1153 (a) and (c) of the Agricultural Labor Relations Act (here
after the "Act").

Al parties were represented at the hearing and were given a full
opportunity to participate in the proceedings. The General Gounsel and
Respondent filed briefs in support of their respective positions after the
cl ose of the hearing.

At the close of General Qounsel's case, the Respondent nade a
notion to dismss the conplaint. | took the notion under submssion. Said
notion i s hereby denied.

Uoon the entire record, including ny observation of the deneanor of
the w tnesses and after consideration of the argunents and briefs submtted by

the parties, | nmake the follow ng:

FI NG NGS5 GF FACT

. JIRSDCION

Respondent, Neurman Seed Conpany is a corporation engaged in
agriculture in Inperial Gounty, as was admtted by the Respondent.
Accordingly, | find that Respondent is an agricultural enployer with the
neani ng of Section 1140.4 (c) of the Act.

The UFWis an organi zation representing agricul tural enpl oyees
w thin the neaning of Section 1140.4 (f) of the Act, as was admtted by the
Respondent, and | so find.

1. THE ALLEGED UNFAI R LABCR PRACTI CE

The conpl aint alleges that the Respondent violated Section 1153 (a)
and (c) of the Act by the discrimnatory discharge of Ezerquiel Rosas
(hereafter "Rosas").

Respondent general |y deni es each and every all egation alleging a

violation of the Act. Respondent essentially contends
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that the discharge was for cause.

A PRELI M NARY FACTS

The Respondent is a corporation prinarily engaged in the production
of onion and lettuce seed for sale to other conpani es. Respondent’'s nain
officeisin H Centro. In addition to seed production, Respondent al so grows
sone nel ons and sone | eaf type vegetables. At the peak of its season,
Respondent enpl oys approxi mately 60 to 70 workers. Respondent operates in
both Inperial and R verside Gounti es.

Rosas has been enpl oyed by Respondent since 1976 pernanently as a
tractor driver. At the tine of his discharge, he was enpl oyed as a general
laborer. | find himto be an agricultural enpl oyee wthin the neani ng of
Section 1140.4(b) of the Act.

Brian Gonway (hereafter "Conway") began work with the Respondent in
Qctober of 1978 as tractor forenan. Sonetine in January of 1979 he was
promoted to Production Manager. As such he was in charge of all production of
seed for the conpany. He has the authority to hire and fire enpl oyees as wel |
as to assign their work. | find himto be a supervisor wthin the neani ng of
Section 1140.4 (j) of the Act.

B.  THE TERM NATI N

Rosas testified that he was enpl oyed by Respondent since 1976. n
March 22, 1979, Rosas along wth two other enpl oyees, Ranon Martinez and
Manual Duran refused to work at a field known as Panpas 7. Rosas, Martinez and
Duran all testified that their refusal to work in Panpas 7 on March 22 was

because they bel i eved



it was on strike. Rosas & Martinez based their belief on unidentified
conpani ons who told themthe field was on strike. Duran testified that David
Martinez, whomhe identified as the enpl oyee's negotiator, told himnot to
enter Panpas 7 because it was being struck by the union. There is no further
evidence in the record as to whether there was in fact a strike on Panpas 7,
who was striking or who it was directed agai nst, if anyone.

At the tine these three workers chose not to enter Panpas 7 there
were no union pickets or representatives at the field. Rosas testified that
to his know edge Neunan Seed was not on strike. After they refused to work on
that date, they informed Rafael Solis, their immed ate supervisor, of their
reasons for not working, and Solis arranged for themto be transported back to
Gal i xi co.

h the followng day, March 23, all three workers returned to work
and all worked a full day. They all also received a witten notice from
Gonway reprinmandi ng themfor not accepting a work assi gnnent.

h March 24th Martinez and Duran worked a full day. Rosas did not
work on that day. Rosas testified that he arrived twenty mnutes |late to the
pi ck-up poi nt in Cal exi co because of a delay in crossing the border. He
testified that after he discovered that the crewhad left, he went to the
closest field to locate them but they were not there. He nade no further
effort to locate themor to notify the conpany that he woul d not be able to
work that day. He testified that when he mssed work in the past he was not
required to notify the conpany.

Oh March 25th, Sunday, Rosas did not show up for work even



though his crew was schedul ed for work that day. Wen a crewis schedul ed to
work on a Sunday, they are notified during work on Saturday. He testified
that as a field hand he rarely worked on Sundays. He testified he did not
call the office on Sunday to ask if there was work because it was cl osed.

Onh March 26, Rosas again missed his crew at the pick-up point
because unbeknownst to himthe crew was schedul ed to | eave at 4:30 that
nor ni ng because they were working in Galipatria, an hour's drive anay.
this day, he testified that he called his supervisor Solis to advise hi mof
his problem H was inforned that the crewwas working in Calipatria.
Because Rosas had | eft his car on the Mexican side of the border, he estinated
that he would only be able to work 5 hours if he had to return to Mexico to
get his car and drive to Calipatria. The record is unclear as to whet her
Rosas actually told Solis he would not work that day because of his

transportation probl em

O Tuesday, March 27, 1980 Rosas received a nessage, through Duran,
fromSolis that he should report to the shop at 7 am He reported to the
shop, but there was only a nechanic present. At approxinately 9 a.m he
overheard a conversation the nmechanic had w th Gonway over the phone asking
Rosas to wait at the shop until Gonway appeared. Rosas waited until 1 p.m
but Conway never appeared. Later that sane day around 7 p.m Rosas call ed
Gonway and was inforned that he was bei ng term nat ed.

Gonway testified that he decided to termnate Rosas for the
followng reasons: (1) Rosas’ absence fromwork and his failure to notify the
conpany; (2) Rosas’ involvenent in a prior incident at work where he and

others were allegedly working at a "snail's
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pace"; and (3) for his invol venent in what Conway refers to as the

"Panpas probl ent.

C DSOS ONG THE | SSLES AND GONCLUS ON

It is concluded that the General (ounsel has not shown, by a
preponder ance of the evidence, that Respondent, in discharging Rosas, violated
the Act.

In order to establish a prina facie case of discrimnatory
di scharge in violation of Section 1153 (a) and (c) of the Act, the General
Qounsel nust establish that the enpl oyee was engaged in union activity, that
Respondent had know edge of the enpl oyee's union activity, and that there was
sone connection or causal relationship between the union activity and the
di scharge. Jackson & Perkins Rose Gb. 5 ALRB No. 20.

Qontrary to the General Qounsel 's assertion, the extent of Rosas'
i nvol venent in union activity is not at all clear fromthe record. |t appears
that he was a nenber of the union four years immediately prior to his
dismssal. There is also evidence that he was a del egate to a union
convention in Salinas and had served as a representative of tractor drivers in
contract negotiations. Wth regard to these last two activities, however,
there is no evidence as to when they took place or how promnent a rol e Rosas
pl ayed. Though his participation woul d appear to have been nore active than
that of the discrimnatee in J.G Boswell Conpany 4 ALRB No. 13, cited by the

General (ounsel, the extent of his union activities is at best anbi guous.
It is also far fromclear whether Rosas' refusal to work at the
Panpas 7 field in the afternoon of March 22, 1979 constituted
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protected concerted activity. The field, in fact, was not being struck.
Furthernore, M. Rosas testified that to his know edge the Neuman Seed Conpany
was not on strike on March 22nd nor had it ever been on strike in the past.
He hinsel f never observed pi ckets at Panpas 7, but he had been inforned by a
co-worker that the field was being struck. The identity of Rosas' i nfornant
is not reveal ed on the record.

The General (ounsel suggests that the absence of a picket |ine at
Panpas 7 shoul d not be used to discredit the worker's belief in the struck
status of the field. She argues that given the agricultural setting, it
cannot be assuned that picket |ines woul d be established "at every field on
every day of a strike". According to the workers' own testinony, however, they
knew t hat Neunan Seed enpl oyees were not striking the whol e conpany but
bel i eved only Panpas 7 was on strike. Uhder these circunstances, the absence
of a picket line seens substantially nore discrediting than the General
Gounsel woul d al | ow

Wiet her or not Rosas was engaged in concerted union activity, it
nust be established that the Respondent had know edge of it. GConway,
Producti on Manager for Neurman Seed, who termnated Rosas on his own authority,
testified that he was unaware of any union invol venent on the past of Rosas
until August, 1979. Though the General Counsel offered no testinony directly
controverting Conway on this point, he argues that know edge of Rosas' union

activities nay be inferred fromthe record as a whole, citing S. Kuranura,

Inc. 3 ALRB Nb. 49. It should be noted, however, that in Kuranura there were
few enpl oyees, the enployer's wife was in daily contact with themand had

di scussed the union wth
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sone and the enpl oyer hinsel f had been observed phot ographi ng visiting union
personnel . The facts in the instant case are not nearly so conpelling.

Brian Gonway started working for Neunan Seed in ctober, 1978. He
became Production Manager in January, 1979. As noted earlier, the record is
devoi d of any evidence as to when Rosas participated in the contract
negotiations. There is al so no evidence that Conway had participated i n such
negotiations prior to March 22, 1979 or that he had significant direct contact
of any kind wth the workers or the union. Thus, there is no evidentiary

basis fromwhich to infer Conway' s know edge of Rosas' prior union

activity.

The General Gounsel woul d al so infer that Respondent had know edge
of Rosas’ involvenent in concerted activity at Panpas 7 on March 22nd. This,
of course, begs the question discussed supra of whether Rosas refusal to work
in Panpas 7 did, in fact, constitute such protected activity. Assum ng,
arguendo, that it did, can Respondent's know edge then be inferred? GConway
admtted being told of the Panpas incident by his forenan, Rafael Solis, but
could not recall being told why the nen refused to work. M. Solis did not
testify on this point, but I aminclined to share the General Counsel's doubts
that Conway coul d remain ignorant of his enpl oyees’ reasons for refusing a
wor k assi gnnent .

Wet her Respondent had know edge of Rosas’ union activity need not
be determned as | find no connection or causal relationship between such
activity and Rosas’ discharge. Lacking evidence of any anti-uni on ani nus on
the part of Neuman Seed, apart fromthe Panpas 7 incident to be di scussed

infra and in light of Rosas’




absence without notice to his enployer for a 3 or 4 day period and hi s
admssion that he had been regularly reprinmanded orally by Gonway in the past,
| find that Rosas was di scharged for good cause and not in violation of the
Act.

Even though there is evidence to support a justifiable ground for
di schargi ng an enpl oyee, a violation of the Act may neverthel ess be found
where the union activity is nmoving cause behi nd the di scharge or where the
enpl oyee woul d not have been fired "but for" his union activities. S
Kuramura, Inc. 3 ALRB No. 49.

The General (Qounsel raises several points fromwhich, it is
argued, one can infer that Rosas' discharge was discrimnatorily, notivated.
It is pointed out, for exanple, that Production Manager Conway never gave
Rosas a chance to explain his absences prior to firing him Had Rosas had a
previ ously unbl em shed work record, his precipitous di scharge mght indeed
raise a question as to the Respondent's notivation. But, by his own
adm ssi on, Rosas had received "daily" oral conplaints about his work from
Gonway.

The General (ounsel al so argues that Gonway was inconsistent in
listing his reasons for firing Rosas and such inconsistency is indicative of
discrimnatory intent. An examnation of the record, however, reveal s that
Gonway' s reasons were, in fact, quite consistent, being separate instances of
Rosas' unreliable performance. A reference to the "Panpas probleni as a
factor in Rosas' discharge is not inconsistent wth the charge of unrelia-
bility. Even if Gonway knew of Rosas' claimthat the field was being struck,
he al so knew that such a claimwas fal se and that there was no apparent reason

(e.g. pickets) for thinking otherw se.
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Thus, Rosas’ refusal to work in the field mght reasonably been viewed by
Gonway as further evidence of Rosas’ unreliability.

The timng of the discharge, comng so soon after Rosas’ refusal to
enter Panpas 7, mght be considered, as the General (ounsel argues it shoul d,
valid circunstantial evidence to prove a discrimnatory discharge. The cases
cited by counsel in support of this position, however, all involve fact
situati ons where the existence of protected union activity was not really
di sputed and there was no history of unsatisfactory perfornmance by the
di scharged enpl oyee. Such is not the case here. In addition, shortly after
M. Rosas’ refusal to work at Panpas 7, he remai ned anay fromthe job for 3
or 4 days without notifying his enployer. Rather than infer that Rosas’

di scharge was excl usi vel y based on the March 22nd i nci dent, which nay or nay
not have constituted union activity, it is far nore reasonable to infer that
he was di scharged because he was not a good worker. Such a conclusion is
further supported by the fact that Rosas’ two co-workers, who al so refused to
work in the Panpas 7 field, renmain in Respondent's enpl oy.

Lhi on activismdoes not provide ironclad protection agai nst
discharge. |f an enpl oyee violates established rules or policies and has been
previously reprinanded for unsatisfactory perfornmance, he cannot be surprised
if his enployer dismsses him In the instant case, it is uncertain whether
Rosas under st ood Respondent's intended policy wth respect to notifying the
conpany in cases of |ateness. The wording of the instructions, which Rosas
acknow edged receiving, is subject to different interpretations. But even

assum ng Rosas did not viol ate an express conpany

-10-



policy, he was aware that his enpl oyer was dissatisfied with his work. He had
recei ved nunerous oral conplaints as well as a witten reprinand for his
failure to work on March 22nd.

A ven these anpl e grounds for dismssal and the absence of any
indication of anti-union aninus on the part of the Respondent, | find that
Rosas’ discharge did not constitute violations of Sections 1153 (a) and (c) of
the Act.

Respondent al so rai ses as an i ssue that Neunan Seed Conpany shoul d
be awarded reasonabl e costs of litigation and attorney’s fees. After
review ng the various authorities cited by respondent in his brief, I find no
basis for such an award. Accordingly the request for attorney’s fees and costs

i s deni ed.

RECOMMENDED CRDER

It is hereby recommended that the conplaint be dismssed inits

entirety.

Cated: January 27, 1981
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