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CEA S AN AND CRDER
In Novenber 1980, Admnistrative Law Gficer (ALO Stuart

A Win issued the attached Decision in this proceedi ng. Thereafter,
Respondent tinely filed exceptions to the ALOs Decision and a bri ef
in support of exceptions.

Pursuant to the provisions of Labor Code section 1146, the
Agricultural Labor Relations Board has delegated its authority in this
natter to a three-nmenber panel .

The Board has consi dered the record and the attached
Decision in light of the exceptions and brief and has decided to affirm
the ALOs rulings, findings, and conclusions only to the extent
consi stent herew th.

General (ounsel alleged in the conplaint that Respondent
vi ol at ed Labor Code section 1153 (c) and (a) by its layoff of Bernabe
and Luz Ramrez, husband and w fe, because of their support for and
activities in behalf of the United FarmWrkers of America, AFL-AO
(UAY. General Qounsel was granted | eave to anend the conpl ai nt at

hearing in order to allege additionally that



Respondent vi ol ated Labor Code section 1153 (d) by its subsequent
refusal to reinstate the Ramrezes because they had filed the unfair
| abor practice charge in which they alleged that they had been
discrimnatorily laid off.

The ALO concl uded that Respondent had not violated the Act by
its layoff of the Ramrezes. No exception was filed wth respect to
this conclusion and it is hereby affirned. The ALO al so found that the
Ramrezes tw ce nade proper applications for work follow ng their
layoff, at times when work was available. He concluded that Respondent
refused to reinstate themon both of those occasions in violation of
Labor Code section 1153 (d) because M. Ramrez either had threatened to
file, or had in fact filed, the unfair |abor practice charge which is
the basis of this proceeding. Ve find nerit in Respondent’'s exception
to this concl usion.

The Ramrezes were anong the approxi mately 20 enpl oyees who
were laid off froma grape-pruning crew on January 22, 1980, Respondent
reduced the size of the crewon that date, choosing to give seniority
preference to enpl oyees who had worked during the spring thinning
season. Accordingly, Respondent retained only those enpl oyees whose
nanes appeared on the crew s enpl oyee roster for the previous May. The
ALOfound that the nethod utilized by Respondent to determne seniority
Was pr oper.

As the Ramrezes had not been in Respondent’'s enpl oy in any
capacity during the May qual ifying period, their nanes did not appear
on the relevant enployee list. Neither of themreturned to

Respondent' s premses followng the |ayoff to request work and they
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were not rehired.?

The Ramirezes |left the field i mediately upon bei ng i nforned of
their layoff status, encountering ranch manager Alfred Gunarra as the
| atter was approaching the work site. M. Ramrez informed G unarra
that he had just been laid off and "... if you don't hire ne, | can
turn you intothe ALRB." Qunarra suggested that if that was his
intention, he mght as well take along all enpl oyees who had been
simlarly laid off, adding, "Let themall |evel a charge against ne,"

The ALOfound that Ramirez reference to the ALRBin the
course of that conversation wth G unarra was the reason neither he nor
his wfe was rehired. The basic flawin the ALOs analysis is his
reliance on a purported adm ssi on-by Respondent whi ch is devoid of any
evidentiary support. According to the ALQ

[Qurarra] conceded that M. Ramrez's actions and

bol ng. renred. after Tt becane O ear-w thin it

days—that too nany peopl e had been laid off.
Apparent|ly the ALO has reference to his own questioning of Gunarra
duri ng whi ch he asked the wtness whether the filing of the charge "was
basically the reason they weren't rehired ...?" In hisreply tothis
question, Qunarra nerely suggested that the Ramrezes mght have been

rehired had they remained at or returned to the

Yseveral other enpl oyees whose nanes were not on the crew s enpl oyee
list for May 1979, and who were laid off at the sane tine as the
Ramrezes, were reinstated as vacancies occurred a few days later. Al
of these enpl oyees persisted in returning to the work site foll ow ng
the layoff, insisting, and ultimately prevailing, in their contention
that they had thinned for Respondent in May 1979, but in a different
crew
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work site followng their layoff, as did those workers who
ultinatel y were reinstat ed.

As no basis for the ALOs finding exists, and as the
record reveal s no additional evidence to warrant a finding that the

Ranirezes were unlawful |y denied rehire,? we shall disniss the
conpl ai nt.
CROER
Pursuant to Labor Code section 1160.3, the Agricultural Labor
Rel ati ons Board hereby orders that the conplaint inthis natter be, and
it hereby is, dismssed inits entirety.

Dated: July 10, 1981

RONALD L. RUZ, Menber

HERBERT A PERRY, Menber

JGN P. MCARTHY, Menber

I\ reject the ALOs finding that work was avail abl e when Ranirez
confronted G unarra on the roadway i medi ately follow ng the layoff, in
light of the fact that Respondent did not need to augrment the crew
until at least three days |ater.
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CASE SUMVARY

Gurmarra M neyards, Inc. (UFW 7 ALRB No. 17
Case No. 80-C&7-D

ALO DEA S QN

The ALOdismssed the conplaint insofar as it alleged that
Respondent discrimnatorily laid off two enpl oyees, husband and wi fe,
because of the husband s prior support for and activities in behal f of
the Uhited FarmWrkers of Arerica, AFL-AQ However, he concl uded
that Respondent subsequently refused to reinstate the couple in
viol ation of Labor Code section 1153(d) because they had threatened to
file, or had in fact filed, the unfair |abor practice charge herein
based on their |ayoff.

BOARD DEA S ON

The Board affirnmed the ALOs concl usion that the coupl e had
not been discrimnatorily laid off but rejected the ALOs concl usi on
that Respondent had viol ated section 1153(d) by refusing to reinstate
them The Board found that the coupl e had not made a proper
application for-work at a tine when work was avail abl e.

GROER

The Board dismssed the conplaint inits entirety.

* * %

This Case Summary i s furnished for infornmation only and is not an
official statenent of the case, or of the ALRB.

* * %
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Charging Party

Raquel C Leon
1685 "E' Sreet, Suites 101-103
Fresno, CA

for the General Gounsel -

R chard S. Quandt
P. 0. Box 625
245 (bi spo Street
Quadal upe, CA
for the Respondent

/e

Teresa de | a Rosa

P. Q Box 30

Keene, CA

for the Charging Party

DEa S ON
STATEMENT G- THE CASE

STUART A VAN Admnistrative Law Oficer: This case was
heard by ne on August 21, 22, 25 and 26, 1980 i n Del ano,

California.
The Gonplaint, dated July 8, 1980, is based on one charge

filed by the UN TED FARM WIRKERS (F AMERI CA/ AFL-A O (hereafter
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the "UFWor Unhion"). The charge was duly served on the

Respondent, GU MARRA VI NEYARDS, INC., on January 23, 1980.'
The Conpl ai nt was anended w t hout objection fromthe

Respondent by oral notion nade at the commencenent of the

hearing and reduced to witing pursuant to 8 California

Adnmini strative Code Section 20222.%2 The Conpl aint and

Arendrent al | ege that Respondent commtted certain violations of
the Agricultural Labor Relations Act (hereinafter referred to
as the "ACT").

Al parties were represented at the hearing and were given a full
opportunity to participate in the proceedi ngs. The General Counsel,
Respondent, and Charging Party (Intervenor) filed briefs after the
cl ose of the hearing.

Based on the entire record, including ny observations of
t he deneanor of the wtnesses, and after consideration of the
argunents and briefs submtted by the parties, | nake the
fol | ow ng:

H NO NGS5

I. Jurisdiction:

Respondent, A UMARRA VINEYARDS, INC., is a corporation

engaged in agricultural operations -- specifically the grow ng and
shipping of table grapes in Kern Gounty, CGalifornia -- as

Yhl ess ot herwi se specified, all dates herein nentioned refer to
1980.

2 The witten anendnment to the Conplaint was dated 5 Sept enber

1980, but indicates a filing date of 11 Septenber 1980, and a
service date of 15 Septenber 1980. A though the filing and



was admtted by Respondent. Accordingly, | find that Respondent is an
agricultural enpl oyee within the neaning of Section 1140.4(c of the
Act.

| further find that the UFWis a | abor organization within the
neani ng of Section 1140.4(f) of the Act, as was al so admtted by
t he Respondent .

I1. The Alleged Unfair Labor Practices:

The General Gounsel 's Gonpl ai nt and Arendnent charge t he Respondent
wth violations of Sections 1153 (a) and 1153(c) of the
Act by its discrimnatory |ayoff of BERNABE RAM REZ and LWZ
MAR A RAM REZ on or about January 22° because of their alleged
support for and activities on behalf of the UFW The Respondent is
further charged with violations of Sections 1153(a) and 1153(d) of the
Act by its refusal to rehire BERNABE RAM REZ and LWZ MAR A RAM REZ
because they threatened to conplain to the Board about Respondent's
discrimnatory treatnent, and did, in fact, nake a fornal conplaint to
the ALRB about Respondent's discrimnatory treatment on or about
January 23, 1980.

The Respondent denies that it violated the Act in any

respect. Particularly, Respondent contends the |ayoffs were

service are untinely under Section 20222, Respondent has nade no
obj ection thereto, and consequently has denonstrated no

prej udi ce by the lack of tineliness. | therefore consider the
Gonpl aint to be properly anended.

Wi | e the Amendnent, to Conplaint referred to January 23, the
record reflects that the layoffs occured on January | 22.



attributable to the busi ness necessity of reducing the | abor force
because of insufficient supervisory personnel during the grape
pruni ng season. The Respondent further contends that BERNABE
RAM REZ and LUZ MARIA RAM REZ were not rehired because they did
not nmake a proper application for rehire.

[11. Background:

The Ducor area of Respondent A UMARRA VI NEYARDS, INC, is the
site of a 1700-acre grape operation and 200 acres of row crops
i ncl udi ng pot at oes, wheat, and cotton in Kern Gounty, Galifornia.
Several varieties of table and w ne grapes are grown on the
Ducor ranch --Thonpson Seedl ess, R biers, Exotics, Enperors,
A exander Muskats, Italian Miskats, Queens, "Cal nerias, and

A nerias -- and the various operations required to grow, harvest,

and ship these grapes* define the seasonal work activity in
t he Ducor sector.

The pruning and tyi ng season generally starts in Decenber and
lasts until the end of February or mddl e of March. Suckering or
| eaf i ng usual | y commences sonetine in April and continues until June,
when the thinning begins. Thinning is nornally conpl eted by md-July,
and re-leafing or re-thinning will conclude by the end of July.
Harvesting of the Exotics and Queens begins in early August; Italian
Miskat s and t he Thonpson Seedl ess are picked in |late August, and the

R biers in Septenber. Dependi ng upon the weather and ot her conditions,

the harvest is usually conpl eted by Decenber.

“Tabl e grapes are the prinary crop.
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Nornal 'y, two crews of 30-45 workers each, supervised by two
forenen and two hel pers, would do the pruning and tying. e crew -
- conposed of 90 to 100- plus workers -- supervi sed by one forenman
and two hel pers woul d general |y do the | eafing and suckering. The
sane nunber of peopl e woul d al so do thinning, and the work force
woul d be reduced to about 50 for the second | eafing or rethinning.
Two crews consi sting of 120 people in total, supervised by one
foreman and two hel pers woul d work the harvest season.

Wth respect to the charge filed, the key personnel of the
Ducor area are field manager Alfred Qunarra -- partici pant
stockhol der of Respondent A UMARRA M NEYARDS, INC --; Ranch
Supervisor (and cousin of M. Qunarra) John Mirray; and the
various forenen - including Denetrio Pascua and the latter's

hel per, niece Reny Pascua, who has worked as "acting" foreperson

in her uncle's absence.

The al l eged unfair |abor practices occurred on January 22, 1980,
when BERNABE RAM REZ and his wife LUZ MAR A RAMREZ were notifi ed
that they were laid off fromthe pruning and tying crew headed by
Reny Pascua, and were not subsequent!y rehired.

Because the alleged viol ations stemfromthe sane factual context,

Goncl usi ons of Law and Anal ysis for each theory will followthe

F ndi ngs of Fact.

1110
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I'V. DO scussion:
A Facts: °
BERNABE RAM REZ and LWZ MARA RAM REZ, husband and w fe, worked

seasonal | y at Respondent's Ducor sector at |east since 1976.
Respondent' s payrol |l records reflect that LWZ MAR A RAM REZ wor ked from
August 7, 1976, to Decenber 25, 1976, presunably harvesting grapes;
fromJanuary 1, 1977 to February 5, 1977 (pruning and tying) and August
13, 1977 to Cctober 1, 1977 (harvesting); January 21, 1977 to February
18, 1978 (pruning and tying) and August 12, 1978 to Novenber 4, 1978

(harvesting); and January 27, 1979 to February 24, 1979 (pruning

and tying). (See Respondent's Exhibit No. 2). BERNABE RAM REZ wor ked
fromJanuary 5, 1977 to February 5, 1977 (pruning and tying); and
August: 13, 1977 to Novenber 5, 1977 (harvesting); January 7, 1978 to
February 18, 1978 (pruning and tying); and | August 12, 1978 to

Sept enber 16, 1978 (harvesting); and Decenber 23, 1978 to February 24,
1979 (pruning and tying). (See Respondent's Exhibit No. 1). They both
worked without incident. for various forenen including Denetrio Pascua,
Jesse Juarez and Piano Padillo. A though field manager Alfred G unarra
testified that he had informed M. RAMREZ that there was no work for
himin 1978, M. RAMREZ found a position in Denetrio Pascua' s crew
during that year.

°As neither discrimnatee testified, there was no conflict in the

evi dence regardi ng the incident surrounding the [ayoff and failure to
rehire. Thus, the chief wtnesses at the hearing were Alfred G unarra

and Reny Pascua, and to a | esser extent, bookkeeper Ral ph Dom nquez.
Unl ess otherw se indicated, all findings of fact were uncontrovert ed.
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General (ounsel alleges that M. and Ms. RAMREZ were di s-
crimnatorily laid off in January, 1980, because of M. RAM REZ
prior support for and activities on behal f of the U'W M. Gunarra
conceded that M. RAMREZ was a known UFWactivist:, who served as an
el ection observer in 1977, distributed |leaflets, spoke wth co-
workers and wore UFWenbl ens during the course of his enploynent.

M. and Ms. RAM REZ obt ai ned work again w th Respondent during
the second week of January, 1980, apparently wth sone assi stance
fromthe Delano Regional Gfice of the ALRB. (See General Qounsel 's
Exhibit 3.) They pruned and thinned in Denetrio Pascua's crew unti l
January 22,° when they, along with various others, were notified that
they were laid off. A around 7:00 a.m, prior to work, Reny Pascua,
acting foreman in the absence of Denetrio Pascua who had | eft the
area wth his ailing wfe, read froma list of nanmes. (General
Gounsel ' s #2.) Those workers not on the list were not allowed to
continue working w th Respondent .

Respondent denied that there was any anti-union notivation for
the layoffs of M. and Ms. RAMREZ Rather, Afred Qunarra
testified that the "list" was one of many conposed at his instruction

by Reny Pascua in the spring and early summer of 1979

®During his second day of testinony, M. Qunarra apparently suggested
that the layoff occurred on January 21 (RT., Vol. IIl, p. 26, 1. 24).
Because Ms. Pascua' s version fixes the layoff on January 22 (R T.,
Vol. IV, p. 56, .1. 11),which date is consistent wth M. Qunarra' s
testinony on the first day of the hearing (RT., Vol. |, p. 100, 11.
12-13), | find the layoff to have occurred on January 22. |n any
event, there is no particular significance in the di screpancy.
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to keep a readily avail abl e record of workers who thinned at

Respondent' s Ducor area. Because there was a sudden and unexpect ed
influx in the nunber of workers seeking enpl oynent w th Respondent
during this period of tine (spring, 1979), M. Qunarra attenpted to
establish a type of "seniority" accounting of those peopl e who
perforned the various seasonal operations wth Respondent. Thus, |ists
were conpil ed on a weekly basis of the workers in Denetri o Pascua' s
crew by M. Pascua' s hel per (and niece), Reny Pascua. M. Qunarra ex-
plained that this particular list (My 14-19, 1979) was utilized

to determne the people to be laid off on 22 January 1980 | because its
size - sone 75 workers - woul d enabl e Respondent to reduce the 1980
pruning crewto a manageabl e size in light of the exigent and unforeseen
circunstances of Denetrio Pascua' s departure, the abrupt resignation of
his interimrepl acenent, "Mriano", and the inability of Reny Pascua to
adequately super- | vise the rather unw el dy group of 55-60 workers.
Approxi mat el y 30-35 nenbers of the January 22 crew - incl udi ng BERNABE
RAMREZ and LLZ MM\RA RAMREZ - were not on the May, 1979 list and were

all informed that they had been laid off.

Afred Qunarra was in his car approaching the crewto supervise a
new job at approximately 7:30 a.m, as the layoff was announced. The
first person he encountered was BERNABE RAM REZ (al so in his car)who
fl agged down and stopped. M. Qunarra. M. RAMREZ inquired as to why
he was being laid off, since he had worked several previous seasons for

Respondent. M. Qunarra



expl ained that there were too many people in the crew and there was
no supervisor, so that if M. RAMREZ was not on the list, he (M.
Gurmarra) was sorry, but there would be no work. M. RAMREZ replied
that he was "going to turn M. Qunarra into the ALRB, which brought
on the followng retort fromthe Feld

Manager: "Wéll, if you are going to do that, you mght as well go
down there and get themall, let themall |evel a charge agai nst
ne." (RT., Vvol. Il, p. 23, 11. 12-16.) M. RAMREZ proceeded to
put his car in reverse and "dug out". A charge alleging the

di scrimnatory di scharge of BERNABE and LUWZ MAR A RAM REZ "because
of support and assi stance to the UN TED FARMWRKER S Lhi on and
going, to ALRB for hel p* was signed by M. RAMREZ, filed by the
URW and served on Respondent on 23 January 1980. (General Qounsel
Exhibit 1A)

Sone of the laid-off workers left wthout further di scussion
wth either M. Qunarra or Ms. Pascua. Qhers -3-5 workers -
waited at the work site where the layoff was announced and spoke to
M. Qunarra about the possibility of being rehired. Because the
crew dropped to a | owner nunber than M. G unmarra had anti ci pat ed,
because sone workers persisted in returning during the next few
days, and because sone were able to have verified their prior work
w th Respondent, approxi mately 6-10 were rehired by 24 January 1980.
According to Alfred Qunarra, the RAM REZES were not rehired because
they never returned to the ranch. (RT., Vol. Il, p. 44, 11. 4-7.)
11117



B. Analysis and Concl usi ons:

1. Layoff of BERNABE RAM REZ and LWZ MAR A RAM REZ of

22 January 1980:

Section 1153 (c) of the Act nakes it an unfair |abor practice
for an enployer "(b)y discrimnation in regard to the hiring or
tenure of enploynent, or any termor condition of enploynent, to
encourage or di scourage nenbership in any | abor organization.” The
General (ounsel has the burden of establishing the el enents which go
to prove the discrimnatory nature of the layoffs or discharges.

Maggi o- Tost ado (1977), 3 ALRB No. 33. The standard whet her the

evidence, which in nmany instances is largely circunstanti al,

establ i shes by its preponderance that enpl oyees were laid off for
their views, activities, or support for the union. Sunnyside
Nurseries, (May 20, 1977) 3 ALRB No. 42, enf. den. in part, Sunnyside
Nurseries, Inc., v. Agricultural Labor Relations Bd. (1979), 93

Cal . App.2d 922. O significance in determning General Counsel's
prima facie case are the extent of the enpl oyer's know edge of uni on
activities, the timng of the alleged unl awful conduct, and the
enpl oyer' s anti-uni on ani nus.

Field Manager Alfred @ unarra conceded know edge of BERNABE
RAM REZ union (UFYW synpathies and activities at the hearing. M.
Qunarra testified that fromas early as 1977, he recalled that M.
RAM REZ was an organi zer, a "very active Chavista', who wore URW
buttons. He renenbered M. RAM REZ bei ng a uni on observer during the
1977 el ection at Respondent's ranches. Additionally, the two

di scussed M. RAMREZ "di senchant nent "
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wth the UFWin 1978.

Empl oyer know edge of an enpl oyee's union activities standing
al one, however, wll not support finding a violation of Section
1153(c). The Van Heusen CGo. (1975), 221 NLRB 732 [90 LRRM 1687];
Freeport Transport, Inc. (1975), 220 NLRB 833 [90 LRRM 1444]. The

General (ounsel has not, in ny opinion, net her burden of proving by a
pr eponder ance of the evidence that there was a causal connection
between M. RAMREZ past union activities and the | ayoff of 22
January 1980. | reach this conclusion wth the fol | ow ng

consi der at i ons:

The | ayoff procedure was determned after M. Qunarra's return
fromvacation .the first week of January 1980. Forenan Denetri o Pascua
left the area to be wth his ailing wfe. Hel per "Mriano" resi gned,
and it becane apparent that Denetrio Pascua would not be returning in
the foreseeabl e future. Reny Pascua - who had been a "second", but not
a foreman for Respondent - was unable to properly supervise the 60-
nenber crew, so sone nethod of reducing the work force had to be
i nitiated.

M. Qunarra concei ved the "list" plan because he thought its
utilization woul d nost equitably determne those who would be laid
off. Rather than attenpt to single out activist RRMREZ, M. Qunarra
was attenpting to reward those workers who had assi sted Respondent on
a nore-or-less continuous basis during previous years. (RT., Vol. 1,
p. 106, 11. 13-14; p. 113, 11. 14-23.) S nce M. and Ms. RAMREZ

had not previously worked
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for Respondent in April or May, their nanes were not on the list, and
they and 30-35 others were inforned of the layoff on the norning of 22
January. Wile one mght question the applicability of a My, 1979,
suckering crewlist to determne the work force for the January

pruni ng, Respondent is entitled to lay off an enpl oyee for any reason
just, or unjust, other than for engaging in protected activity. Hansen
Farns (1977), 3 ALRB No. 43; NRB v. Tayko Industries, Inc. (9th dr.
1976), 543 F.2d 1120.

Wil e General Gounsel and Charging Party suggest in their
briefs (GC Brief, p. 9; CP. Brief pp. 13-14) that
M. Gunarra attenpted to thwart the RAM REZES efforts to work
for Respondent at every opportunity, the record belies this
allegation. The RAMREZ ES worked in 1978, 1979, and the com
nencenent of 1980. A though apparently M. RAMREZ was hired by a
forenan rather than by M. Qunarra hinself, there was no
apparent effort to interfere wth M. RAMREZ enpl oynent in 1978. He
was rehired in 1979 and again in 1980. Wiile Board

Agent, Jack Matal ka, testified that he hel ped M. RAM REZ
obtai n enpl oynent in January 1980, there is no evidence that M.
G unarra consi dered such assistance in devising the |ayoff

schene. UWlike the situation in Sahara Packing GCo. (1978), 4 ALRB
No. 40, the Respondent herein reduced the size of his work force

for legitimate busi ness reasons. There is no suggestion in the
record that a substantial nunber of union activists were
di senfranchi sed by the January 22 |ayoff, nor is
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there sufficient evidence to infer that M. Qunarra concocted an
el aborate schene to disguise his attenpts to rid Respondent of
activists BERNABE and LUWZ MAR A RAM REZ

Inthe latter regard, General (ounsel has preferred the theory
that the May 1979 list was not the basis for the layoff, but was
rather a post-facto nachination to justify the RAM REZES departure.
M/ review of the applicabl e docunents (General Counsel Exhibit #2 and
Respondent' s Exhibit #4), however, |eads ne to concl ude that the group
of nanes not on the May 1979 list but also not laid off relate to
those who remai ned behind and were "rehired", as well as famly
relatives of workers for May 1979. Such inference is further consis-
tent wth the uncontroverted testinony of M. Qunarra that too nany
peopl e were laid off on 22 January, permtting the rehiring of
nurer ous workers the followng days. There is no suggestion that the
May 1979 list was prepared for this litigation, and thus not relied
upon by Respondent during the period in question. See Harry Carian
Sales_ (1980), 6 ALRB No. 55, citing, Therno Hectric Go. (1976), 222
NLRB 358, 368 [91 LRRM 1310], enf'd. (3d dr. 1977) 547 F.2d 1162.

Rather, both M. Gunarra and Ms. Reny averred w thout contradiction
that the docunent was conpiled in May 1979 by Ms. Reny at the specific
request of M. Qurmarra to renedy hiring difficulties that Respondent
was encountering at that tine. And both confirned that the |ist was
i ndeed relied upon i n announci ng the layoff of 22 January. 1 so find.

(RT.,

'Aorence R Sumahit was on the My 1979 list, as apparently were
\Iéggl ous nenbers of the famlies Santa Miri a, ‘Marti nez, Espiritu and
cua.
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Vol. I, p. 72, 11. 12-20; p. 88, 11. 4-9; Mol. IV, p. 49,
11. 14-19.)

It is ny further opinion that bookkeeper Ral ph Dom nquez's
testinmony placing M. Qunarra' s request for verification of

various enpl oyees ' prior work before the day of the layoff is due to
the witness's | ack of know edge of the actual date of the |ayoff
rather than to any pretexual guise of Respondent. There is no evidence
inthe record that the timng of the |ayoff was geared to thwarting a
uni on organi zational or negotiation effort, or that M. Qunarra
selected the My 1979 list to specifically exclude the RAM REZES. There
were certainly many other weekly crew lists for the period April - June,
1979 whi ch al so woul d not have carried the nanes of BERNABE and LWZ
MR A RAMREZ Athough M. Qunarra often vol unteered comments whi ch
did not seemto express particular concern for the welfare of the
RAMREZES , | do not find in the record sufficient evidence of aninus to
suggest the fabrication of an el aborate schene to di sgui se Respondent' s
real purposes. There was uncontrovertibl e evidence that Reny Pascua did
read off the list of names on 22 January, and that "nore than enough"
workers were laid off on that date. The 37 workers listed on
Respondent's Exhibit #4 reflect M. Qunarra's testinony that nany were
rehired between 22 January and 24 January because the original |ayoff
exceeded hi s expectations.

Wiile there is a suspicion that there was no particularly
rational relationship between the May 1979 suckering work force
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and those who shoul d keep their jobs in January L980, | find that the
General (ounsel has failed to establish by a preponderance of the
evidence that there was a connection or causal relationship between
M. RAMREZ wunion activities and the 22 January | ayoffs. See
Jackson & Perkins Rose Co., 5 ALRB Nb. 20 (1980). The |ayoffs woul d

have occurred as pl anned regardl ess of the union activities of M.
RAMREZ | do not viewthe Act as giving the Board a license to
dictate the nethods by which an enpl oyer chooses to reduce its work
force, so long as the nethod selected is not taken for prohibited
purposes. See Maggi o-Tostado (1977), 3 ALRB No. 38, citing NLRB v.
Mdwest Hanger Co. (8th dr. 1973)[82 LRRM 2693].

M. QGunarra rmay have been sonewhat | ess than di spl eased by the
termnation of BERNABE RAM REZ enpl oynent, but | do not find that
any anti-union notive constituted "the |ast straw which broke the
canel's back,” in reaching the layoff decision. See NNRBv. Witfield
Pickle G. (5th r. 1967), 374 F.2d 576, 582 [64 LRRM 2656]. The

Respondent was conpel | ed to reduce the size of its pruning and tying
crew because of the absence of the regular foreman. The Respondent's
utilization of the My 1979 list was consistent wth this need to
trimthe 60-nenber crew Wiile M. Qunarra nay not have shared M.
RAMREZ views on the nerits of the UFW the record reflects no
history of nutual aninosity or prior related unfair |abor practices
whi ch woul d be a notivating reason for the 22 January |ayoff, Wile

anot her | ayoff procedure mght have been utilized, |
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find no indicia of anti-union aninus as a causal factor in
the inplenentation of this particular plan. Having determ ned
that Respondent's business justification refutes any inference
of discrimnation which nay be drawn fromthe circunstances, |
therefore find that Respondent did not violate Section 1153(a) or
(c) of the Act by laying off BERNABE RAMREZ and LWZ MAR A
RAM REZ on 22 January 1980.

2. Refusal to Rehire:

| reach a different conclusion with respect to the refusal
to rehire BERNABE RAM REZ and LWZ MARA RAM REZ fol | owi ng the
22 January layoffs. Section 1153(d) of the Act nmakes it an
unfair |abor practice for an agricultural enployer "to di scharge
or otherw se discrimnate agai nst an agricul tural enpl oyee
because he has filed charges or given testinony" under the
Act. The quoted language is identical to that in Section 8 (a)
(4) of the NLRA except for the inclusion of the word "agricultural™ in
the ALRA

To facilitate the policy of encouraging the free flow of
comuni cations to the Board, and to pronote enforcenent of the
Act's protective provisions, the NLRB has used a broad and Ii beral
interpretation of Section 8(a)(4). Thus, the protection]of that
Section has been applied to enpl oyees filing charges or testifying as
wel | as to participation in various aspects of its processes. See E
H, Ltd., dba Earringhouse |Inports (1977), 227 NLRB No. 118, 94 LRRM
1494. In NLRBv. Scrivener (1972), 405 U S 117, 79 LRRM 2587, the
US Suprene Qourt
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endorsed the liberal interpretation of Section 3(a)(4) as
fol | ows:

This broad interpretation of 88(a)(4) accords wth
the Labor Board's viewentertained for nore than 35
years. Section 8(a)(4) had its originin the
National Industrial Recovery Act, 48 Sat. 195.
Executive Oder No. 6711, issued May 15, 1934, under
that Act (10 NRA Codes of Fair Conpetition 949),
provided, "No enployer . . . shall dismss or denote
any enpl oyee for naking a conplaint or PI ving
evidence wth respect to an alleged violation." The
first Labor Board interpreted that phrase to protect
the enpl oyee not only as to fornmal testinony, but
also as to the %i ving of information relating to
violations of the NNRA  New York Rapid Transit Corp.
1 NL.RB Dec. 147,148 (1935) (state court
testimony . . . The approach to 88(a)(4) generally
has been a liberal one in order to fully effectuate
the section's renedial purpose. Id. at 122 and 124.)

Expandi ng upon this rule, the National Labor Rel ations Board has
al so found violations of Section S a)(4) where an enpl oyee was
di schar ged because the enpl oyer suspected that he had filed or was
about to file a charge wth the Board. F rst National Bank and Trust
Go. (1974), 209 NLRB 95, 85 LRRM 1324; accord: Rock Road Trail er
Parts and Sal es (1973), 204 NLRB 1136, 83 LRRM 1467.

dting the Scrivner precedent, the ALRB has found viol ations of
Section 1153(d) for an enpl oyer's constructive di scharge of an
enpl oyee for attendance at a hearing, as well as refusal to rehire
because "too many charges were filed." Bacchus Farns (1978), 4 ALRB
No. 26; C Mndavi & Sons dba Charles Krug Wnery (August 14, 1979)
5 ALRB No. 53, review denied by . App.,
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1st Dsc., Ov. 2, June 18, 1980, hg. den. July 16, 1980.

In the instant case, it is conceded that there was work
avail abl e imredi ately follow ng the 22 January | ayof fs, because the
renai ning crew force was | ess nunerous than M. d unarra had
anticipated. Those who waited in the field to speak wth M. Qunarra
or returned the follow ng days to request verification of their
previ ous work for Respondent were subsequently rehired. M. Qunarra
suggested that M. and Ms. RAM REZ woul d al so have been rehired had
they stayed out in the fields and spoken (further) with him (RT.,
Vol. |1, p. 44, 11. 4-27.) The Respondent's rehiring "policy"
followng the 22 January | ayoff therefore distingui shed anong t hree
groups of enpl oyees :
(1) Those who left wthout corment and never returned to ask for work;
(2) Those who either stayed at the canp on the day of the |ayoff or
returned during the next day or two, claimng that they had worked for
Respondent previously; (3) BERNABE RAMREZ and | LWZ MAR A RAM REZ -
who approached M. GQunarra on the day of the layoff, clained that they
had worked previously, and left wththe threat and subsequent filing of
a charge agai nst Respondent .

S nce there is no evidence that any of the |aid-off workers who
left imediately and did not return ("Aass 1") had either worked
previously for Respondent or were even interested in being rehired, the
differentiation relevant to this anal ysis occurred between M. and Ms.
RAM REZ on the one hand ("d ass 3") and the rehired workers on the ot her

("Aass 2"). In reviewng
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the record, it is apparent that the latter two "categories" of
enpl oyees were simlarly situated. That is, none were on the My
1979 list; all worked or clained to have worked previously for
Respondent; all were interested in remai ning i n Respondent’ s enpl oy;
all discussed the |layoff wth M. Qunmarra subsequent to the
announcenent. nly BERNABE RAMREZ threatened to file a charge and
actually did file a charge with the ALRB whi ch was served upon
Respondent on 23 January. ily M. and Ms. RAMREZ were not rehired.
That they were "penalized' for this conduct | find to be inimcal to
the protection of enpl oyees' rights under Section 1152 of the Act.

| decline to adopt Respondent's theory "that M. RAMREZ failed
to establish a proper application for rehire. (See Respondent's
brief, p. 12, citing Abatti Farns (May 9, 1979) 5 ALRB No. 34, enf.
den. in part, Abatti Farns, Inc. v. Agricultural Labor Rel ations Bd.
(1980) 107 Cal . App. 3d 317; International Brotherhood of Teansters v.
US (1977) 431 US 324 (97 S . 1843), since M. RAMREZ own

conduct in speaking wth M. Qunarra after the layoff constituted a
proper effort to seek re-enploynent. M. Qurmarra conceded that M.
RAM REZ pointed out in this conversation that he and his w fe had
previously worked for Respondent. The field nmanager further admtted
that he knew M. and Ms. RAM REZ had i ndeed worked for Respondent in
prior years. By receipt of the charge of 23 January, Respondent
certainly knewthe desire of M. and Ms. RAMREZ to be rehired. (See
General (ounsel, Exhibit #1-A)

-19-



And there was no evidence that M. Gunarra was unabl e to cont act
the RRMREZ ES in the days imedi ately follow ng the
| ayoffs .

Qhce M. Qunarra challenged M. RAMREZ to "get all the other
peopl e who al so had just been laid off" (to file a charge),, any
further applications for rehire would be futile, and thus
not prerequisite to the finding of an unlawful refusal to rehire.
See M Caratan.Inc. (March 5, 1979) 5 ALRB No. 16, review den.
by G.App., 5th Dst., April 3, 1980. The Respondent had only to
comuni cate with the RAM REZES Wen the bul k of the returnees
recormenced work. That he failed to do so | find to be conduct
violative of Section 1153 (a) and (d) of the Act. Wile M. GQGunarra
nmay not have had a policy of recalling enpl oyees from previous
seasons (See Robert H Hckam (1978) 4 ALRB No. 48), the fact

renai ns that nunerous enpl oyees were recalled in the days i medi ately
follow ng the 22 January layoff. The May 1979 list proved to be "too
successful " and Respondent was in need of a work force larger than
what renained followng the list. Wether or not M. G unarra was
accustoned to calling enpl oyees to work, once M. RAM REZ had

di scussed the matter with him indicated his intention to file a
charge, and actually did file a charge, there was no legitinate
reason for the RAMREZes not to be rehired. That they were not
rehired at |east through the date of the hearing belies Respondent's
avowed w llingness to resolve the "probl eni of 22 January had not

M. RAMREZ abruptly departed, and | so find.
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| further reject the contention that the RAM REZES were not
rehired because M. RAMREZ "put his car in reverse and drove away
accel erating sharply." (Respondent's brief, p. 12, 11. 11-14.)
There is no suggestion that M. RAMREZ |anguage during the "l ast"
conversation was of fensive or abusive, or that he had disclai ned
interest in keeping his job. O the contrary, M. Qunarra admtted
that M. RAMREZ threatened to file charges, and ultinately fol | oned
through on his threat. Insofar as Respondent has conceded that M.
RAM REZ actions and words during his discussion wth M. Qunarra
were the sole notivating reasons for his not being rehired, after it
becane clear - wthin three days - that too many peopl e had been | ai d
off - those reasons are discrimnatory and viol ative of Sections
1153(d) and 1153(a) of the Act. Had M. RAMREZ not threatened to
file a charge and actually filed sane, he and his w fe woul d have
been rehired along wth the ot her enpl oyees who sought reenpl oynent
followng the 22 January | ayoff.

Utinatel y, Respondent's contentions woul d pl ace the burden on
M. RAMREZ to have returned to the fields on the days i medi atel y
foll ow ng 22 January and repeat his supplications for work. Because
of the necessity of assuring free access to the Board s procedures, |
woul d place the duty (to recall) upon M. Gunarra in the instant
context where, as here, there was at |least a de facto rehiring policy
whi ch foll owed the worker's infornal request to retain his job. No
preferential treatment is afforded M. and Ms. RAMREZ by this

concl usi on, but rather
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only equal treatnent for their reliance on the processes of the

Board. |If workers are to forfeit enpl oynent for their reliance on these
processes, the statutory protections of the Act becorme neaningless. |f job
opportunities are | ost because workers rely upon the Board and its
procedures, then the purpose of the Act to afford workers a conprehensi ve
set of protected rights simlar to those enjoyed by workers in other

industries will be thwarted.

Because | find that there was sufficient testinony from
M. Qumarra concerning his reasons for not rehiring M. and Ms.
RAM REZ, t he absence of t esti nony from the di scri mn-
atees is not critical. It is the duty of the Board to enforce "public
rights". F ndings of violations are required where the evidence in its
entirety shows they have occurred, regardless of the absence of
testinmony by the discrimnatees. See Harry Carian Sales (1980) 6 ALRB
55, citing Valiant Mwving and Sorage (1973) 204 NLRB 1058, 1063 [83
LRRM 1300] . As the Board has recently suggested, "There is no
requirenent in the Labor Gode or in case |awthat testinony berecei ved

froma victimof every alleged unfair |abor practice."Gorge Lucas &
Sons (1979) 5 ALRB No. 62 at p. 4. There, as here, evidence from other
| sources can be sufficient to prove that violations occurred

as al |l eged.

Nor shoul d the absence of testinony fromMs. RAMREZ preclude a
finding of a violation, where, as here, the refusal to rehire Ms.
RAMREZ is directly related to the protected activity of her husband.
See MAnally Enterprises, Inc.(1977)

-22-



ALRB No. 82. S nce Ms. RAMREZ nane appears on the charge
actual ly filed and served upon Respondent, and since the two were
percei ved by M. Qunarra to generally work together as a husband
and wife couple, | find that the record as a whol e supports the
finding that LUWZ MAR A RAM REZ was net rehired because of her
husband' s threat to file charges with the Board and the actual
filing charges by M. RAMREZ which referred co both he and his
wfe.
SUMARY

| find that Respondent violated Sections 1153(a) and (d) of

the Act by the failure to rehire BERNABE RAMREZ and LWZ NAR A

RAMREZ in the pruning and tying crew of Reny Pascua follow ng the
January 22 layoff. | recommend dismssal of all other fully
litigated all egations raised during the hearing and i ncorporated in
the Conpl aint as anended on 5 Septenber 1980. Because of the

i nportance of preserving stability in Galifornia agriculture, the
signi ficance of enpl oyee rights, and the particul ar need of

af fordi ng enpl oyees free access to the processes of the Board, |

find the violations to be serious, and recomend the fol | ow ng:

REMEDY

Having found that Respondent has engaged in certain unfair
| abor practices wthin the nmeaning of Section 1153 (a) and (d) of
the Act, | shall recommend that it cease and desist therefrom and
take certain affirnmative action designed to effectuate the purposes

of the Act.
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Havi ng found that Respondent unlawfully failed to rehire
BERNABE RAM REZ and LWZ MARIA RAMREZ, | shal|l recomend t hat
Respondent be ordered to offer themimmed ate and full
reinstatenent to their former jobs in the pruning and tying
or substantially equivalent jobs if it has not al ready done so
w thout prejudice to their seniority or other rights and privileges. |
shal | further recommend that Respondent nmake BERNABE RAM REZ and LWZ
MAR A RAM REZ whol e for any | osses they nay have suffered’ as a result
of its unlawful discrimnatory action by paynent to themof a sum of
noney equal to the wages they woul d have earned fromJanuary 24, 1980 to
the date on which they are reinstated, or offered reinstatenment, |ess
their respective earnings, together wth interest at the rate of seven
percent per annum such back pay to be conputed in accordance wth the

fornmul a adopted by the Board in Sunnyside Nurseries. Inc. (My 20,

1977) 3 ALRB Nb. 42, enf. den. in part; Sunnyside Nurseries, Inc., v

Agricultural Labor Relations Bd. (1979) 93
Cal. App. 3d 922.

In order to further effectuate the purposes of the Act and

to ensure to the enpl oyees the enjoynent of the rights guaranteed

to themin Section 1152 of the Act, | shall al so recomrend t hat
Respondent publ i sh and make known to its enpl oyees that it has viol ated
the Act and that it has been ordered not to engage in future violations
of the Act. Accordingly, | shall recommend that Respondent furnish the
Regional Drector of the Fresno Region, for his or her acceptance,

copi es of the notice attached
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to this decision, accurately and appropriately translated into
Spani sh and that the notice and translation then be nade known to
its enpl oyees in the fol |l ow ng net hods:

1. Post a copy of the Notice, including a copy of the
translation for the duration of the 1980-81 pruning and tyi ng season
(through March 31, 1981) at appropriate | ocations proxinate to
enpl oyee work areas, including places where notices to enpl oyees are
custonarily posted.

2. Mail a copy of the Notice and the translation to each

enpl oyee enpl oyed by Respondent for any period fromJanuary 1,

1980, to the date of nailing (excludi ng enpl oyees who are | current
enpl oyees). The Notice shall be nailed to the enpl oyee's
| ast known hone addr ess.
3. Ave a copy of the Notice and the translation to each |
enpl oyee enpl oyed by Respondent at the tine of distribution.
4. Have the Notice and the translation read to assenbl ed
enpl oyees on Conpany tine by a Gonpany representative or by a Board

agent and accord said Board agent the opportunity to answer

guesti ons whi ch enpl oyees may have regarding the Notice and their
rights under Section 1152 of the Act. Such question and answer

peri od should not be conducted in the presence of the Respondent

and/or any of its agents.

To further ensure to the enpl oyees the enjoynent of the rights
granted in Section 1152, | wll recomrend that. Respondent notify the
Regional Drector on a periodic basis under penalty of perjury of the
steps it has taken to conply with this decision.
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Uoon the basis of the entire record, the findings of fact and
conclusions of law and pursuant to Section 1160.3 of the Act, |
hereby i ssue the foll ow ng recommended:

RER
Respondent, its officers, agents and representatives shal | :
1. Gease and desist from
(a) DO scouragi ng nenbership of any of its enpl oyees in the
UFW or any other |abor organization, by unlawfully failing to or
refusing to rehire, or in any other manner discrimnating agai nst
individuals inregard to their hire or tenure of enployment, or any
termor condition of enpl oynent because of their union nenbership or

because they filed charges under the Act.

(b) I'n any other nmanner threatening, interfering wth,
restrai ning or coercing enpl oyees in the exercise of their rights

under Section 1152 of the Act.
2. Take the followng affirnative action:
(a) Gfer to BERNABE RAM REZ and LWZ MAR A RAM REZ

i Mmedi ate and full reinstatenent to the forner pruning and
tying or equivalent jobs, without prejudice to their seniority
or other rights and privil eges, and nake them whol e for any

| osses they have suffered as a result of the Respondent's failure to
rehire themin the nanner described above in the section entitled "The
Renedy".

(b) Preserve and nake available to the Board or its agents

upon request, for examnation and copying, all payroll records,
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soci al security paynent records, tine cards, personnel records and
reports, and other records necessary to anal yze the back pay due to
BERNABE RAM REZ and LWZ MAR A RAM REZ

(c) Furnish the Regional Drector of the Fresr.o region,
for his or her acceptance, copies of the Notice attached hereto,

accurately and appropriately translated i nto Spani sh.
(d) Post a copy of the Notice attached hereto includi ng
the Spanish translation for the duration of the 1981 pruni ng
and tyi ng season (through March 31, 1981) at appropriate
| ocations proxi mate to enpl oyee work areas, including places
where notices to enpl oyees are custonarily posted.
(e) Mail a copy of the Notice attached hereto and the

transl ation to each enpl oyee enpl oyed by Respondent for any
period fromJanuary 1, 1980, to the date of mailing (excludi ng
enpl oyees who are currently enpl oyees). The Notice shall be mailed to
t he enpl oyees' |ast known hone address.

(f) Gve a copy of the Notice attached hereto and the
translation to each enpl oyee enpl oyed by Respondent at the tine
of distribution.

(g) Have the Notice attached hereto read in English and

Spani sh, to assenbl ed enpl oyees on Gonpany tine by a Conpany

representative or by a Board agent and accord the Board agent the
opportunity to answer questions whi ch enpl oyees mght have regardi ng
the Notice and their rights under Section 1152 of the Act, wthout the
presence of Respondent or any of its agents.

(h) Notify the Regional Drector in the Fresno Regi onal
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dfice wthin twenty (20) days fromreceipt of a copy of this decision
of the steps Respondent has taken to conply therewth, and to continue
to report periodically thereafter, in intervals of twenty (20) days
until full conpliance is achieved.
It is further recormended that the renai ning all egations
in the Conpl ai nt as anended be di sm ssed.
DATED Novenber _ , 1980.

STUART A VEN _
Admni strative Law Ofi cer
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APPEND X A
NOT CE TO WIRKER

After a trial where each side had a chance to present their
facts, the Agricultural Labor Relations Board has found we interfered
wth the right of our workers to freely decide if they want a union.
The Board has told us to hand out or send out and post this Notice.

V¢ wll do what the Board has ordered, and also tell you
that:

The Agricultural Labor Relations Act is a lawthat gives all
farmworkers these rights:

1. To organi ze thensel ves;

2. To form join or help unions;

3. To bargain as a group and choose whomthey want to speak for
t hem

4. To act together wth other workers to try to get a
contract or to help or protect one anot her;

5. To decide not to do any of these things.

Because this is true, we promse that:

VE WLL NOI do anything in the future that forces you to
do, or stops you fromdoing any of the things |isted above.
Especi al | y:

1. VE WLL of fer BERNABE RAMREZ and LWZ MAR A RAMREZ their
old jobs back if they want them and we w Il pay them any

noney they | ost because we failed to rehire them

2. V@ wll not refuse to rehire or otherw se di scrimnate
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agai nst any enpl oyee because he or she exercised any of these

rights.
3. V@ will not refuse to hire or rehire, or otherw se

di scri mnate agai nst any enpl oyee for filing charges with the

ALRB.

S gned:
G UMARRA VI NEYARDS, | NC.

BY:

(Representative)(Title)

This is an official Notice of the Agricultural Labor

Rel ations Board, an agency of the State of Galifornia. DO NOT
REMOVE CR MUTI LATE
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