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DEA S ON AND CRDER
O January 17, 1980, Admnistrative Law Gficer (ALO Aie

Schoor| issued the attached Decision and recomrmended order in this
proceedi ng. Thereafter Respondent and the General (ounsel each tinely
filed exceptions wth a supporting brief, and Respondent filed a brief in
response to the General Qounsel's excepti ons.

Pursuant to the provisions of Labor Gode Section 1146, the
Agricultural Labor Relations Board has delegated its authority in this
natter to-a three-nenber panel .

The Board has considered the record and the ALO s

Decision in light of the exceptions? and briefs and has deci ded

to affirmthe rulings, findings, and concl usions of the ALO and to adopt

his recoomended O der as nodi fi ed herein.

¥ Respondent excepts to the renedy insofar as it requires re-

I nstat enent of Sal vador Bustanante. Al eged misconduct by Bustamant e
occurring after his discharge is inissue in Gase No. 79-C-3-SA., et
al., heard in Aporil and My of 1980. The natter of his reinstatenent can
be rai sed subsequent to disposition of that case.



RER

By authority of Labor Gode Section 1160.3, the

Agricul tural Labor Relations Board hereby orders that Respondent,
CGalifornia Qoastal Farns, its officers, agents, successors, and assigns
shal | :

1. Gease and desist from

(a) Dscharging or otherw se discrimnating agai nst
any enpl oyee because of his or her uni on nenbershi p or union
activities; or

(b) In any like or related nanner interfering
wWth, restraining, or coercing enployees in the exercise of
rights guaranteed by Section 1152 of the Act.

2. Take the follow ng affirnative actions which are deened

necessary to effectuate the policies of the Act:

(a) Gfer Porfirio Sandoval and Sal vador
Bustanante full and i nmedi ate reinstatenent to their forner or
substantially equivalent jobs wthout prejudice to their seniority or
other rights, and nmake each of themwhole for any | oss of pay and ot her
economc | osses he has incurred as the result of his discharge by
Respondent, together wth interest thereon conputed at the rate of
seven percent per annum

(b) Preserve and, upon request, nake avail abl e
tothis Board and its agents, for examnation and copying, all payroll
records, social security paynent records, tine cards, personnel
records, and reports, and all other records rel evant and necessary to a
determnation, by the Regional Drector, of the backpay period and the

anount of backpay due under the
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terns of this Qder.

(c) Sgn the Notice to Enpl oyees attached hereto.

Uon its translation by a Board agent into appropriate |anguages,
Respondent shal | reproduce sufficient copies in each |anguage for the
pur poses set forth hereinafter.

(d) Mail copies of the attached Notice, in al
appropriate | anguages, within 30 days after the date of issuance of this
Qder, to all enpl oyees enpl oyed by Respondent at any tine between Apri
12, 1979 and the tine such Notice is nail ed.

(e) Post copies of the attached Notice, in all appropriate
| anguages, for 60 consecutive days in conspi cuous places on its property,
the tine(s) and pl ace(s) of posting to be determned by the Regi onal
Drector. Respondent shall exercise due care to replace any copy or copies
of the Notice which nay be altered, defaced, covered, or renoved.

(f) Arange for a representative of Respondent or a Board
agent to distribute and read the attached Notice, in all appropriate
| anguages, to its enpl oyees assenbl ed on conpany tine and property, at
tinmes and places to be determned by the Regional Drector. Follow ng the
readi ng, the Board agent shall be given the opportunity, outside the
presence of supervisors and nanagenent, to answer any questions the
enpl oyees rmay have concerni ng the Notice or enpl oyees' rights under the
Act. The Regional Drector shall determne a reasonable rate of
conpensation to be paid by Respondent to all non-hourly wage enpl oyees to
conpensate themfor tine lost at this reading and the questi on-and- answer

peri od.
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(g) Notify the Regional Drector, inwiting, wthin 30
days after the date of issuance of this Oder, of the steps Respondent
has taken to conply therew th, and continue to report periodically
thereafter, at the Regional Drector's request, until full conpliance
i s achi eved.

Dated: My 29, 1980

RONALD L. RU Z, Menber

HERBERT A PERRY, Menber

RALPH FAUST, Menber
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NOT CE TO BEMPLOYEES

After a hearing in which each side presented evidence, the
Agricultural Labor Relations Board has found that we violated the
Agricultural Labor Relations Act by discrimnating agai nst and interfering
wth enpl oyees in the exercise of the rights guaranteed themby Section
1152 of the Agricultural Labor Relations Act. Ve have been ordered to
notify you that we wll respect your rights in the future. VW are advi sing
eﬁch of you that we wll do what the Board has ordered and al so tell you
that:

_ The Agricultural Labor Relations Act is a |awthat
gives all farmworkers these rights:

1. To organi ze t hensel ves;
2. Toform join, or hel p unions;

3. To bargain as a group and choose whomthey want to speak
for them

4. To act together wth other workers to try to

get a contract or to help or protect one anot her;
5. To decide not to do any of these things. Because
thisis true, we promse that:

VE WLL NOT di scharge any enpl oyee, or otherw se

discrimnate agai nst any enpl oyee in regard to his or her enpl oynent
because he or she has joined or supported the UAWor any ot her | abor
organi zation, or because of any other concerted activity by enpl oyees for
their nutual aid or protection.

The Agricultural Labor Relations Board has found that we
di scrimnated agai nst Sal vador Bustamante and Porfiri o Sandoval by
discharging them W w il reinstate themto their forner jobs and give
them back pay plus seven percent interest for any economc | osses that
they suffered as a result of their discharge.

CALI FORN A COASTAL FARVB

Dat ed: By:
(Represent ati ve) (Title)

This is an official docunent of the Agricultural Labor Rel ations Board,
an agency of the Sate of California.

DO NOT ReEMOVE CR MUTI LATE
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CASE SUWARY
6 ALRB Nb. 25
Giifornia Goastal Farns Case \Nb. 79-C& 67- SAL
AODEOS N

The ALO concl uded that Respondent viol ated Sections 1153(c) and
(a) of the Act by discharging enpl oyees Porfirio Sandoval and Sal vador
Bust anant e. Respondent clained that it di scharged these enpl oyees for
engaging in acts of viol ence agai nst the conpany (throw ng rocks at a
conpany bus). Respondent contended that it relied on police reports in
nmaki ng its decision to discharge Sandoval and Bustanante. The ALO found
that the police report stated that Sandoval was arrested for trespass, not
for throw ng rocks, and that Respondent did not have an honest belief that
Sandoval was guilty of violence. In addition, the ALO concl uded t hat
al t hough Respondent had an honest belief that Bustamante was guilty of
viol ence, Bustanante's union activity was the noving cause for his
di schar ge.

BOARD DEA S ON

_ The Board affirned the ALO s concl usion that Respondent's
di scharge of the enpl oyees constituted a violation of Sections 1153(c) and
(a) of the Act.

REMED AL CROER

The Board issued a cease-and-desi st order, and ordered the
readi ng, posting, distribution, and nailing of a Notice to Enpl oyees. The
Board al so ordered Respondent to offer Porfirio Sandoval and Sal vador
Bustamante full and immediate reinstatenent to their forner or
substantially equival ent jobs wthout prejudice to their seniority or
other rights and privileges, and to nake themwhol e for any | osses
incurred as a result of Respondent's discrimnatory di scharge.

* * *

This Case Summary is furnished for infornmation only and is not an
official statenent of the case, or of the ALRB

* * *



STATE CF CALI FCRN A
AR GQLTURAL LABCR RELATI ONS BOARD

PROCF OF SERVI CE BY MA L
(1013a, 2015.5 CCP.)

| ama citizen of the Lhited States and a resident of the County of
Sacranento. | amover the age of eighteen years and not a party to the
wthinentitled action. M/ business address is: 915 Capitol Mill, 3rd

H oor, Sacranento, CA 95814.

Oh May 29, 1980 | served the within
Decision, 6 ALARB No. 25, Galifornia hastal Farns, 79-CE 67- SAL

on the parties in said action, by placing a true copy thereof enclosed
in a seal ed envel ope with postage thereon fully prepaid, in the United
Sates nmail at Sacramento, California addressed as fol | ows:

CERTI F ED MA L

Wyne Hersh
P.Q Box 828
Salinas, CA 93902

Lhited Farm \Wr kers
P.Q Box 30
Keene, CA 93531

REGULAR MN L

Gl ifornia Goastal Farns
1140 Abbott Sreet
Sal i nas, CA 93901

Lhited Farm Wr kers
14- South Vdod S reet
Sal i nas, CA 93901

ALRB Regi onal

G fice 112 Boronda
Road Salinas, CA
93907

2 copi es hand del i ver ed
to General Qounsel

Execut ed on May 29, 1980 at Sacranento, Galifornia.
| certify (or declare), under penalty of perjury that the fore
going is true and correct.

/ \
- F-'Efi wo— [ o p e A
Tina Vnner, Board Secretary

ALRB 64 (Rev. 5/80)



STATE CF CALI FCRN A
AR GLTURAL LABCR RELATI ONS BOARD, "y

In the Matter of:
CALI FCRN A QOASTAL FAR\VS,

Respondent ,

and Case No. 79-CE 67- SAL

WN TED FARM WIRKERS
- AVMRCA AHL-AQ

e e e e N N N N N N N N N

Charging Party.

Gonst ance Carey, Esq. for
the General Gounsel

Patrick Leathers, Esg. and

Wyne Hersh, Esq.

Dressier, Soll, Hersh and Quesenbery
for the Respondent

Ned Dunphy
for the Charging Party

DEOQ S ON G- THE ADM N STRATI VE LAWCHFH CER

AR E SCHXR.,, Admnistrative Law Gficer: This case was
heard by ne on Cctober 10, 11, 12 and 15, 1979, in Salinas, California.
The conpl aint herein, which issued on August 24, 1979, based on charges
filed by the United FarmWrkers of Anerica, AFL-A Q (hereinafter
called AW, and duly served on Respondent California (oastal Farns on
April 18, 1979, alleges that Respondent commtted various violations of
the Agricultural Labor Relations Act (hereinafter referred to as the
ALRA or the Act). The General (ounsel, Respondent and the Chargi ng

Party were represented at the hearing. The General (ounsel and the



Respondent tinely filed briefs after the close of the hearing. Uoon the
entire record, including ny observation of the deneanor of the w tnesses,
and after considering the post-hearing briefs subomtted by the parties, |
nake the fol | ow ng:

FIND NS GF FACT

. Jurisdiction

Respondent admtted inits answer, and | find, that it is an
agricultural enployer wthin the neaning of Section 1140.4(c) of the Act
and that the Uhited FarmWrkers of Anerica, AFL-AQ is a | abor
organi zation w thin the neaning of Section 1140.4(f) of the Act.

Il. The Alleged Whfair Labor Practices

The conplaint alleged that on or about April 12, 1979,
Respondent di schar ged enpl oyee Sal vador Bustanant e because of his support
for and activities on behalf of the UFW and that on or about April 13,
1979, Respondent di scharged enpl oyee Porfirio Sandoval because of his
support for and activities on behalf of the UFW in viol ati on of Labor
Gode Section 1153(c) and 1153(a).

Inits answer, Respondent denied having coonmtted the all eged
unfair |abor practices contending, as a first affirmative defense, that
Respondent di scharged Bust amante and Sandoval for just cause because they
had engaged in violence in connection wth unprotected strike activity
agai nst Respondent. As a second affirnati ve def ense Respondent cont ended
that the Board cannot require the reinstatenent or award backpay to any

enpl oyee who has been suspended or di scharged for cause.



I11. Background | nfornation

Respondent is a Galifornia corporation which rai ses
vegetabl e crops in the Salinas and Inperial Valleys. In 1976 the ULFW
won an ALRB representation el ection and was certified as the
excl usi ve bargai ning representati ve of Respondent's agricul tural
enpl oyees. A col |l ective bargai ning contract was signed in 1976 and
when it termnated by its terns at the end of 1978, Respondent and
t he UFWcomenced negoti ations wth respect to a new contract.

Lhabl e to reach a satisfactory agreenent wth Respondent, the UFW
went on strike agai nst Respondent on January 19, 1979, at both the
Slinas and Inperial Valley operations. At the tine of the hearing
no agreenent had been reached between the parties and the strike
continued. During the entire strike period, Respondent continued its
agricultural operations wth repl acenent enpl oyees.

V. Respondent's discharge of Sal vador Bustanante and Porfirio
Sandoval .

A Facts

Sal vador Bustanmante was the | eadi ng proponent of the UFWat
Respondent' s Salinas Val l ey ranches. He was president of the enpl oyees'
Ranch Conmttee and was one of the UFWnegotiators at prol onged
bar gai ni ng sessions in 1979. He had been in Respondent's enpl oy since
1976 and had been a UFWnegotiator at the 1976 bargai ni ng sessi ons
which resulted in a three-year collective bargai ni ng agreenent .
Respondent ' s presi dent Vél ter Bryggman, control | er Dean Decker, harvest
superintendent Ken Lew s, ranch forenan H ner Mran, and forenan Ken
Bowers all admtted that they had know edge of his various union

activities.



Curing negotiations concerning the suppl enentary part of the
col l ective bargai ning contract in 1976, Bustamante requested Respondent
to agree to a clause to limt the work day to 8 hours. Wen Respondent's
negoti ators refused, Respondent's enpl oyees concertedly refused to work
no longer than 8 hours a day. Bustanante testified that in response
Bryggnan warned himthat if he used such a tactic again he woul d be
fired. Bryggman deni ed naki ng that statenent to Bustanante. However he
coul d renenber not hi ng about the subjects discussed at any of the
bar gai ni ng sessions, the nunber and identity of the UFWnegotiators, etc.
Al he coul d renenber were the nanes of Respondent’'s negotiators and the
fact that he consulted wth themduring the nonth the sessi ons took
pl ace. Bustamante renenbered clearly about the work-stoppage epi sode and
testified that the workers had signed a petition requesting a work day
limted to 8 hours, that despite the petition, Respondent's negotiators
refused to believe that the najority of the workers were in favor of such
alimtation and that the enpl oyees engaged i n the work stoppage to prove
to nanagenent their w shes. nh the basis of his superior recall, | credit
Bustanante's testinony that Bryggnan did nake the threateni ng cooment to
him

The other dischargee, Porfirio Sandoval, was a nenber of the
UFWand participated in strike activities and picket-line duties during
the strike. However he did not engage in union activities to any greater
extent than dozens of his fell owworkers who had joined in the January
19, 1979, strike agai nst Respondent and had participated i n picket-Iine

activities.



At about 6:00 a.m on March 24, 1979, approxi mately 65
strikers gathered in front of Respondent's |abor canp to picket and to
protest Respondent's use of repl acenent enpl oyees. At approxi matel y
6:30 a.m, tw of Respondent's buses, carrying repl acenent enpl oyees to
the fields, pulled out of the | abor canp and proceeded down to a road
where they turned and crossed sone railroad tracks to reach a public
thoroughfare. As the buses |left the canp, a group of approximately 15
strikers ran along the railroad tracks so as to be close to the buses
as they passed over the tracks. Sal vador Bustamante was in this group
and, as one of the buses passed over the tracks, he reached down,
pi cked up a rock about 1 1/2 inches in dianeter, and threwit at the
bus, hitting it just above one of the side w ndows.

Gficer Robert Perez, a deputy sheriff, testified that he
had been follow ng the buses in his patrol car and that upon observi ng
Bust amante throw a rock, he stopped his vehicle, got out, accosted
Bust amante and pl aced hi munder arrest.

Two of Bustamante's fellow strikers, al so enpl oyees of
Respondent, testified that they were in a position to observe
Bust amante during the rock-throw ng incident and that they did not see
himthrow a rock or any other object at the bus. They testified that
they observed a forenan drive his pick-up truck behind the buses, stop
near the strikers who were throw ng the rocks, get out of his vehicle,
and call the deputy sheriff's attention to Bustanante by pointing at

hi m whereupon the deputies arrested Bustanmante.



These two w tnesses testified that two white-skinned
"Anerican" deputy sheriffs arrested Bustanante. (he of the w tnesses,
Genar o Li zama, said he knew Perez and he was not one of the officers
who arrested Bustamante. Perez, who has olive skin and brown hair,
testified that he personal |y had sei zed Bustanante to arrest him
General Gounsel did not examne Bustanante in general or in detail
about the incident of his arrest. General Gounsel asked hi monly
whet her he had thrown a rock at the bus. Bustanante replied in the
negati ve.

Ken Bowers, a forenan who fitted the description given by
the two wtnesses, admtted driving his pick-up truck to where the
rock-throw ng i nci dent took place but insisted that he arrived after
Bust amante had been arrested. He added that he had gotten out of his
vehi cl e and had taken sone phot ogr aphs.

It woul d appear froma conposite of this testinony that the
two wtnesses arrived a nonent after Perez arrested Bustanante and saw
himin the custody of two white-skinned "Anerican” deputy sheriffs and
bel i eved they saw Bowers poi nting a finger at Bustanante when he was
actual ly pointing his canmera to take phot ographs.

Mre inportantly, Oficer Perez testified in a
straightforward nanner, exhibiting a good nenory for details and
inpressed ne as an inpartial wtness. Accordingly, | credit his
version of the incident, where it is at variance wth the account of
the two enpl oyees and Bust anant e.

h April 3, 1979,at 6:00 a.m approxi mately 100 strikers
congregat ed at Respondent’'s | abor canp to picket and protest agai nst
Respondent ' s use of repl acenent enpl oyees during the strike. A about

6: 30 two of Respondent's buses,



carrying repl acenent workers, exited out the back gate of the |abor canp
inthe direction of Respondent’'s fields. Approximately 30 strikers ran
around the | abor canp and down a side road so they could be close to the
buses at an intersection. F fteen nenbers of the group were able to
reach the intersection as the buses drove through. Sone of them pi cked
up rocks and threw themat the buses.

Porfirio Sandoval testified that he was in the group of 30
when they began to run toward the intersection but that he | agged
behi nd and he was not cl ose to the buses when they went through the
Intersection and had not thrown any rocks or dirt clods at the buses.

dficer Jess Mason, a deputy sheriff, testified that he and
anot her deputy ran after the group of 30, that he ran past 15 of the
group that were | aggi ng behind and observed sone of the 15 ahead of him
throw rocks at the bus. He seized an individual, whomhe had seen throw
a rock, Juan Manual Ruano Val deras, so as to take himinto custody. The
other deputy arrived at that nonent and the two of themhel d Val deras
while the rest of the group of 30 gathered around them A nonent |ater
addi tional |aw enforcenent officers arrived and the group surroundi ng
the three immedi at el y di spersed. The deputy sheriffs then proceeded to
arrest 7 additional strikers fromthe group of 30. Gficer Mson
observed his fellow deputies arrest three strikers before he boarded the
bus and began to take down the names of the arrestees. he of the
arrestees was Porfirio Sandoval . dficer Mason testified that he did not
know whet her he had seen Sandoval arrested because he did not renenber

what he | ooked |ike and did not remenber whet her
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he was one of the three he saw arrested or not. Sandoval
testified that he did not know the reason for his arrest.

Bryggman and Decker both testified that in accordance wth a
policy in effect for nany years, Respondent woul d di scharge any enpl oyee who
engaged in violent activity against its enpl oyees or property. During the
strike, according to Bryggnan, Respondent gave effect to that policy by
di schar gi ng any enpl oyee who participated in viol ence agai nst any of its
enpl oyees and/ or property. Both Bryggnan and Decker testified that whenever
a supervi sor or other enployee reported a viol ent incident they woul d obtain
acrine report and, based on the contents thereof and whatever other
information they had recei ved fromsupervi sors and/ or other enpl oyees, they
woul d deci de whet her to di scharge the enpl oyee(s) who had reportedl y engaged
inviolent activity. They also testified that Respondent custonarily sent a
letter to the enpl oyee informng himthat he had been di scharged for
vi ol ence and m sconduct .

According to Decker, he received the two crine reports for the
incidents of March 24 and April 3 at Respondent's Salinas office,

Decker testified that as to both Bustanante's and Sandoval ' s
cases he reviewed the respective crine reports and di scussed the
information therein wth Vlter Bryggnan, who then nade the decision to
di scharge two enpl oyees. h April 12 Decker directed that a |etter of
di scharge be sent to Bustamante and on April 13 he directed that a simlar
letter be sent to Sandoval . Decker testified that in both cases
Respondent ' s deci sion to di scharge was based on the infornation in the
crime report that Bustanante and Sandoval had conmtted acts of viol ence

agai nst Respondent's property and on the confirmng infornation
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fromits supervisors that the violent acts had taken pl ace.

In the sheriff's crine report of the March 24th incident, it
indi cates that deputy sheriff(s) had observed "Sal vador Martinez
BUSTAMANTE' and "Genaro Li zana R VERO' throw rocks at Respondent’s buses
and that they had been arrested for such acts.

Decker testified that since Bustamante was on the seniority
list and was thus considered an enpl oyee, Respondent decided to
di scharge him However, accordi ng to Decker, although
R vero mght have been an enpl oyee no deci sion was nmade to

di schar ge hi mbecause he was not on the seniority list.?
Respondent stipulated that its seniority list included an
enpl oyee naned Genaro Li zama but none by the nane of Genaro
Li zama R vero.?
In the sheriff's crine report of the April 3rd incident
It clearly states that Sandoval was not arrested for throw ng a rock
at a bus. Page 4 of the report reads:
"The subj ects were arrested for violation of a
court order. A court order had been obtai ned, that
court order being 74978. (he of the stipulations in
that court order is that the strikers do not enter

Cal (pastal property and that they renmai ned 20 feet
away fromentrances and exits to fields and

1/ Wen Decker was asked whet her R vero had been a forner
enpl oyee he answered, "I believe he is has not been, at |east
does not have seniority.

2/ Genaro Lizana testified at the hearing that he was the one who had
been arrested al ong w th Bustamante on March 23rd and that he had been
an enpl oyee at Respondent's until the strike began. He expl ai ned that he
signed his nane Genaro Lizama at Respondent's and at the police station
the officers never asked hi mfor his name but he supposed they nust have
1(:)btai R_ed the information fromhis wallet since they had taken it away

rom hi m



canps. This particul ar section was viol ated.
Val deras al so viol ated the section which states they
shoul d not throw objects or threaten the workers,
and Val deras violated this by throwng a rock at the
bus. "

However on page 1 of the report it reads:
Suspect s viol ated court order by entering on
private property and throw ng obj ects at | abor
buses | oaded w th workers |eaving to work in the
nor ni ng.

h page 3 of the report it reads:

As | ran down the access road, the strikers reached

the bus prior to ne, and began throw ng rocks at the

bus. ne subj ect, a Juan Val deras, was approxi nately

fifteen to twenty feet in front of ne and | observed

himpick up a fist size object, IJOSSI bly a rock or

dirt clod and throwit at the Gal Goastal bus as it

was |eaving. (report nmade by (ficer Jess Mason)

At the hearing, Decker's attention was drawn to the fact
that the report never stated that Sandoval had coomtted an act of
violence and that the only reason given for his arrest was a trespass.
Decker explained that since it stated in the report that strikers (in
the plural) had thrown rocks he had assuned fromthe fact that
Sandoval had been arrested that he had been one of the strikers
throw ng rocks.

Inthe crine report of the April 3rd incident, Porfirio
Sandoval was listed as "Porfirio Sandoval D AZ'.

B. Anal ysis and Goncl usi on

General Qounsel contends that Respondent violated Section 1153
(c) and (a) of the Act by dischargi ng enpl oyees Sal vador Bustanante and
Porfirio Sandoval . Respondent argues that it had just cause to di scharge
the two enpl oyees because both had engaged i n viol ence agai nst Respondent
during the strike and, as violence is an activity unprotected by Section
1152,

-10-



Respondent did not violate the Act by these di scharges. General Gounsel
counters that as neither of the enpl oyees was guilty of any viol ent
activity, they nust have been fired for protected union activity in
violation of the Act.

It is well established under NLRB precedent that where an
enpl oyer di scharges an enpl oyee for engaging in picket-line activities
during a strike such discharge viol ates Sections 3(a)(3) and 8(a)(l) (the
ALRB counterparts are Sections 1153(c) and (a)) This rmay be defended by
show ng of an honest belief on the part of the enpl oyer that the enpl oyee
was guilty of msconduct sufficient to render hi munenpl oyable. If the
enpl oyer is able to neet this burden, then the General Counsel nust cone
forward wth evidence to deny that the enpl oyee did what he was cl ai ned
to have done and/or that the activity was
not sufficiently serious to justify discharge. The burden woul d then

return to the Respondent to rebut such denials.¥

Qearly in respect to Porfirio Sandoval, Respondent di scharged
himfor certain actions allegedly coomtted by himwhile he was engaged
in picket-line activities on April 3, 1979. Respondent has attenpted to
showthat it had an honest belief that the enpl oyee was guilty of the
violent act of throwng a rock at one of the | abor buses occupi ed by
repl acenent enpl oyees. General (ounsel has attenpted to denonstrate that
Sandoval did not do what he was clained to have done and in addition that
the rock throw ng was not sufficient to justify his discharge.

FHrst, | find that Respondent did not have an honest beli ef

that Sandoval had engaged in a viol ent act agai nst

3/Rubin Brothers Footwear, Inc., 99 NLRB 610 (1952) 30 LRRM 1109
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Respondent' s property, i.e. that he threwa rock at the | abor bus.
Both w tnesses for Respondent, Vdlter Bryggnan, president, and Dean
Decker, controller, testified that during the strike their nethod of
det erm ni ng whet her to di scharge an enpl oyee for strike viol ence was
torely onthe crine report plus any oral reports provided by a
supervi sor or other enpl oyee who had w tnessed the incident. In
Sandoval ' s case, there was no testinony or other proof that any
supervi sor or other enpl oyee i nforned Bryggman or Decker that Sandoval
had thrown a rock. Dean Decker testified that they relied sol ely on
the crine report to determne the discharge of Sandoval and that he
bel i eved, based on his reading of the report, that Sandoval had thrown
a rock.

Unhder these circunstances i n which an enpl oyer relied
solely on a crine report to decide the naxi numpenalty for an
enpl oyee, a discharge, | believe a careful and thorough readi ng of the
crine report is aprine requisite before the enpl oyer can claimit had
an "honest belief" that the enpl oyee was guilty of violence. A cursory
scanning of the report mght |ead one to believe that Sandoval was
guilty of violence. Hwever any careful reading of the crine report
woul d i ndi cate that Sandoval had been arrested for trespass, a
violation of a court order and not for rock throw ng. Oh page four of
the report, it reads:

"The subj ects were arrested for violation of a court

order.... ne of the stipulations in the court order
is that the strikers do not enter Cal Coastal
property.... This particul ar section was viol ated.

Val deras al so viol ated the secti on which states that
they shoul d not throw objects or threaten the
workers and Val deras violated this by throw ng a
rock at the bus."
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There are two references in the report to "suspects" or

"strikers" "throw ng rocks" so this woul d indicate that sone ot her
strikers other than Val deras threw rocks at the bus but there is nothing
inthat report that indicates that one of these other strikers was
Sandoval .

Even if it can be assuned that Respondent entertai ned an
honest belief that Sandoval had engaged in rock throw ng, General
Gounsel has successfully denonstrated that Sandoval did not do what he
was clained to have done. i.e. throwa rock at a | abor bus.

Sandoval testified that he had not thrown a rock and al so
that he had dropped back toward the rear of the thirty strikers who were
inpursuit of the bus. Deputy Scott testified that he had not seen
anyone identified as Sandoval throw a rock and in fact the individual s
whom he had observed throw ng rocks were all in the forward segnent of
the group of thirty. There was no testinony or any ot her evidence that
Sandoval had thrown a rock at the bus. The nere fact that other strikers
in the group threw rocks does not inpute cul pability to Sandoval .

Wiet her he | ost protection of the Act depends on his specific conduct
and not on the conduct of others.?

In viewof the above, | find that Respondent did not have an
honest belief that Sandoval had engaged in viol ence agai nst the conpany
and al so that Sandoval did not conmt the act of viol ence Respondent
clained he did. | conclude therefore that Sandoval engaged in protected

concerted activity

4/ Araerican Gyananmid Gonpany, 239 NLRB No. 60, 100 LRRM 1082 (1978)

-13-



and that Respondent's di scharge of Sandoval constituted a
viol ation of Section 1153(c) and (a) of the Act.

In the case of Sal vador Bustamante it is evident fromthe
infornmation contained in the crinme report that the Respondent di d have
a basis for an honest belief that he was guilty of violence and in
addi ti on the preponderance of the evidence established that Respondent
was correct in that belief. It is clear fromcredited testinony of
Deputy Perez that Bustanante threw a rock at the | abor bus on March 24,
1979.

General ounsel argues that Respondent still violated the
Act because Bustanante's throw ng of a rock at the bus does not
constitute sufficient cause to justify a discharge. General QGounsel
contends that this particular action is not of a serious enough nature
to warrant |oss of enpl oynent under NLRB st andar ds.

General Gounsel cited NLRB cases which hel d that certain
violent acts coomtted by enpl oyees on picket |ines were not serious
enough to call for a discharge. General (ounsel quotes | anguage from
Hss & Shlieper (1971) 194 NLRB 572, 577 quoting fromTerry Goach
Industries, Inc., 166 NLRB 560, 563:

(T)he applicable test in determni n<r:1 whet her
strikers accused of m sconduct shoul d be returned
to work is whether the msconduct is so violent or
of such a serious character as to render the

enpl oyee unfit for further service or whether it
nerely constitutes "a trivial rough incident"
occurring in "a nonent of aninal exuberance".

However, in all the cases cited by General CGounsel the acts
described are either of a benign character like tenporarily bl ocking

the passage of sone repl acenent enpl oyees riding in a
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car and then letting themthrough a nonent |ater or an enotional
reaction to a provocation either by a nenber of nmanagenent or one of the
repl acenent enpl oyees.

In Kayser-Roth Hosiery Go. v. NLRB, 447 F. 2d 396, 78 LRRV
2130 (6th dr. 1971) the court stated that it did not think that the

NLRA protected strikers who engaged in pl anned concerted activities to
deny an enpl oyer its right to transport non-striking enpl oyees across
pi cket lines. The court went on to say that, "Enpl oyees w shing to work
are entitled to unnol ested i ngress and egress fromthe Conpany

property...
w ndows of Respondent's buses carryi ng non-striki ng enpl oyees fromthe

In this case the rock throw ng by the strikers against the

| abor canps to the fields interfered with Respondent's right to continue
its farmng operations during the strike and the non-striking enpl oyees
right to ingress and egress fromtheir enpl oynent. Bustanante's rock
throwng definitely does not constitute an ordinary incident which is to
be expected in the nmai ntenance of a picket |ine.

Gonsequently, | find that Respondent did have just cause to
di scharge Bustanante, because he had engaged in a violent act, which act
was serious enough to justify a discharge and was thus unprotected by
Section 1152 of the Act. However | nust now determne if Respondent had
anot her notive in deciding to di scharge Bustanmante.

It is well established that even though an enpl oyer nmay have
a valid reason to discharge an enpl oyee, such as a violent act, a
violation occurs if the noving cause for the discharge is the enpl oyee's
uni on activity.

As the Board stated the rule in S Kuramura, Inc., 3
ALRB No. 49:
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Even though there is evidence to support a justifiable
ground for the discharge, a violation may neverthel ess be
found when the union activity is the novi ng cause behi nd

the discharge or where the enpl oyee woul d not have been

fired "but for" her union activities.

In this particul ar case Respondent had identical proof, a
crine report, that Genaro Lizama, one of its enpl oyees, had engaged i n
the identical kind of behavior as had Bustanante and Respondent di d not
di scharge him The distinction in treatnent can only be expl ai ned by the
fact that Bustanmante was known by the conpany officials to be the UFWs
| eadi ng proponent, president of the ranch coomttee, and a negotiator in
the col | ective bargai ni ng sessions while Genaro Li zama was a Gal Qoast al
enpl oyee engaged in the strike and picket duty but was no nore active
than dozens of other California Goastal striking enpl oyees.

Respondent argued that Genaro Lizama's nane was |isted on
the crine report as Genaro Lizama Rvero and that it had no enpl oyee by
that nanme on its seniority list. Neverthel ess Respondent sti pul ated
there was an enpl oyee on its seniority list by the nane of Genaro
Li zana. Respondent woul d have us draw t he concl usi on that Decker, when
he reviewed the crine report, woul d not have recogni zed Genaro Li zama
Rvero as a Gal (oastal enployee with seniority and thus in Decker's
mnd R vero had no enpl oynent w th Respondent fromwhich he coul d be
di schar ged.

Dean Decker in his answer to a question whet her
"R vero" had been a forner enpl oyee of Respondent testified, "l believe
he is....had not been, at |east does not have seniority". This answer

certainly indicates that Decker did recognize
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Genaro Lizama R vero to be Genaro Li zama, an enpl oyee w th Respondent .
The fact that Decker recognized Genaro Lizama Rvero as a Cal (Qpastal
enpl oyee is confirned by the fact that |ater he recogni zed Porfirio
Sandoval as an enpl oyee of Respondent’'s even though his name was |isted
inthe crine report as "Porfirio Sandoval D AZ' exactly the sane way as
Genaro Lizama R vero had his nane |isted.
Respondent stipul ated that Genaro Li zana was on
Respondent's seniority list at the tine of the Sandoval di scharge so
there is no plausi bl e expl anati on why Decker woul d not have recogni zed
Genaro Lizama's nane in the crine report, found it on the seniority
list and brought it to the attention of Wl ter Bryggnan wth the
resul ting discharge of Lizama. Respondent has of fered no ot her
expl anation for the disparate treatnent of Bustanante and Li zana. Hence
the only | ogical explanation for the discrimnatory treatnent of
Bustamante is that he was the | eadi ng UFWproponent at Respondent's
Salinas operations, a fact which was well known to Respondent. This
explanation is al so bol stered by the fact that Bryggman, who decided to
di scharge Bustanmante, had threatened him?2 1/2 years previous that he
would fire himif he ever used a particular concerted tactic again.
Inlight of the above, | find that Respondent viol ated
Sections 1153(c) and (a) of the Act in discharging Sal vador Bustanante

since its notive for discharge was his union activities.
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GRCER

Accordingly, pursuant to Labor Code Section 1160.3 IT IS
HEREBY CGRDERED that the Respondent California Goastal Farns, it
officers, agents, successors, and assigns shall
1. Gease and desist from
(a) D scharging or otherw se discrimnating agai nst any
enpl oyee because of his or her union nenbership or union activities, and:
(b) In any like or related nmanner interfering
Wth, restraining or coercing any enployees in the exercise of
his or her rights guaranteed by Section 1152 of the Act,
2. Take the follow ng affirmati ve actions which are deened
necessary to effectuate the policies of the Act:
(a) Afer Porfirio Sandoval and Sal vador Bustanante
i medi ate and full reinstatenent to their forner positions, wthout
prejudice to their seniority or rights or privileges.
(b) Make whol e Porfirio Sandoval and Sal vador
Bustanante for any |osses of pay or other economc | osses they have
incurred by reason for their discharges, plus interest thereon at a rate
of seven percent per annum
(c) Preserve and, upon request, nake available to the
Board or its agents, for examnation and copying, all payroll records,
social security paynent records, tinecards, personnel records and
reports, and all other records necessary to anal yze the amount of back

pay due under the provisions of
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this Qder.

(d) Sgn the Notice to Enpl oyees attached hereto.
After its translation by the Board Agent into Spani sh and any ot her
appropriate | anguage(s), Respondent shall thereafter reproduce
sufficient copies in each | anguage for the purposes set forth
therei nafter.

(e) Post copies of the attached Notice at tines
and places to be determned by the Regional Drector. The notices shal |
remai n posted for 90 consecutive days thereafter. Respondent shall
exerci se due care to replace any Notice which has been altered, defaced,
or renoved.

(f) Mail copies of the attached Notice in
Spani sh and in any other appropriate |anguage, wthin 20 days after the
date of issuance of this Qder, to all enpl oyees who were enpl oyed by
Respondent and/ or on Respondent's seniority list at any tine during 1979.

(g) Arrange for a representati ve of Respondent or a
Board Agent to read the attached Notice in Spani sh and any ot her
appropriate | anguage to the assenbl ed enpl oyees of. Respondent on
conpany tine. The reading or readings shall be at such tines and
pl aces as are specified by the Regional Drector. Follow ng the
readi ng, the Board Agent shall be given the opportunity, outside the
presence of supervisors and nanagenent, to answer any questions
enpl oyees nmay have concerning the Notice and/or their rights under the
Act. The Regional Drector shall determne a reasonable rate of
conpensation to be paid by Respondent to all nonhourly wage enpl oyees
to conpensate themfor tine lost at this reading and the questi on-and-

answer peri od.
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(h) Notify the Regional Drector in witing,
wthin 30 days after the date of issuance of this Oder, what
steps have been taken to conply wth it. Uoon request of the
Regional Drector, Respondent shall notify himor her periodically
thereafter in witing what further steps have been taken in
conpl i ance with the O der.

DATED January 17, 1980

L1

—_—

AR E SCHOORL
Admnistrati ve Law G fi cer
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NOT CE TO WIRKERS

After atrial in which each side had an opportunity to
present its facts, the Agricultural Labor Relations Board, has found
that we interfered wth the rights of our workers. The Board has tol d
us to send out and post this Notice.

V¢ will do what the Board has ordered and al so tell
you that:

The Agricultural Labor Relations Act is a lawthat gives
all farmworkers these rights:

1. To organi ze t hensel ves;
2. To form join or help unions;

3. To bargain as a group and choose whomthey want
to speak for them

4. To act together wth other workers to try to get a
contract or to help or protect one another; and

5. To decide not to do any of these things.

VEE WLL NOT do anything in the future that forces you to do,
or stops you fromdoing, any of the things |isted above.

Especi al | y:

VE WLL NOT di scharge any enpl oyee, or otherw se
discrimnate agai nst any enpl oyee in regard to his or her enpl oynent,
because of his or her nenbership in or activities on behal f of the UFW
or any other |abor organization, or because of any other concerted
activity by enpl oyees for their mutual aid or protection.

The Agricultural Labor Relations Board has found that we
di scrimnated agai nst Sal vador Bustanante and Porfiri o Sandoval by
discharging them VW wll reinstate themto their forner jobs and gi ve
t hem back pay pl us seven percent interest for any | osses that they
suffered as a result of their discharge.

Dat ed: CALI FGRN A COASTAL FARVS

B: (Represent at i ve) (Title)

This is an official docunent of the Agricultural Labor Relations Board,
an agency of the Sate of CGalifornia.

DO NOI RFEMOVE R MUTT LATE
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