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CEA S ON AND CREER SETTING AS CE BLECTI ON

Pursuant to the provisions of Labor Gode Section 1146,
the Agricultural Labor Relations Beard has delegated its authority
inthis natter to a three-nenber panel .

Followng a Petition for Certification filed by the
Lhited FarmVWrkers of Arerica, AFL-Q O (AW on February 21,
1979,Y the Regional Director conducted a representation el ection
anong the agricultural enpl oyees of Verde Produce Gonpany, |nc.
(Epl oyer) on February 23, 1979. The official Tally of Bailors

showed the follow ng results:

WPW.....ooo 36
No thion .............. 16
Chal I enged Ballots ......... 14
Total ................ 66

The Enployer tinely filed post-el ecti on objections,

three of which were thereafter set for hearing. A hearing was

Ynl ess otherwise noted, all dates in this Decision rarer to
1979.



conduct ed before Investigative Hearing Examner (1HZ) Carla Jo Daki n who
thereafter issued the attached Decision in which she recormended the Board

di smss the Epl oyer's objections and certify the UPWas the col | ective

bargai ning representative of the unit enpl oyees. The Enployer tinely filed
exceptions to the IHZ s Decision and a supporting brief. The UWFWfiled a bri ef
inreply to the Enpl oyer's exceptions.

The Board has considered the objections, the record and the |HZ s
Decision in light of the exceptions and briefs, and has decided to affirmthe
rulings, findings, and conclusions of the IHZ only to the extent consistent
herew t h.

The Enpl oyer grows and harvests cantal oupes, wheat and | ettuce in
the Inperial Valley. n February 21, the UTWfiled a Petition for
Certification which alleged that a majority of the enployees in the unit were
on strike agai nst the Enpl oyer. Pursuant to the 43-hour el ection provision of
Labor Code Section 1156.3(a),? the Regional Drector schedul ed the el ection for
February 23, two days after the UFWfiled its Petition. Thereafter, the
Regional Director faced very difficult notice problens in view of the shortened
tine frame of the election. n February 21 and 22, the Enpl oyer neither

harvest ed | ettuce nor

Z Labor Code Section 1156.3(a) reads in pertinent part:

If at the tine the election petitionis filed a
najority of the enployees in a bargaining unit are
engaged in a strike, the board shall, wth all due
diligence, attenmpt to hold a secret ballot election
wthin 48 hours of the filing of the petition. The
hol di ng of el ections under strike circunstances shal l
t ake precedence over the hol ding of other secret

bal | ot el ections.

6 ALRB No. 24 2.



enpl oyed any agricultural enpl oyees. Onh February 23, the Enpl oyer fiel ded
crews totaling only 81 agricul tural enpl oyees, significantly | ess than the
nunber of enpl oyees the Enpl oyer generally utilized at that stage of the
harvest.¥ Board Agents attenpted to provide the 222 eligible enpl oyees with
noti ce of the el ection through announcenents on Spani sh-speaki ng radi o stations
inthe area and by distribution of leaflets at the Cal exi co-Mxicali border
station. The UFWal so distributed | eafl ets and the Enpl oyer nade sone effort to
notify enpl oyees through its forenen. Notw thstandi ng these efforts, only 66
enpl oyees, or 29.7 percent of the eligible electorate, cast ballots. Each of
the 66 voters casting ballots worked on the day of the election and thus
recei ved notice at the
wor kpl ace. For the reasons set forth bel ow we shall set the
el ection aside.?

Sanding alone, lowvoter turnout is not a basis upon which this
Board will set aside an election. As in other settings, prospective voters nay
refrain fromexercising their franchise without affecting the integrity of the
el ectoral process. Were, however, inadequate notice procedures result in a

vot er turnout

¥ ppparently, no lettuce was ready to harvest on Febr uar%/ 21 or 22. The
Epl o%er did not decide to harvest on February 23 until the precedi ng evening
and therefore was unable to obtain a full conpl enent of workers for that day.

Y The Enpl oyer al so asserts that it was not at 50 percent of its
peak agricul tural enpl oynent for the 1979 cal endar year during the
eligibility period, as required by Labor Code Section 1156.4. Ve
reject this contention. During its 1979 peak agricul tural
enpl oynent period, the Enpl oyer enpl oyed 390 enpl oyees; during the
eligibility period, the Enpl oyer enpl oyed 222 enpl oyees. As 222
Is nore than 50 percent of 390, we find that the requirenents of
I(_zitg%) Code Section 1156.4 were net. Donley Farns, 4 ALRB No. 66

6 ALRB No. 24 3



too lowto provide a representative el ection, we shall set the el ection
aside. Sun Wirld Packing Gorporation, 4 ALRB No. 23 (1973); Lu-E-te Farns,
2 ALR3 Mb. 49 (1975).

W find inthis case significant evidence that |ack of notice
resulted in the di senfranchi senent of a significant nunber of eligible voters.
The Enpl oyer presented evidence that |arge nunbers of eligible voters did no-
work during the period in which the Regional Cirector attenpted to notify them
of the election and that the only enpl oyees who did vote worked the day of the
el ection. Those voters received notice of the election at the workpl ace. These
factors, conbined wth the | ow voter turnout, suggest that a significant nunber
of eligible voters did not vote because they were not notified, of the
el ecti on.

The ALBA provides for representation el ections to be conduct ed
very soon after the filing of a Petition for Certification. Labor Code
Section 1156.3 (a). This requirenent serves to increase voter participation
under seasonal enpl oynent conditions. However, the procedures necessitated
by expedited el ections create difficult notice problens for Board Agents.

Thus, even where sone eligible enpl oyees fail to hear of an el ection because
of the notice difficulties, we shall nonetheless certify the results if the
Regional Director provided as nuch notice as reasonably possi bl e under the

circunstances. Sun Wirld Packing Gorporation, supra;, Lu-Ste Farns, supra.

Nbtwi t hst andi ng the several steps the Regional Drector took to provide
eligible enployees with notice of the election in this case, we find, on the

basis of the entire record, that the el ecti on was schedul ed so
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pronptly that enpl oyees did not recei ve adequate noti ce.

This el ection was conducted pursuant to the 48-hour provision of
Labor Code Section 1156.3(a). Wen an election is schedul ed to be conduct ed
wthin 48 hours after the filing of the Petition for Certification, the
| ogi stical problens often inherent in elections conducted under the
Agricultural Labor Relations Act are greatly magnified. However, the principle
that enpl oyees who are eligible to vote shoul d recei ve adequat e notice of an
election is applicable to all elections held under the Agricul tural Labor
Relations Act. As the 48-hour provision is not jurisdictional, Kyutoku
Nursery, Inc., 3 ALRB No. 30 (1977), the Regional Drector may, in his or her

di scretion, schedul e an expedited el ection to be conducted nore than 43 hours
after the filing of the Petition for GCertification, if necessary, in order to
insure a representative el ection.

GROER

By authority of Labor Gode Section 1156. 3(c), the
Agricultural Labor Relations Board hereby orders that the election in this
natter be, and it hereby is, set aside and that the Petition for Gertification
be, and it hereby is, dismssed.

Dated: My 16, 1980

GERALD A BROM Chai rnan

RONALD L. RJU Z, Menber

RALPH FAUST, Menber

6 ALRB No. 24 5.



CASE SUMVARY

Verde Produce Conpany (URWY 6 ALRB No. 24
Case No. 79-RG | -EC

|HE DEQ S N

The Investigative Heari ng Exam ner recommended that the Board di smss
the Enpl oyer's objections and certify the UFWas the enpl oyees' col | ective
bargai ning representative. The IHe found that the Ewpl oyer was at nore than 50
percent of its current year's peak agricultural enpl oynent during the payroll
period for determning voting eligibility. She also found that the Regi onal
DO rector provided adequate notice of the election considering the fact that the
petition was filed while a strike was in progress. The | He al so found that the
Enpl oyer' s nane as set forth on the Notice of Hection was not m sl eadi ng.

BOARD DEO S ON

The Board rejected the | HE s recormendati on, set aside the el ection,
and dismssed the petition. The Board found that the enpl oyees did not receive
adequat e ﬁri or notice of the election and, in viewof the very | ow voter
turnout, held the el ection was not representati ve.

* % *

This case summary is furnished for information only and is not an official
statenent of the case, or of the ALRB.



STATE OF CALI FCRN A
AR ALTURAL LABCR RELATI ONS BOARD
In the Matter of: Gse Nb. 79-RG | -EC
VERDE PRODUCE QOMPANY, I NC,

Enpl oyer,
and
UN TED FARM WIRKERS (F AMER CA
AFL-AQ

Petitioner.
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Janes L. Leather for the Enpl oyer.

Carlos M Acala for the Petitioner.

DEQ S ON
STATEMENT OF THE CASE
CARLA JODAKIN Investigative Hearing Examner: This case was heard
by me on My 9, 10, and 11, 1979, in: Holtville, Galifornia. A petition for
certification was filed by the Lhited FarmVWrkers of Anerica, AFL-AQ
("UFW), on February 21, 1979. The Agricultural Labor Relations Board ("Board")

conducted an el ection on February 23, 1979. The tally of ballots showed the

follow ng results:

URW 36
No Uhion 16
Unhresol ved Chal | enged Bal |l ots 14
Total Ballots Cast 66

Verde Produce, Inc. ("conpany" or "enployer") filed tinely objections
pursuant to Labor Gode 81156.3(c). The Executive Secretary of the Board

di sm ssed one obj ecti on concer ni ng



whether it was an abuse of discretion for the 3oard agent to sel ect a voting
siteidentified wth the LTW en the grounds that the enpl oyer failed to
present evidence that the selection of the site affected voter free choice.
The fol l ow ng issues were set for hearing:

1. Wether the el ection was hel d when the enpl oyer was at 50% of
its peak enpl oynent as required by Labor Gode 51156. 4.

2. Wiether the vote was non-representative and, if so, whether
those not voting were prevented fromvoting by the conduct of a party or the
Boar d.

3. Wether the Notice of Hection inproperly and incorrectly
naned Hector Sai khon as the enpl oyer and thereby msrepresented to Verde
Produce enpl oyees that the enpl oyer was Hector Sai khon, and if so, whether
this affected the results of the el ection.

O April 23, 1979, the enpl oyer petitioned the Board to request
review of the Executive Secretary's dismssal of the objection relating to
sel ection of a voting site. After consideration of the natter, the Board, by
Qder dated My 4, 1979, denied the request for review noting that "to the
extent voter turnout nay have been affected by the designation of a particul ar
voting site, evidence related thereto is admssibl e pursuant to objections
already set for hearing."

A 11 parties were represented at the hearing and were given full

opportunity to participate in the proceedi ngs.



Lpon the entire record, and after consideration of the argunents
nade by the parties, | make the follow ng findings of fact and reach the
fol | ow ng concl usi ons of |aw

F ND NG G- FACT

. Background

Verde Produce Gonpany, Inc., a corporation, is located in Holtville,
Galifornia. The supervisor of the operation is Hector Saikhon. He is also the
only officer of the corporation. The conpany grows and harvests cantal oupes,
wheat, and lettuce. It also harvests lettuce for other growers. Lettuce is
its main crop. The cantal oupe harvest occurs in July. In 1979, the conpany
pl anted 400 acres of cantal oupes.

The conpany grew 400 acres and harvested a total of 1000 acres of
lettuce in the 1978-79 season. |Its lettuce harvest began in Holtville on
Decenber 11, 1973, and lasted until March 23, 1979. Qdinarily the conpany
operates during the lettuce harvest wth three crews of its ow, and enpl oys
addi tional crews provided by | abor contractors if needed.

At the tine of the el ection the enpl oyer was approaching the end of
its lettuce harvest. The election was a 48-hour el ection, pursuant to Labor
CQode §1156.3(a).Y Two voting sites were used, one on the enpl oyer's property
and the other at the Sate Enpl oynent Devel opment Departnent ("EDD') facility
in Calexico, also know as "H Hoyo" (the hole). Al voters voted at the on

ranch site. No voters voted at the HOD site.
yll

= "If at the tinme the el ection petitionis filed a najority of the enpl oyees
inabargaining unit are engaged in a strike, the Board shall, wth all due
diligence, attenpt to hold a secret ballot election within 43 hours of the
filing of such petition. The hol ding of elections under strike circunstances
shal | take precedence over the hol ding of other secret ballot elections.”
Labor Code 81156. 3(a).
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[1. (p ections
A Peak
Facts. The enpl oyer and the union stipulated at hearing to the
nunber of workers enployed curing the peak week (week of highest enpl oynent
during the cal endar year 1979)and the eligibility week (payroll period
preceding the filing of the election petition). The followng table is an
accurate summary of the enployer's payrol| records which were admtted i nto

evidence,? and reflects the parties' agreenent upon figures for both payrol |

peri ods:
TABLE |

A Peak week: Veek Ending January 23, 1979
Ved Thurs Fri St Sun Mn  Tues
1/17 1/18 /19 1/20 121 1/22 123
105 101 112 97 0 140 139 Regul ar Crews
46 85 68 0 0 0 31 Labor Contractor

Crews

11 14 15 10 O 8 11 Drivers
162 200 195 107 O 148 181 Daily Total

Total Nunber of Enpl oyees - 390
B Higbility Wek: Wek Endi ng February 20, 1979.

Ved Thurs Fri Sat Sun Mn  Tues

2/14 2/ 15 2016 2/17 2/18 2/19 2/20

3 2 7 7 4 150 147 Regul ar Crews

0 0 0 0 0 o5 27 Labor Contractor
Crews

0 0 0 0 0 9 6 Drivers

3 2 7 7 4 184 180 [dily Total

Total Nunber of Enpl oyees — 222

2/ Enployer’s Exhibit 2 and 3.



These payrol| records further establish that 390 enpl oyees were
enpl oyed during the peak week, and 222 enpl oyees were enpl oyed during the
eligibility week.?

Testi nony concerning the anount of turnover in the workforce
consi sted of Hector Saikhon's statenent that there were a | ot of new peopl e
during the eligibility week payroll period. There was no testinony
concerni ng turnover during peak week.

Hector Sai khon testified that the conpany' s nornal work week was
six days, and that it did not work Sundays. However, payroll records in
evi dence for six weeks of the harvest, January 17 to February 21, 1979, show
a considerable variation in the work week. The records show that the
harvest crews' work weeks ranged froma seven-day week to a two-day week.
There was only one week during this period in which the harvest crews worked
a si x-day week.

Anal ysis. The peak question here turns on which
nethod is used to determne whether "... the enployer's payroll reflects 50%
of the peak agricultural enpl oynent for such enpl oyer for the current cal endar
year for the payroll period i mediately preceding the filing of the petition."
Labor Code 8§1156. 4.

There are two nethods approved by the Board to determne peak, the

enpl oyee count nethod and the enpl oyee averagi ng

9 The Tally of Ballots states that there were a total of 177 eligible

voters. However, an examnation of payroll records in evidence indicates
that the nunber was actual |y 222.



net hod, di scussed below 3oth formul as are "reasonabl e neasures of the
tineliness of petitions under -his statute,” and the Board will find petitions

to be tinely which neet either of these fornulas. Sonita Packing Go., Inc., 4

ALRB Mb. 96 (1973). In a. case where the use of the formulas led to
conflicting results, the Board held the peak requirenent had been net and the

petition was tinely. Donlay Farns, 4 ALSB Mb. 66 (1973) (the petition was

tinely under the enpl oyee count nethod but not under the enpl oyee averagi ng
net hod) .

The enpl oyer and the union both agree that by the enpl oyee count
nethod, the eligible enpl oyees are nore than 50%of the nunber of enpl oyees at
peak. 3y this approach, the nunber of enpl oyees eligible to vote i s conpared
to the nunber of- enpl oyees working for the enpl oyer during the peak peri od.
Kawano Farns, Inc., 2 ALRB No. 25 (1976); Val dora Produce (o., 3 AL3S M. 3
(1977) and Donley Farns, 4 ALRB No. 66 (1973).

In this case the nunber of eligible voters, 222, is nore than
50% of the nunber of enpl oyees at peak, 390. Therefore under the enpl oyee
count nethod, the petition was tinely.

The enpl oyer's position however, is that the enpl oyee averagi ng
net hod shoul d be applied under the facts of this case, wth the result that
the petition was untinely. This nethod, set out in a line of cases

begi nning with Mirio Saikhon, Inc., 2 ALSS M. 2 (1976), determnes an

aver age nunber of enpl oyees per day for the rel evant payrol| periods and
conpares them The average reflects the enployer's job requirenents,

i ndicating the



nunber of peopl e needed to do the work (rather than the actual nunber of
workers hired). In devising this formula, the Board sought to account for the
effect of high turnover and to mnimze the distortions in the peak estinate
created by a fluctuating workforce. 1d.

The enpl oyer asserts that use of the Saikhon formula is required in
order to consider the nunber of "representative days" during the eligibility
payrol | period. It cites aline of cases, including Ranch No. |, 2 ALRB No. 37
(1976); Hgh & Mghty Farns, 3 ALRB No. 88 (1977); Galifornia Lettuce (., 5

ALRB Nb. 24 (1979)., in which the nunber of enpl oyees working on sone days was
very | ow by conparison with other days during the pertinent payroll period

The enpl oyer argues that there are five representative days during
the eligibility week, February 15, 16, 17, 19 and 20, and thus the divi sor used
in the Sai khon fornul a should be five. February 15, 16, and 17 are incl uded

even though only the general formcrew worked. No harvesting occurred on those
three days because the | ettuce was not ready to be cut, and therefore the
harvest crews did not work. February 19 and 20 are the only two days the
harvest crews worked that week. February 14, a Tuesday, was not representative
because no harvesting occurred in the Inperial Valley since it was the day of
the funeral of a slain UFWpicket. February 13, a Sunday, was unrepresentative

because the enpl oyer usual |y works a si x-day week and does not work Sundays.



The union asserts that the Sai khon formula is not necessary to

decide this case, but chat if it is used, the peak requirenent is net
nevert hel ess because there are only two representative days, i.e., the days
on whi ch the harvest crews worked.

The uni on argues, and payrol| records in evidence show that for six
weeks around the peak harvest period, January 17 through February 21, there was
an erratic work schedul e which did not reflect a six day work week. There were
three weeks contai ning three workdays, one week of seven workdays, one week of
si x wor kdays, and one week of two workdays.

The records for this period al so showthat the work did not occur
consistently on the same days of the week. For these six weeks, work was as
often cone on Sundays as it was on Thursdays, i.e., during the period from
January 12 to February 21, Sunday was worked tw ce and Thursday was wor ked
twce. This evidence undercuts the enpl oyer's assertion that Sunday nornal |y
is not a workday.

| find that the evidence denonstrates the lack of any clear pattern
of enpl oynent during the | ettuce harvest nonths of January and February 1979
for the enployer. The erratic nature of the harvest work nakes it difficult to
determne what are representative days in this case.

The Board has established two nethods for determning peak, which
whi | e based on different theories, are equally appropriate under the statute.
Bonita Packing G., Inc., 4 ALPS No. 96 (1973). S nes under an approved net hod

for resolving the




peak question the petition is shown to be tinely, | do not resol ve the
argunent surroundi ng the use of the Sai khon formula. | conclude that peak
guestion is resol ved by the proper application of the enpl oyee count nethod,
and that the election petition was tinely. | recommend that the objection
be di sm ssed.

B. Respresentative \Vote

The enpl oyer asserts three bases for its objection that the vote was
not representative. These are: whether the Board gave adequate notice of the
el ection, whether the Board properly sel ected the second voting site, and
whet her the Board' s swtching of the site caused di senfranchi senent of voters.
Each of these aspects of the objection is examned bel ow

Facts;

a) notice: The Board agent in charge of the election testified
credibly that he fol |l oned established ALRB procedures in giving notice to
wor ker s. Radi o announcenents i n Spani sh were broadcast the evening prior to
the el ection and on el ection day, every hour or half hour. Board agents
distributed 200 - 250 | eafl ets on the day before the el ection and on el ecti on
day. Leaflets were distributed at the enployer's fields and at the border
crossing. Both the announcenents and the leafl ets stated the tines and pl aces
for voting: 10:00 a.m to noon on conpany property, and 4:00 p.m to 6:00 p.m
at the HCD office in H Hoyo in Cal exi co.

Additional |y, Pedro Val dez, a UFWorgani zer, credibly testified
that he and anot her organi zer distributed 1,000 copies of a union |eaflet

at the border crossing, at two restaurants
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frequented by workers in Calexico, and. at the enployer's fields. The | eafl et
included the tines and places of the voting. The organi zers distributed them
on el ection day. The enployer's efforts to give notice consisted of supervisor
Jose Herrera notifying five enpl oyees the night before the el ection. A though
two of the enpl oyees were forenen, Herrera did not know whether they notified
thei r craw nenbers.

Herrera al so testified as to worker inquiries about the tine and
pl ace of the election, after the close of the norning polling between 1:30 and
2:30 inthe afternoon. Wile at work in the fields he saw 13 or 19 cars drive
up one by one. Each car contained one or nore persons. He told everyone to go
to H Hoyo to vote between 4:00 and 6:00 p.m |If all these people cane to the
enpl oyer's field and received directions, it is unlikely that not one single
voter woul d show up a the second site. The fact that no one cane to vote at H
Hoyo suggests that the testinony nay have been exagger at ed.

Qut of the 222 nanes on the eligibility list (per the stipulation of
the union and enpl oyer, 66 cast ballots. This represents a 34%turnout. The
testinony indicated a nunber of causes which may have contributed to a | ow
voter turnout. The enpl oyer had a very erratic work schedul e in January and
February. There was no harvest work the two days prior to the election. nly
| at e Thursday did the enpl oyer decide that work woul d take pl ace Friday,
election day. O the 31 persons working el ection day, 66 voted. Sone workers
lived in Mexico and had to bear the costs of getting to the polls at the

bor der, which rmay have
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deterred themfromvoting.

b) selection of site; The second voting site at the EDD office at

H Hoyo is frequently used for ALRB el ections. It is a public place, partially
paved as a parking lot and encl osed by a fence. H Hoyo is well know to farm
workers as a gathering place where they wait to neet busses whi ch transport
themfromthe border to jobs in the fields.

At the pre-election conference, neither parry to this election
advocated H Hoyo as the off-ranch site. The union wanted the "parquecito”,
located right at the border. The enpl oyer was opposed to the "parquecito”, and
wanted the site to be anay fromthe border, possibly at another city park. The
Board agent chose H Hoyo as a conpromse. He had several sound reasons for
doing so. In additiontoits frequent use by the AARB for elections, the site
is close to the border crossing, and it is convenient to workers. It is state
property and easy to- control. It is aneasily identified |ocation. The agent
testified that it is not uncormon for no workers or only one or two to show up
at a particular election site, especially in an election wth nore than one
voting site.

c) swtching sites; The second polling site was changed on

el ection day and then sw tched back to the originally designated | ocation. The
Board agent testified credibly that he | earned mdway through el ection day that
the UFWhad scheduled a rally for 4:00 p.m at H Koyo. Realizing that this
partisan activity could interfere wth the el ection, he arranged to nove the
polling site fromHB Hoyo to Jefferson School, also in Cal exico, about two

mles anay. He notified the parties and

-11-



stationed two Board agents at H Hoyo to informany enpl oyees who arrived of
the change, and to provide transportation if needed. The two agents went to H
Hoyo before 4:00. They were located there all the tine the agent in charge was
at Jefferson School. The agent in charge arrived at Jefferson School early,
about 3:45 p.m As he was preparing that site, before 4:00 p.m a union
representative inforned hi mby tel ephone that the rally had been cancel | ed.

The Board agent then decided to return to the | ocation originally designated
in, the notices and radi o announcenents distributed by the Board.

The net effect of the changes in location was a delay of 20 - 25
mnutes in the opening of the polls at H Hoyo. There was no evidence that the
del ay caused prospective voters to be denied the right to vote. Board agents
were present at the B Hoyo site throughout the schedul ed pol Iing period.

There was no testinony that the change itself caused di senfranchi senent of
vot ers.

Anal ysi s; The concept of a representative vote is that the outcone
of the election should adequat el y express the interest and desire of enpl oyees.
The nere nunbers of voters casting ballots does not determne whether a vote
was representative. Rather, the determnation of representativeness centers
upon the question of whether those not voting were prevented fromvoting by the
conduct of either a party or of the Beard. Lu Hte Farns,

2 ALRB No. 49 (election uphel d; 50%voted), Pacific Farns,

3 ALRB No. 75 (election overturned, 11%voted; inadequate notice found)
, Sun Wirld Packing Gorporation, 4 ALRB No. 22 (el ection uphel d, 50%
voted), Valencia Service ., 59 NLRB

-12-



343, 30 LHPJ! 1074 (1952).

Like the NLRA this Act "nakes no provision for a quorumor for the
partici pation of any definite proportion of the eligible enpl oyee conpl enent in
an election. Qdinarily, the political rule applies and those who do not take
the tine to vote acquiesce in the choice registered by a majority of those
voting". Piper Industries, 212 NLRB 474, 37 LRRM 1277 (1974). "In every

el ection conducted by Board agents, it is our concern that each enpl oyee
eligible to vote be afforded an opportunity to cast a secret ballot if he so
desires. No conpulsion is placed upon any enpl oyee to require himto exercise
his right to vote". Siefel Gonstruction Gorp., 65 NLRB 925, 17 LRRM 251 (1946)

(el ection uphel d, 31%of eligible voters cast ballots).

To prove its assertion that enpl oyees were di senfranchi sed by
insufficient notice, the objecting party nust produce evidence that eligible
voters who ot herw se mght have voted did not do so because they did not
receive notice of the election. Jack or Mrion Radovich, 2 ALRB No. 12
(1976).

The parties to an el ection are expected to participate in informng
workers that an election wll be held shortly due to the Act's statutory tine
limtations. LuBEte Farns, 2 ALRB Nb. 49 (1976) , R T. Engl und Gonpany, 2
ALRB No. 23, Sun Wrld Packing Gorp., 4 ALRB Nb. 23. As in seven-day tine

franme for nost el ections, the participation of parties in notifying workers

shoul d be equal Iy required within the tine frame of 48-hour el ections.

-13-



The Board has not dealt with the specific issues of adequate notice
procedures in an el ection under strike circunstances. The decision to hold an
election wthin 43 hours of the filing of the petition is a discretionary one.
Kyut oko Nursery, Inc., 3 ALRB No. 30 (1977). The issue here is whether under

the circunstances of a 48-hour el ection, the Board agent acted reasonably in
provi ding notice. The Board agent followed the usual procedures for seven-day
el ections, but acted wthin the 43-hour tine frane. Hs efforts were desi gned
to reach both currant workers at the ranch by | eafl ets, and those who were not
at work by radi o spots.

Jose Herrera' s testinony that he spoke to at |east 18 peopl e on
el ection day after the norning polls closed and told themwhere and when to
vote indicates additional notice given. There was no evidence that these
people were in fact eligible voters. Assumng they were eligible, the fact
that even after such personalized notice none of themcane to vote indicates
that they chose not to exercise their right to vote, which is not a basis for

setting the election aside. Lu Stte Farns, 2 ALRB No. 49.

The enpl oyer' s obj ection concerning the 21 Koyo site, as it relates
to the selection of the site, is not before ne. That objection was di sm ssed
by the Executive Secretary. The only aspect of the choice of the site before
ne is its possible effect on voter turnout.

Section 20350(a) of the Board s regul ations provide:

Al elections ... shall be conducted at such tines and pl aces

as nay be ordered by the
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regional director. Reasonable discretion shall be

al lowed to the agent supervising the el ection to set

the exact tines and places to permt the naxi num

participation of the enpl oyees eligible to vote.

Evi dence nust denonstrate that the chosen site was intimdating to
the voting rights of enpl oyees and therefore it was an abuse of Board agent
discretion to set the election at that |ocation. Ralph Sansel Conpany, 2 ALRB

Nb. 10.

Wile it is possible that enpl oyees hearing of a UFWrally at H Hoyo
m ght have been deterred fromvoting, no evidence was introduced of the extent
to which the rally was publicized. The supposition that such publicity existed
and further that it reached enpl oyees not voting in this electionis itself
specul ative, and is not sufficient basis for concluding that enpl oyees di d not
vote because of the rally.

The Board has held that where an el ection site was changed during
el ection day due to an unpredi cted cancel | ati on of work (caused by rain),
and there was no evi dence that any voters were di senfranchi sed as a resul t,
there was no basis for overturning the el ection. The Board agent exercised
reasonabl e discretion, and the change neither affected the el ection outcone
nor created a situation which served to disenfranchise voters. J. R
Norton, 3 ALRB Nb. 66 (turnout was between 50 - 67%.

Absent evi dence of di senfranchi senent, the | ate openi ng of
polls is not a basis for overturning the el ection. Admral Packing .,
1 ALRB Nbo. 20 (1975).
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There is no evidence that the changing of the site had any effect
Wiat soever on voter turnout. Nor is there any evidence that the 20 - 25
mnutes delay in opening of the polls caused peopl e not to vote. | concl ude
chat the swtching of the site during the election did not effect
representativeness of the vote or the outconme of the election, ¥

The evi dence establishes that the Board agent followed the usual
procedures for providing adequate notice of the election, and I so find. The
evidence further establishes that H Koyo was chosen for good reasons, was an
adequate polling site, and did not affect voter turnout, and I so find. There
is no evidence that enpl oyees were prevented fromvoting by | ack of notice, by
the choice of H Hoyo as the second polling sits, or by the |ast-mnute
decision to switch sites. S nce the evidence does not show either that the
noti ce given or the choice of site affected the representativeness of the vote,

it does not require overturning this election. Lu Bta Farns, supra, Pacific

Farns, supra, Sun Wrld Packi ng Gorp., supra.

4/ Under the circunstances necessitating the change, the agent

r esponded Fr operly upon jsu_ddenl%/ | ear ni nP_ of the potential Er obl em of
aunionrally inthe vicinity of the polling site. He quickly decided
to nove the site, and so inforned the parties. By establishing other
agents an B Soya he took precautions agai nst di senfranchising
eligible voters. Hs subsequent decision to return to the original
site upon learning that the rally was cancel | ed fol | oned the policy of
maxi mzing voter participation. See 3 Gal. Admn. Gode §20350( a) .

S nce the notice naned ' H Hoyo as the voting site, it seens probabl e
that if voters were intending to vote that afternoon, they woul d have
cone to H Hoyo. | conclude that the Board agent acted reasonably
under difficult circunstances.
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| recormend that the objection be di smssed.

C Nane on Notice of Hection

The Board agent in charge of the election placed two nanes upon the
notice of election. In the space indicated for "Nane of Enpl oyer” the notice
read: "Verde Produce, Inc. (Hector Saikhon)". The enpl oyer asserts that the
noti ce was intimdati ng and m sl eadi ng to workers because it used the nane
Sai khon.  In support of this position, the enpl oyer | ooks to certain events in
the area close to the tine of the election. There was a strike in progress in
the Inperial Valley, Mario Sai khon's nane appeared in the news, and a striking
worker had recently been killed on Mari o Sai khon's property.

The inference that the enpl oyer woul d draw fromthese facts, that the
Sai khon nane was intimdating, is tenuous and specul ative. No worker testified
that the nane Sai khon had becone associated wth viol ence and fear, as the
enpl oyer clains. No worker testified that the nanme was intimdating. |ndeed,
the nane was famliar, not new to all the eligible voters in this el ection.

Al workers had seen the nane Hector Sai khon as often as they had been pai d by
the enpl oyer since M. Sai khon signs all the checks. Mreover, the reason for
usi ng the nane was that the Hoard agent had been requested to do so by a group
of workers, who said that "Hector Sai khon" was the manner in whi ch workers
custonarily referred to this enpl oyer. The only person wth significant worker
contact who testified that he never heard the enpl oyer referred to as the

"Hector Sai khon Gonpany” was super vi sor
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Josa Herrera. On this point his testinony was characterized by evasi veness
and cannot be credited.

In addition, there was no evidence to indicate that the nane was
msl eading reference to this enpl oyer. Hector Sai khon and ot her w tnesses
establ i shed that Sai khon has the domnant role in this enterprise. Qe
| abor contractor, Daniel Garcia, in his testinony referred to Sai khon as
"the owner"” of the conpany. (RT 11:53)

| conclude that the placing of the name Hector
Sai khon on the Notice and Drection of Hection was not inproper, and further
that the nane on the notice did not have an adverse effect on this el ection and
is not a basis for setting- the el ection aside.

| recormend that the objection be di smssed.

[1l1. Gonclusion of Law

Based on the above findings of fact, analysis, and concl usions, |
recormend that the Enpl oyer's objections be dismssed and that the Lhited Farm
VWrkers of America, ATL-AQ be certified as the excl usi ve bargai ni ng

representative of ail the agricultural enpl oyees of the enployer inthe Sate

of California.

DAT2D. January 3, 1980 SO Ry e

I nvesti gati ve Hearing Exam ne
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