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n Septenber 11, 1975, an election was held at Superior Farmng

Gonpany. The tally of ballots showed the foll ow ng results:

URW . 391
No Lhion ............. ... ... 295
VoId ... 9
Challenged Ballots .................. 282

The Board, on March 25, 1977, ordered that the regi onal director open and
count the 82 chal l enged bal | ots whi ch were overrul ed w thout exception by
the regional director in his report on challenged ballots. O April 5,

1977, the anended tally of ballots was issued whi ch showed the fol |l ow ng

results:
UPW 440
No Lhion .................. 328
Void ... 9
(hal lenged Ballots ......... 200

Exceptions were filed to the regional director's recom
nmendat i ons concer ni ng between 83 and 88 chal | enged bal |l ots. No exceptions

were filed to the regional director's recommendati on



that between 112 and 117 chal | enged bal | ot s¥ be sustained. V& order that
these latter chal l enges, sustained by the regional director and not
excepted to by any party, not be opened and counted. As the renai ni ng
chal l enged bal [ ots, to which exceptions were filed, are too fewin nunber
to affect the outcone of the election, it is unnecessary to resol ve them
The enpl oyer filed tinely objections, and a heari ng was hel d.
The hearing officer issued a report, served on all parties, which
summari zed the testinony and coomented on credibility, but which nade no
recommendati ons. Based on an i ndependent survey of the record, we di smss
the objections and certify the results of the el ection.
The enpl oyer contends that given the nanner in which the
el ecti on was conducted sone 326 eligible voters were di senfranchi sed,
thereby affecting the results of the el ection; and that uni on organi zers
el ectioneered in the polling area in direct vio-

lation of the Mlchemrule, MIchemlnc., 170 NLRB No. 46 (1968).2 The

el ection at Superior Farmng was one of the |largest el ections conducted by
the Fresno Regional dfice during the early days of our Act. Nunerous
probl ens were encountered resulting in confusion and sone degree of chaos

during the course of

YThe discrepancy in nunber of chall enged ballots stens fromin-
consistencies inthe lists inthe regional director's report on
chal l enged ballots. As our results hers woul d be the sane using either
_extrlerreb| we do not resolve the question of the exact nunber of ballots
i nvol ved.

ZThe enpl oyer's obj ections petition rai sed several other objections.
The enpl oyer's brief essentially dealt only wth those issues treated in
the body of this opinion. As to the enpl oyer's other objections, we
di smss those obj ections as they are either inproper subjects for review
or there is no evidence introduced to support themor no prejudi ce
resulted fromthe conduct.
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the el ection. Many of the problens mght have been averted had the Board
agents and parties been nore experienced in conducting el ections of this
type, which require anong ot her things |ogistical considerations far
different than those typically found in industrial settings.

The parties spent nuch tine and effort at the hearing and in
their briefs detailing the alleged msconduct. Wre we wlling to adopt per
se rules we woul d be conpel led to set this election aside. But this
election is a prine exanpl e of why sone per se rules nay not be workable in
ALRA el ections. To be sure, the Board agents nmade m stakes, sone of which
were in the formof assenting to procedures urged upon themby the objecting
party. But, on the whole, they are to be cormended for maintai ning
sufficient control to insure a chance to vote to all those desiring to
participate in the el ection.

Qur act seeks to protect the rights of farmworkers to a free
el ecti on which produces a representative result. (oviously the critical
exanmnation in each objections case is whether, in the final analysis,
those rights were protected. Because we find that they were, we certify
the results of this election.

. D SENFRANCH SEMENT AND GONDUCT SURROUND NG THE ELECTI ON

The record reflects that a pre-el ection conference was hel d at
Superior's Poso Ranch on the evening before the election. It was agreed t hat
the el ection woul d be conducted at two sites, Polling Place "A", which was
| ocated at the Poso Ranch headquarters, and Polling A ace "B', which was

| ocated at the enpl oyer's
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Dehydrator GComrmodity Genter. The bulk of the ballots were to be cast at
Polling P ace "A'; site "B' woul d handl e the approxi natel y 100 enpl oyees
who worked at the dehydrator, plus the alleged economc strikers. There
was sone di sagreenent over the voting hours. The enpl oyer requested a 1
p.m to5p.m voting tine at site "A", while the UPWsought a 7 a.m
starting tine to accommodate the | arge nunber of voters. Board agent in
charge, Hias Minoz felt that the 1 p.m to 5 p.m hours woul d be enough
tine to vote the anticipated nunbers and set those hours for site "A';
4:30 p.m to 7:30 p.m were set as the voting hours for site "B'.

There was al so di sagreenent over the use of buses to bring
crews in fromthe field to vote. The enpl oyer proposed the idea. The UFW
opposed it, claimng it had had bad experiences wth busing at el ections
hel d at other ranches earlier that week; that it created a probl emin
picking up crews and leaving their cars behind; and that it would tend to
decrease voter turnout rather than increase it. Moz ruled in favor of
the use of the conpany busing plan but did allowthe UFWto have one of
its organi zers ride on each bus. Sone of these buses travel ed for
di stances of up to 10 mles in picking up voters.

Three Board agents conducted the el ection at site "A'. The
polls at site "A' opened sone 15 mnutes |late at approxi nately 1:15 p. m
Sone 75 persons were waiting to vote. e bus had al ready unl oaded and
anot her drove up as the pol|s opened; other voters were arriving in
separate vehicles. nly 10 persons were initially allowed in the actual

voting area whi ch was | ocat ed
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inside a building; the rest of the prospective voters had to |ine up outside
inagrassy area inmedi ately outside the building, a so-called "clear area.™
Fromthe outset there were problens wth the eligibility list: it was not
in al phabetical order, pages were upside down, it was not conplete. It was
hot outside, the line of prospective voters grew peopl e becane inpatient
and began yelling to "Hurry up.” In an attenpt to speed up the process, the
voting line was al phabetically split into two lines. These |ines were
reor gani zed once thereafter and then again. The result was conf usion,
voters not know ng which line they bel onged in. Peopl e outsi de becane even
nore restless, tired and noisy. Minoz, the only Spani sh-speaki ng agent
present, tried to quiet the crowd, which, according to the enpl oyer, was 98
percent Spani sh-speaking. Hs efforts were initially unsuccessful, however,
and one of the enployer's observers was asked to assist in interpreting.
Sonetine after 5 p.m there was a surge of sone 75 frustrated
voters into the building. Moz ordered the polls cl osed and announced t hey
woul d be reopened once order was restored. They renai ned closed 20 to 30
mnutes. Wen they reopened, they renmained open until 7 or 7:30 p.m The
estinmates of the nunber of people waiting to vote when the polls cl osed and
those waiting to vote when the polls reopened varies fromw tness to
wtness. It is clear, however, that there was a snal |l er nunber, perhaps 50
to 100 less. There does not appear to have been any further disruption once

the polls reopened. Sone persons waited four to five hours to vote,
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The balloting at site "B' was not wthout its confusion either.
Apparently two Board agents conducted that portion of the election; at tines
only one of the two was present. The polls opened nore than one-hal f hour
late at approximately 5:10 p.m, but renai ned open until 9:30 or 10 p.m
Part of the eligibility list was msplaced. As aresult nmany of the
dehydrat or enpl oyees had to vote a chal | enged bal | ot and one of the
enpl oyer' s choi ces for an observer was not permtted to act as such. The
election was briefly halted at | east once. Children of economc strikers
played in the polling area and sone economc strikers remained in the
polling area after voting, contrary to the Board agent's requests, until
threatened wth the closing of the polls. Yet, there is no direct evidence
that such conduct prevented anyone fromvoting. The only evidence elicited
that any voters were di senfranchi sed because of the nanner in which the
el ection was conducted cane during the direct examnation of URWorgani zer
Ray Qivas when he testified that alittle over 300 economc strikers
appeared to vote but many of themleft because it was. taking so long. n
cross-examnation, in an attenpt to explain why only 175 economc strikers
voted, M. Qivas testified that some of the persons at site "B' mght not
have been economc strikers; that the 300 persons he had previously
nentioned were the nunber of economc strikers they expected; that nmany of
those who | eft mght have been famly nenbers or rel ati ves who were not

eligible economc strikers.
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The enpl oyer points out that of the 1,097 enpl oyees
on the eligible payrol| list, 768 ¥ or 70 percent, cast ballots;
that approximately 326 eligible enpl oyees did not vote and that these 326
voters could have affected the results of the election. V& note in passing
that the fact that even a mnority of eligible voters participate in an

election is not initself grounds for setting aside an election. Lu-Hte

Farns, 2 ALRB No. 29 (1976) [where 50 percent of the eligible voters
participated in the election]. The enpl oyer contends that the nost

pl ausi bl e and reasonabl e expl anation for |ess than 100 percent voter
turnout was the del ay, disruption, chaos and confusion that surrounded the

conduct of the election. He cites Hatanaka & Qa G., 1 ALRB No. 7 (1975)

in support of his position. In Hatanaka the tally of ballots showed a
total of 310 votes out of a possible 392 as follows: No Lhion - 70; UFW-
60; 1 Void Ballot and 130 (hal lenged Bal l ots. V¢ set that el ection aside
based in part on the fact that of the 82 eligible voters who failed to
vote, sone had been di senfranchi sed by the Board agent's failure to open
the polls until approximately one hour after the designated tine. There all
parties agreed that the Board agent’s conduct di senfranchi sed sone voters;
here that is the central question of dispute. There, because of
mshandling it becane i npossible to resol ve the chal | enged bal | ot s whi ch
were out cone determnative; here there is no such problem Additionally,
here both polling sites remai ned open at | east two hours past their

schedul ed

¥This figure represents votes cast for UFW No Lhion and the
noneconom ¢ chal | enged bal | ots overrul ed by the regional director
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closing tine and there was no indication that anyone was depri ved
of an opportunity to vote had he or she chosen to renmai n and do
so. Jake J. Gesare & Sons, 2 ALRB No. 6 (1976).%

In Hatanaka we held that in order to set aside an
el ection in circunstances such as these, there nust be affirnati ve evi dence
on the record that sone eligible voters were di senfranchised. There is no
such evi dence here. A nost the enpl oyer has shown at site "A' that there
were a snal | er nunber of prospective voters in |ine when the polls reopened;
at site "B' that sone persons who nay or nay not have been economic strikers
left because it was taking too long. It is not clear whether any returned to
vote. There was hearsay testinony indicating that people were | eaving to
tend to their famlies or seek their cars; but there was al so hearsay
testinony that they planned to return. Such evi dence al one cannot support a

finding.? Patterson Farns, Inc., 2 ALRB No. 59 (1976). In each instance

there was no indication that had these persons chosen to renain and vote or
to return before the polls closed, they woul d have been deprived of an

opportunity to do so.

“The dissent asserts that it is our position that "since the
pol | s remai ned opened beyond the posted closing, all interested voters shoul d
have had an opportunity to vote." Qur position, quite sinply, is that the
record in this case contains no evi dence what soever that any voter was
di senfranchi sed as a consequence of the el ections having started | ate.

YThe dissent woul d establish as an i ndependent ground for setting aside
the election the possibility that voters were "either di ssuaded,
i nconveni enced or actual ly prevented' fromvoting as the result of the
tenporary closure. This we reject. Any act or event in which hunan bei ngs
participate is necessarily burdened wth an infinite nunber of possibilities.
To begin overturning el ections on possibilities would certainly be a conpl ete
abdi cation of that obligation charged to us by statute to assure farmworkers
secret ballot elections.

3 ARB No. 35 - 8-



Sgnificantly, the enpl oyer chose not to call as a wtness a
singl e voter who had been di senfranchi sed. That he had anpl e opportunity
todo sois evident. For two weeks follow ng the el ection, two enpl oyees
canvassed the enpl oyer's crews in search of disenfranchised voters. They
were able to obtain 23 declarations. The enpl oyer sought to introduce them
in evidence. They were formdecl arations setting forth one of two
general i zed reasons for not voting. e of the reasons was premsed on a
basi ¢ i naccuracy which was that the polls had been pernanently rather than
tenporarily closed. The hearing officer correctly sustai ned the UFWs
objection to their admssion finding that they had little or no probative
val ue. The hearing did not conclude until sone six days after the hearing
officer's ruling on the declarations. If weaker and | ess satisfactory
evidence is offered when it is wthin the power of the party to produce
stronger and nore satisfactory evidence, the evidence of fered shoul d be
viewed wth distrust. BEvidence bde Section 412. V¢ dismss the
obj ecti on.

. MQAQATONG THE MLGEMRULE

Before the bal | oti ng began Board agent Minoz established a so-
called "clean area" at site "A' which included the grassy area i nmedi at el y
outside the building where the voting woul d take pl ace, bounded on the east
by a hedgerow Prospective voters were to forma line inside the "clean
area" and union organi zers were not to enter and conduct any organi zati onal
activity wthin that area. The "clean area” was to be restricted to

prospective voters; as it turned out many persons who had al ready voted
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gathered there awaiting friends or transportation.

The enpl oyer presented several wtnesses in support of his
contention that URWorgani zers were el ectioneering within the "clean area’
during the balloting. It is clear that three UAWorgani zers were wthin the
"clean area." It is also clear that they were wthin that area not only when
the polls were tenporarily closed but al so at other tines when the balloting
was being held. Wat is not clear is whether the organi zers were talking to
prospective voters or persons who had already voted. A careful exam nation
of the record indicates that in nost instances it is nore likely that the
organi zers were tal king to persons who had al ready voted; in the renai ni ng
i nstances, wth one exception, it is at least as likely that the organi zers
were tal king to persons who had al ready voted as to persons who were waiting
to vote. The exception involves the testinony of Maria Antrevi no who
testified that while waiting in line to vote she saw uni on organi zer Ranon
Gl van approach persons 12 to 14 feet fromher wth a notebook in hand and
ask what crewthey were wth and heard a I ady answer. He was there for "a
coupl e of mnutes" and that was apparently the extent of the communi cation.

The enpl oyer contends that UFWorgani zers' actions at site "A'
violated the MIchemrule. He also contends that the presence of UFW
organi zers who al so clained status as economc strikers in the polling line
at site "3" and the inevitabl e conversations that had to take place wth
ot her economc strikers over a two hour plus waiting period is also a

violation of the MIchemrul e.
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In 1968 the NLRB hel d that sustai ned conversations in

the polling area between parties to the el ection and enpl oyees

waiting to vote would invalidate an el ection regardl ess of the substance
of the conversation. In establishing this "per se" rule the National
Board reversed its earlier case by case approach under which it exam ned
the facts of each case to determne whether or not the parties' actions
had affected the results of the election. Section 1148 of our Act
requires us to foll ow applicabl e NLRB precedent. The question here is
whet her the Mlchemrule is applicable to this election held during this
agency's first week of conducting elections. Ve think not. It is
difficult to perceive howa "per se" rule devised after three decades of
conducting el ections in an industrial context could be arbitrarily applied
to an election of this size held in an agricultural context under the
uni que circunstances of the first days of our Act.

This el ection was not held in the closed confines of a snal l
plant in which 63 eligible voters worked, such as they did at M| chem
Inc. Rather it was held on a 20,000 acre ranch. Wrkers did not |eave
their nmachi nes and wal k a short distance to a polling place; rather they
were brought by bus fromthe fields, mles fromtheir cars which in turn
were mles fromtheir homes. They waited outside in the heat, both those
who had voted and those waiting to vote. The only avail abl e shade was in
the grassy "clean area.” Those who had voted chose to wait there for
their bus. Unhderstandably, people grewrestless, tired and |oud after a

whi | e; under standabl y the sol e Board agent
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who spoke their |anguage tried to placate the several hundred persons that
were there; understandably, too, there woul d have had to have been sone
conmmuni cation, sone coordination wth those in the grassy clean area in
order to transport themback to the fields.¥ W find that the MIchem" per
se" rule is not applicable to a setting such as this. And absent a show ng
that any conversations that union organizers mght have had wth
prospective voters affected the outcone of this el ection, we are rel uctant
to set aside the election. Ve have found no evi dence of objectionabl e
electioneering in this case. This objection is di smssed.
CONOLUS ON

Taken col | ectively and cumul atively, we do not find that
conduct of the Board agents or of the UFWseriously underm ned the
integrity of the election. Wat this record does reflect are inevitable
peri ods of delay and confusion resulting fromthe attenpts of an
under nanned, overworked and i nexperienced staff to carry out an enor nous
task. dven this agency's sudden energence onto the volatile scene of

agriculture | abor rel ations

9The dissent's extraordinary claimthat this Board "has in effect
exceeded" the application of the MIchemrul e to enconpass the conduct of
observers rests on a msinterpretation of Perez Packing, Inc., 2 ALRB-Nb.
13 (1976). There we found that where an observer ignored the request of
the Board agent and repeated y engaged prospective voters in conversation,
it was a "serious violation of the Board agent's instructions" whi ch when
considered col l ectively wth other conduct warranted the Board' s refusal
to certify the results of the election. There is no evidence that any
participants in this case engaged in conduct simlar to that conplai ned of
I n Perez.
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not hing | ess coul d be expected. V¢ are not convinced that these factors
deprived these farmworkers of a free election wth representative
results. dven the strong statutory presunption in favor of
certification we uphold this el ection.

V¢ certify the Lhited FarmWrkers of Averica, AFL-AQ as the
bargai ning representative for all agricultural enpl oyees of Superi or
Farm ng Conpany.
Dated: April 26, 1977

ERALD A BROM Chai rnan

RCBERT B HUTCH NSON Menber

RONALD L. RJZ Menber
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MEMBER JOHNSEN D ssenti ng:

In contrast to ny coll eagues, | do not view as acceptabl e an
el ection so chaotic that Board agents had no recourse but to termnate
bal loting in order to restore order.

Labor Gode Section 1156.3 (c) specifically enpowers
the Board to set aside inproperly conducted el ections.? | woul d i nvoke
this authority and deny certification on the basis of the fol |l ow ng
viol ations of election procedures:

1. Delays in the schedul ed opening of the polls at both

election sites. It is the ngority position that since

YThis section provides, in pertinent part, that, pursuant to a
heari ng on objections to an el ection, if the Board finds that

any of the assertions nade in the petition ... are
correct, or that the el ection was not conducted properly, or
m sconduct affecting the results of the el ection occurred, the
board may refuse to certify the election. [Enphasis added. ]

The majority argues that when an objection to an el ection i s nade under
Labor (oda Section 1156. 3(c) on grounds that the el ecti on was not
conduct ed properly, the objection nust allege and prove "m sconduct
affecting the result of the el ection". A reasonable reading of the
statute woul d permt the Board to set aside el ections which it
determnes were not properly conducted regard ess of whether the
[)r'nislcon_duct actual |y affected enough votes to alter the outcone of the
al | oting.
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the polls renai ned open beyond the posted closing, all interested voters
shoul d have had an opportunity to vote. However, a voter so precl uded
fromvoting woul d have no know edge of the extension of the tine for
bal | oting unl ess he or she was present at the tine that the polls woul d

have nornal ly closed. See, e.g., GHR Foundry D vision, The Dayton

Mal | eabl e Iron Gonpany, 123 NLRB 1707 (1959) [additional voting tine

provi ded on the day of the election does not in and of itself generally
renedy the uncertainty caused by starting late].

2. Balloting at one polling site was tenporarily interrupted
while. Board agents attenpted a nore efficient organization of a
disorderly voting process. Additionally, there was the conpl et e shut down
of another polling facility by a Board agent, wthout a tine certain for
reopeni ng, after repeated warnings to enpl oyees waiting to vote that he
woul d do so unless order was restored. A though balloting did eventual ly
resune, a nunber of the waiting enpl oyees did not renain for the polls to
reopen.? ne UFWwitness testified that he overheard several enpl oyees
declare their intention to return to vote after attending to other
coomtnents. The record does not reveal whether any of these enpl oyees
| ater cast ballots. Wereas the absence of a full turnout of eligible
enpl oyees does not al one constitute di senfranchisenent, it is a different

natter when enpl oyees who nake an effort to vote are prevented from doi ng

ZBven though a substantial nunber of voters participated in the
election, at least 297 of the 1,097 eligible enpl oyees did not. This
nuber is sufficient to affect the results of the election since it nore
than equal s the total nunber of voters challenged at the el ection. [None
of the 177 economc strikers shoul d have appeared on the enpl oyer's
payroll list and are therefore in addition to the 1,097 figure.]
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so because of the nanner in which Board agents either schedul ed or
conducted the el ection. The possibility that eligible enpl oyees were
ei ther di ssuaded, inconveni enced, or actually prevented fromvoting as
the result of the closure establishes an i ndependent ground upon whi ch
to set aside the election.¥

3. Athird ground whi ch supports invalidation of the
el ection is based on the fol | ow ng evi dence.

An organi zer for the union entered and remai ned in
the "quarantined" polling area? adjacent to one of the voting
facilities and spoke wth prospective voters even though, by his own
adm ssi on, he knew that both acts were prohibited.

It is this evidence which pronpts the enpl oyer to urge us to
followthe rule set forth by the National Labor Rel ations Board which
stands for the proposition that any prol onged conversations in the
pol ling area between parties to the el ection and' enpl oyees waiting to
vote, regard ess of the substance of the conversation, wll invalidate

an election. MlIchem Inc., 170 NNRB Nb. 46 (1968). M col | eagues

reject the so-called MIchemrule; finding that this particul ar per se

rule is inapplicable in the agricultural setting.

IThe majority disnisses the charge of disenfranchi senent
because of the enployer's failure to produce wtnesses who coul d in fact
denonstrate that they were di senfranchi sed due to the cessation of
balloting. However, the National Labor Rel ati ons Board views el ection
m sconduct wth such rectitude that it has held that where the regi onal
director's investigation of tinely filed objections uncovers natters
relating to the conduct of a Board agent or the functioning of Board
processes sufficient to cause the election to be set aside, the Board
w Il consider such nmatters even if not wthin the scone of those
?bj ections. Gl W QJass db/la Rchard A dass Gonpany, 120 NLRB 914
1958) .
i?/Desi gnation of what is the polling area is |eft to the discretion
of Board agents, Klein Ranch, 1 ALRB No. 18 (1975).
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This Board has considered the M| chemdecision in at |east 18
separate cases but not until now has it been presented with a factual setting
simlar to that which underlies MIchem There/ the NLRB set asi de an
el ection because a union agent stood for several mnutes near a |ine of
voters waiting to vote and engaged themin conversati on which he testified
"concerned the weather and like topics". MIlchemis limted to conversations
by parties in the polling area and is a preventative device to "assure that
parties w il painstakingly avoid casual conversation which coul d ot herw se
devel op into undesirabl e el ectioneering or coercion”. As stated by the
Boar d:

the potential for distraction, last mnute el ectioneering
or pressure, and-unfair advantage from prol onged
conversations between representatives of any party to the
el ection and voters waiting to cast ballots is of sufficient
concern to warrant a strict rule agai nst such conduct,
wthout inquiry "into the nature of the conversations ...
[as] ... the' final mnutes before an enpl oyee casts his vote

should be his own, .as free frominterference as possi bl e.
170 NLRB No. 46 at p. 362.

Gonti nui ng, the Board stat ed:
The difficulties of recapturing wth any precision the
nature of the renarks nmade in the charged at nosphere of a
polling place are self-evident, and to require an
examnation into the substance and effect of the
conversations seens undul y burdensone ... a bl anket
prohi bi ti on agai nst such conversations is easily understood
and sinply applied. 170 NLRB Nb. 46 at p. 362.

Uhder our regul ations, parties are never permtted in the voting
area during the course of balloting but may be represented by observers who
nust be drawn fromthe ranks of nonsupervi sory enpl oyees of the enpl oyer, 8
Gal. Admin. Gode Section 20350(b). Wen the NLNRB is presented wth evi dence
that an observer conversed wth prospective voters, it wll set aside
el ections only after inquiry into the substance of the comments and upon

finding them prejudicial
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rather than, as when parties are concerned, regardless of the nature of the

corments, CGentury Aty Hospital, 219 NLNRB No. 6 (1975).

Prior cases in which this Board has wei ghed application

of the Mlehemprinciple fall generally into two categories —

parties conversing with voters outside the polling area¥ and

YHerota Brothers, 1 ALRB Nb. 3 (1975) [al | eged conversation between uni on
representatives and el ecti on observers occurred outside polling area]; Geen
Val | ey Produce Gooperative, 1 ALRB No. 8 (1975) [union representative was not
in the designated voting area during the course of balloting] ; Yanano Bros.
Farns, Inc. , 1 ARB No. 9 (1975) [organi zers conversed w th workers 150
yards fromthe polling area before polls opened and | eft i medi atel y upon
request of Board agent] ; Yanada Bros. , 1 ALRB No. 13 (1975) [union
represent atives approached prospective voters on public highway two and one-
half to three mles fromthe polling area]; Toste Farns, Inc., 1 ALRB No. 16
(1975) [once pol I s have opened, enpl oyees shoul d be permtted to cast thelr
vote in an atnosphere free of interference by the parties, but organizer's
conversations wth enpl oyees occurred on public road 1, 500 feet fromthe
polling place]; Kein Ranch, 1 ALRB No. 18 (1975) [union agents positioned
thensel ves at entrance to ranch, quarter of a mle fromthe polling area and
wel | beyond that quarantined area designated by the Board agent]; WIIiamPal
Porto & Sons, Inc., 1 ALRB No. 19 (1975) (even if evidence of el ectioneering
had been established, it woul d have taken pl ace beyond the polling area];
Admral Packing Go., 1 ALRB Nb. 20 (1975) [union organi zer spoke to enpl oyees
outside the polling area prior to the start of balloting]; SamBarbic, 1 ALRB
No. 25 (1975) [even though Board agent had not designated a restricted
polling area, it was clear that organi zer was not stationed wthin i medi ate
voting area; noreover, he did not engage in el ectioneering nor attenpt in any
way to interfere wth the orderly process of voting]; Salinas Mirketing
Gooperative, 1 ALRB No. 26 (1975) [organi zer did not enter the designated
voting area after balloting conmenced; comnments to prospective voters
occurred outside the polling area]; R T. Englund Conpany, 2 ALRB No. 23
(1976) [nere presence of union organi zers in parked aut onobi | e about 25 yards
fromthe polling booths for up to 20 mnutes did not constitute
el ectioneering in the voting area] ; Harden Farns of Galifornia, Inc., 2 ALRB
No. 30 (1976) [organi zer engaged i n nonentary exchange wth enpl oyees after
they had voted and anway fromimmedi ate polling area]; Konda Brothers, 2 ALR3
M. 34 (1976) [no evidence that nmenbers of enpl oyer's famly spoke wth
prospective voters or that they were within polling area since they had
posi tioned thensel ves up to 150 feet away frompolI's and no specific polling
area boundari es had been designated]; Veg-Pak, Inc., 2 AARB No. 50 (1976) [no
evi dence organi zers spoke to enpl oyees who were in line waiting to vote] ;

M ssaki an, Mneyards,. 3 ALRB No. 3 (1977) [el ectioneering by uni on agents
outside the polling area prior to the comencenent of voting is not conduct
sufficient to set aside an el ection].
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nonparty observers speaking to prospective voters in the polling
area.¥ Snce MIchemis inapplicable to conversations by anyone
outside the polling area or to conversations by nonparties wthin the
polling area, we did not need to reach MIchemin any of these cases.

h the other hand, in Perez Packing, Inc., 2 ALRB No. 13

(1976), this Board set aside an election partly on grounds that an
observer carried on conversations wth prospective voters in the polling
area despite warnings by Board agents, wthout examning the nature of the
coments nmade by the observer, the Board considered . such conduct to be "a
serious violation of the Board agent's instructions regarding the conduct
of the election". This violation, taken together wth objections to the
sel ection of a uni on observer and the supervision of the polling area,
constituted
obj ectionabl e conduct [which] undermines the integrity of
this election to such an extent that it woul d be
I nappropriate for the Board to affix its inprinmatur to the
outcone. 2 ALRB No. 13 at p. 8.
Thus, this Board has in effect exceeded the MIchemrul e as
well as the hol ding in subsequent NLRB cases that, in the case of comments
by observers in the voting "area, elections wll be set aside only when an

examnation of the comments reveal s

Y Chula Mista Farns, Inc., 1 ALRB No. 23 (1975) [indivi dual who
conversed wth voters in the polling area was an eligible voter,
therefore neither an official of the union nor a representative of the
enpl oyer and thus not a party to the el ection, wthin the neani ng of
M| chen}; Perez Packing, Inc., 2 ALRB No. 13 (1975) [observer's
conversations wth enpl oyees waiting to vote, wthout examnation as to
content, is conduct exceedi ng permssi bl e bounds, particularly when
conduct continues despite Board agent's adnoni shnents]; Gonzal es Packi ng
Gonpany, 2 ALR3 Nb. 48 (1976) [no evidence of el ectioneering since
observer may have just given routine instructions to prospective voters].

3 ALRB Nb. 35 -19-



that they were prejudicial, CGentury Aty Hospital, supra. Qganizers, as

agents of a party, should be held to a higher standard of conduct.
Therefore, the reasoning which led us to the hol ding i n Perez concerning
conduct by an observer |eads ne to the sane concl usion regarding the
conduct of organizers as in the case at hand.”

The najority asserts that the el ection was hel d under
condi ti ons whi ch invited msconduct by the parties. This should not excuse
the msconduct. |f Board agents held an el ection under such conditions as
to encourage or nake inevitabl e el ection msconduct, then clearly the
resul ts shoul d not be certified nerely because such conduct was
predi ctabl e.

| woul d set aside the el ection wthout prejudice to the right
of any labor organization to file a new petition which neets the statutory
requi renents and | woul d support a neans whereby the eligibility of the
affected economc strikers could be preserved so that they could vote in
another election on this farmif held wthin one year.

Dated: April 26, 1977

R chard Johnsen, Jr., Menber

” The NLRB viewed as "a serious breach" of its rule agai nst
el ectioneering at or near the polls conduct in which an individual who was
acting on behal f of the union engaged in el ectioneering activities in
close proximty to the polls during a substantial part of the voting
period, notw thstanding the Board agent's instructions, on three separate
occasi ons, that he |l eave the area, Sar Expansion Industries Corporation,
170 NLRB 364 (1968). (ontra": Sewanee (oal (perator's Association, Inc.,
146 NLRB 1145 (1964) [there was no specification by the Board agent of a
designated or "no el ectioneering" voting area]. Here, the organi zer
admtted that he knew before the el ection that his presence in the voting
area was prohi bited.
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