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(nh Septenber 26, 1975, a Petition for Certification was filed
by the Western Conference of Teanmsters, Agricultural Division, IBT and its
affiliated locals ("Teansters") , seeking to represent the agricultural
enpl oyees of the enpl oyer, Dessert Seed Conpany, Inc. The United Farm
Wrkers of Anerica, AFL-AQ ("UFW) intervened. An el ection was held on
Cctober 3, 1975, resulting in a Teanster victory.?

The enployer tinely filed objections to the election
alleging (1) that between Septenber 24, 1975, and Cctober 3, 1975,

Teanster representatives cane onto the enployer's prem ses during

YThe Tally of Ballots showed the followng: Teansters - 36,
tL)Ja:JVIV- 5 "No Labor Gganization" - 28. There were no chall enged
ots.



wor ki ng hours, stopped the enpl oyees fromworking, conversed wth
themand passed out literature, in violation of the Board' s access
rule (8 Galifornia Admnistrati ve Gode Section 20900); and ( 2) that
the Teansters representatives distributed to the enpl oyees copi es of
Its current contract wth other growers and promsed that if the
Teansters won the representation el ection, the enpl oyer woul d be
required to sign the sane contract, and that this promse

constituted a msrepresentation.?

ACCESS
The Board's access rule, 8 California Admnistrative Code
Section 20900, permts a limted nunber of union organizers to enter an
enpl oyer's property for one hour before work, one hour after work, and
during the work-day for a one-hour period which enconpasses the
established lunch tinme, or if there is none, the time when enpl oyees

are actually taking their |unch break, whenever that occurs during

? The enpl oyer al so objected to the el ection on the grounds
that Teanster representatives nmade certain promses to enpl oyees to the
effect that if the Teansters union won the representation el ection, the
Teanst ers woul d cause the enpl oyer to provide transportation for the
enpl oyees fromthe border to the place of enploynent and that the
Teanst ers woul d cause the enpl oyer to pay wages to its enpl oyees from
t he commencenent of the transportation. No evidence was Introduced in
support of this objection. Accordingly, it is dismssed.

In addition to the objections to this election presented by the
enpl oyer, the Ve¢stern Gonference of Teansters filed a notion to
di squalify then Board Menber Ler% Chatfield and then Chai rman Roger
Mahony fromparticipating in the hearing and di sposition of the present
matter. M. Chatfield is no longer a nenber of the Board. The notion
to disqualify Menber Mahony is based on the all egati on that Menber
Mahony, in speaking wth a Teanster attorney about a denonstration that
had taken pl ace at Board headquarters in whi ch Teanster nenbers had
physical |l y assaul ted Board Menbers Chatfiel d and Mahony and had danaged
property, told the attorney that he "better talk to [ his] Teansters
goons and keep themaway fromhim" Menber Mihony deni es naki ng such a
cooment. In any event, the renark, even if nade, was related to a
specific situation and does not denonstrate prejudice to the Teansters
idn _gegeral or to Teanmsters in this case. Therefore, the notion is
eni ed.
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the day. See K K Ito Farms, 2 ALRB No. 51 (1976).
The enpl oyer objected to the election arguing that the

presence of the Teanster's representatives on the conpany prem ses
outside the times permtted by the access rule, together with the
statenents and prom ses they made, affected the results of the
el ection by inplying to sone enpl oyees of the enployer that the
Teansters were powerful enough to defy the Iaw and the enpl oyer and
that, therefore, the enployees should vote for the Teansters. In
the alternative, the enployer argued that such Teanster presence
inplied that the enpl oyer approved of the Teamsters union and that
i f the enployees did not vote for the Teansters, they would incur
the disfavor of the enployer, jeopardizing their jobs.

The evidence with respect to the alleged access
regul ation violations by Teanster organizers is as follows:

The first incident occurred on approxinately Septenber
24. A Dessert Seed crew foreman testified that he saw Teanster
organi zer Enriquez come into the field where his crew was working at
about one hour before the lunch break and stop the crew from working
and talk to them The foreman did not attenpt to stop Enriquez or
ask himto leave. Enriquez testified that he did indeed come to the
field that day because "The people wanted to talk to me about the
wages, the increase the conpany had promsed them and | went to
find out if it was true." Enriquez testified that he greeted the
crew foreman before starting to talk to the workers, that the crew
foreman was present while he talked, and that the crew foreman did

not ask himto stop talking to the
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workers or to leave. He further testified that he cane during the
wor kday rather than at the lunch hour because he had ot her
appoi ntrents at the lunch hour. He remained in the field
approxi mately 20 m nut es.

Mark Dessert, son of the enployer, testified that, on a
date sonetine between Septenmber 25 and Cctober 3, the day of the
el ection, he saw Enriquez on the enployer's property at about 8: 00
a.m. talking with two irrigators, one of whom had stopped work.
Because it was after work had started and before the schedul ed I unch
break, Dessert testified that he approached Enriquez, rem nded him
of the access rule limtations and requested that he |eave.
Dessert testified that Enriquez and he talked for a short tine; then
Dessert left and returned five mnutes later to find Enriquez still
on the property. Enriquez testified that he was on the property at
that date and tine, that he was speaking to two men, one of whom was
an irrigator for the enployer and the other a person not enployed by
the empl oyer who was visiting the irrigator, that Dessert approached
himand asked himto | eave, that he inmediately left the two men and
got into his car, that he sat in his car briefly preparing his daily
report, and that he was in his car away fromthe worker when Dessert
returned five mnutes |ater

On approxi mately Septenber 29, Enriquez and Teanster
organi zer Herrera entered a Dessert Seed field in the early
afternoon after the lunch period was over. Enriquez testified that
his purpose in entering the field was to obtain fromthe workers a
copy of a conpany-sponsored flyer that had been circul ating around

the ranch during the day. A Dessert Seed Farm
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manager and a farmforeman testified that they saw the two Teanster
organizers in the field, stopping the crews fromworking and
conversing with them that they approached the organizers, that the
farm manager rem nded themthat they were trespassing on the

enpl oyer's property beyond the |unch period and asked themto | eave,
and that they left inmediately. Enriquez testified that he and
Herrera attenpted to enter the field, that they were net about a
quarter of the way in by the farm manager and farmforeman, that the
farm manager told themto | eave because if they let the Teansters on,
they woul d have to let the UFWon, and that they imediately |eft

wi thout talking to any workers.?

Q her incidents of alleged inproper access for which there
was no rebuttal testinony by Enriquez other than a general denia
that the organizers were on the property outside the lunch hour on
occasions other than those he testified to, were as follows: Mrk
Dessert testified that on Septenber 25, he saw the two organi zers on
the property at about 10:30 a. m., that he told themto |eave
because they were outside the access rule [imtations, and that they
did not reply but just kept on talking to the workers until they |eft
about five mnutes later. The plant and equi pnent manager testified
that, two days before the election, he encountered Herrera and

Enriquez in the conpany

3 The farmforeman testified that about one-half hour before this
i ncident (at about 1:00 ﬂ' m. ) he had encountered the sane two
Teanster organizers in the enployer's onion shed. At the time, one
crew was not working or was just beginning to resune work. The
organi zers asked if it was time for the enployees to resune_mork|n9.
The foreman told themit was and they left. Enriquez testified tha
before | eaving theK asked the foreman where the field crew was and
%Ee ;prle(rjran told themwhat field the crewwas in. They then went to
e field.
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onion processing shed at 1: 30 p. m. , one hour after the | unch hour
ended. He testified that he told the organizers that it was past
the lunch hour and insisted that they | eave, which they did

imedi ately. Fnally, Mark Dessert testified that on the day before
the election, he sawthe two nen at the onion shed at 8: 00 a. m.

st oppi ng the wonen fromworking and talking to them Dessert did not
speak to the organi zers and no one asked themto | eave. Thus the

evi dence denonstrates that on six occasions in the nine days

I medi ately preceding the el ection, Teanster organi zers entered the
enpl oyer's property at times not permtted by the Board' s access

regul ation. On four of those occasions ¥

4 n two other occasions, the crew foreman in one case and the

enpl oyer's son in anot her, saw organi zers inproperly on the property
but made no request that they | eave. The access regul ation
prescribes a mninumright of access by union organi zers to an

enpl oyer's property. Nothing in the rule prevents an

enpl oyer from agreeing to or acqui escing in additional
access by union organizers. To the extent that supervisory
personnel of the enF!oyer are present during incidents of
access outside the limtations of the access regulation and
do not protest such "excess access", the circunstances nmay
justify the conclusion that they have acqui esced in that
conduct and thus may stop the enployer fromrelying on such
"excess access" as grounds for setting aside a subsequent el ection.
In this case, the two incidents of access not chall enged by the
supervi sory personnel occurred on Septenber 24, the first day access
occurred, and on Cctober 2, the day before the el ection and after the
Teanst er organi zers had been told four tines to | eave the enpl oyer's
premses during working hours. V¢ conclude that the first instance
mght well be a case of acqui escence in "excess access", although
the |atter incident can less clearly be excused as an instance of
acqui escence since the organi zers were on notice by that tine that
the enpl oyer was willing to grant only such access to its property
as was required by the access regul ati on.

V¢ note al so that an enpl oyer's acqui escence in "excess access"
by one uni on does not shield that conduct from bei ng grounds for
setting aside an el ection where a | osing uni on denonstrates t hat
addi tional access was acqui esced in by the enpl oyer on a
discrimnatory basis. It is a clear violation of the access
regul ation to refuse to one union the nandatory m ni num access t hat
Is enjoyed by another. It is equally clearly discrimnatory to grant
one union additional access while

(fn. cont. on page 7)
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various supervisory personnel of the enployer told the organizers to
| eave because it was not the [unch hour and they had no right to be
present during the working day at times other than the |unch hour.
On two of the occasions, the organizers did not get to speak to
workers at all.

Ve note that this is not a case in which we can find that
t he opposing union was di sadvantaged by such "excess access" since
It appears that UFWengaged in very little organizational activity
anong the enpl oyees of this enployer, never protested the Teanmsters
"excess access", and never demanded and were never denied equa
access. Furthermore, given the fact that there were six incidents
of "excess access" shown, in two of which supervisory personne
stood by and gave at |east the appearance of acquiescing in the
organi zers' presence and in at |east three of the other occasions
the organi zers stopped tal king to workers inmediately upon being
asked to do so by supervisory personnel, we cannot say that the
actions of the organizers were of such character as to affect
enpl oyees' free choice of a collective bargaining representative.
K. K Ito Farms, 2 ALRB No. 51 (1976).

As wesaidin K K Ito Farns, supra, we strongly condenm

the failure of the union to abide by the access regul ati on i n good
faith. Nevertheless, it is inappropriate for this Board per se to
refuse to certify an el ection because of failure of the

(fn. 4 cont.)

denyi ng such additional access to another union. This type of

di scrimnatory access woul d be strong grounds for setting asi de an
election. Inthis case, as discussed infra, there is no evidence of
discrimnatory granting of additional access.
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W nning party to abide by one of the regul ations of the Board absent
sufficient evidence to convince us that the msconduct affected the
out cone of the election. Were, as in this case, enployees have
participated in a free and fair election of a collective bargai ni ng
representative, we wll not deprive enpl oyees of the right to proceed
to col |l ective bargai ning through their chosen representative by
refusing to certify an el ecti on because of msconduct whi ch we cannot
fairly conclude affected the results of the election. Accordingly,
the objection is di smssed.

M SREPRESENTATI ONS

The facts concerning the al |l eged msrepresentations by the

Teansters are as follows: A Dessert Seed crew forenan testified that
he was present when Herrera and Enriquez distributed to the enpl oyees
copi es of Teanster contracts. n direct examnation the forenan
testified that the Teansters told the workers that things woul d get
better if the Teanster union cane in, that the contract which they
were handi ng out was the current contract under whi ch the union
operated and that if the Teansters won the el ection, the enpl oyer
woul d have to accept that contract. n cross-examnation, the
forenan conceded that he personally only heard the statenent about
"things would get better"” and did not hear any statenent directly
about the contract.

Enriquez testified that, although he distributed copi es
of the current Teansters contract to the workers, he spoke to the
enpl oyees only about the general benefits the Teansters uni on
affords its nenbers, and he stated to themonly that if the
Teansters won the el ection, they woul d negotiate a contract wth

the enpl oyer. He deni ed naki ng any specific
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prom ses to the enployees.¥ On this record, particularly the
contradictory testinony of the conpany foreman, we find no
m srepresentation. Accordingly, the objection is dismssed.

The Western Conference of Teansters, Agricultural Division,
|BT and its Locals 166, 186, 274, 542, 630, 865, 890, 898, and
1973, is certified as the exclusive representative of all the

agricultural enployees of the enployer.

Dated: Cctober 29, 1976

Cerald A Brown, Chairnman
Roger M Mahony, Menber
Ronal d L. Ruiz, Menber

5/ If, as the Teamsters representative involved testified, he
distributed copies of a current Teansters contract to the workers
and stated only that if the Teamsters won the election they would
negotiate a contract with the employer, there was clearly no
msrepresentation. This is nothing nore than a campaign prom se.
During el ection canpaigns, a union natur_allg attenpts to convince
the workers that it will bargain for desirable benefits on thejr
behalf if it wins the election. Such statenents are only prom ses
of what the union wll attenP_t to acconplish in the future and do
not constitute m srepresentations.
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MEMBER HUTCH NSON, Concurri ng:

| concur in the result reached by the najority because |
concl ude that the conduct of the Teanster organi zers did not
naterially affect the outconme of the election and, in addition
thereto, was not violent nor intolerably disruptive of the
enpl oyer' s operati ons.

An examnation of each alleged incident of "excess access"
reveal s that, for the nost part, the organi zers cooperated wth the
enpl oyer by | eaving when requested to do so. However, |ooking at
the conduct as a whole and the pattern it followed, it is also clear
that the organi zers were paying little attention to the limtations
i mposed by the "access rule" and were deliberately pressing the

situation even after the enpl oyer had voi ced his
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obj ections and nade it clear that access would be permtted only in
accordance with those limtations.

I, like the majority, amstrongly disinclined to set aside
the results of an otherwi se fair election. To do so woul d inpose a
severe penalty prinarily on those individuals for whomthe benefit of an
election is intended rather than the perpetrators of the w ongdoi ng.

But unlike the ngjority, | would retain the option to set an el ection
asi de because of deliberate and flagrant, (albeit not outcone
determnative) abuses of the rules and regul ati ons of this agency.

Wiat troubles ne about the majority opinionis that it can be
read as an open invitation to | abor organizations to disregard the
limtations of the access rule so long as they are careful not to cross
the i ne whi ch delineates conduct which affects the results of an
el ection and that which does not. Were that line is in each case is at
best pure speculation. It is the speculative nature of determning
whether or not the Teansters' actions in this case led to the two vote
nargin that leads nme to respectfully disagree wth ny dissenting
colleague as well. Intheory, and, it seens to ne in practice as well,
particularly flagrant abuse of the access limtations nay be sanctioned
by this Board because the outcone of the election nay not be directly
affected. The fault with this approach is that there are, currently, no

effective alternati ve nethods of deterring such conduct.
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The conduct objected to here went far beyond that dealt wth
in Samuel S. Vener Co., 1 ALRB No. 10(1975) and John V. Borchard Farns, 2

ALRB No. 16 (1976) and, in ny view, cones very close to the maxi mum | evel
of tolerance. Absent other effective means of "fitting the punishment
to the crine," this Board nust retain the option to set an election
aside as the only effective way of deterring future m sconduct.

Rel i nqui shing that option may well encourage future confrontations and
hostilities over the permssible [imts of access. Such a result is
repugnant to the stated intent of the Act: " . . . to bring certainty and
a sense of fair play to a presently unstable and potentially volatile
condition in the state." Section 1, Al atorre-Zenovich-Dunl ap-Bernan
Agricultural Labor Relations Act of 1975.

Finally, | note that while the responsibility to effectuate
the policies and purposes of the Act lies primarily with this Board,
that responsibility is not exclusively reposed here. If we are to avoid
t he undesirabl e consequences of setting an election aside because of
non-out cone determ native violations of the access rule, then it is
I ncunbent upon | abor organizations and enployers to accept their share
of that responsibility by conformng their conduct to the spirit as well

as the letter of the | aw

Dated: October 29, 1976

Robert B. Hutchinson, Menber
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MEMBER JCHNSEN, D ssenti ng:

| respectfully dissent fromthe majority opinion on the
grounds that the Teansters union willfully and flagrantly viol ated
the limtations on access provided for in the Board's access
regulation (8 California Adm nistrative Code Section 20900) and
that such action was sufficient to have affected the outcome of the
election. A nere reduction of two votes in the total received by
the Teansters woul d have necessitated a runoff election to determne
if the mpjority of workers desired a collective bargaining
representative

Unli ke the circunmstances which permtted the Board to
certify elections in Sanuel S. Vener Conpany, 1 ALRB No. 10 (1975)
and John V. Borchard Farms, 2 ALRB No. 16 (1976), the facts here

reveal substantial violations of the access rule by a union. The
enpl oyer repeatedly inforned the Teamster organizers that they were
on his property in violation of the access regulation. Yet they
continued to come onto the property at times clearly not permtted

by that regulation. As late as the day before the
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el ection the organi zers had to be asked to | eave the property on
four separate occasi ons.

It is apparent that the open defiance of ALRB regul ations
and the repeated and futile requests nade by the enpl oyer gave the
inpression to the workers that the union did not have to obey the
law and was free to inpose its wll upon enployers as well as
enpl oyees. This could not help but interfere with the workers'
ability to freely choose a coll ective bargaining representati ve.

The ngjority opinion agrees that the uni on exceeded the
[imtations of the access regulation, but it concludes that the
m sconduct was not sufficient to affect the results of the el ection.
A ven the narrowness of the margin of victory, and the egregi ous
nature of the union's msconduct, the concl usion reached by the
najority seens to be dubious at best. | would overturn the el ection.
Dated: Qctober 29, 1976.

R chard Johnsen, Jr ., Menber
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