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On Septenber 5, 1975, the United Farm Wrkers of
Arerica, AFL-CO (" UFW') filed a petition for certification under
Section 1156. 3( a) of the Labor Code requesting a representation
el ection anong all of the agricultural enployees of the Royal
Packi ng Conpany in the Salinas Valley, excluding noncontiguous
packi ng sheds and vacuum cool ers. Subsequently, the Wstern
Conference of Teamsters ("Teansters") intervened. On Septenber
17, 1975 an el ection was conducted in which the tally was: UFW-
69 votes, Teamsters - 65 votes, no | abor organization - 4 votes,
8 challenged ballots, and 4 void ballots. Pursuant to a witten

stipulation signed by all three



parties,¥ a run-off election between the UFWand the Teansters was
hel d on Septenber 25 and 26, 1975. The results of this election were
83 votes for the Teansters, 62 votes for the UFW 5 challenged ballots
and 2 void ballots.

Thereafter, the UFWobjected to this election being
certified, alleging that statements by conpany representatives to one
of the enmployer's harvesting crews to the effect that Royal Packing
Company woul d not be harvesting and packing lettuce in Salinas next
year if the UFWwon the election constituted threats of reprisal for
supporting the union and, therefore, affected the outconme. W agree
and set the election aside.

Fromthe record, it appears that on the afternoon of
September 22, 1975, Frank Solorio, a supervisor, and Joe Chavez, the
conmpany payroll clerk, canme to a field where one of Royal's harvesting
crews was operating and gathered all of the workers together. At the
outset, Chavez told the workers that there was going to be a run-off
el ection between the UFWand the Teamsters in a couple of days and he
asked the workers to help the enployer by casting their votes for the
Teansters. Chavez then proceeded to explain to the crew that Roya
was a small conpany and that it did not own any of the |and where its
enpl oyees were harvesting lettuce; all of the land was owned by Hansen

Farms. Royal

Y1t appears fromthe Board s records that since the harvesting
season for the enpl oyer was rapidly comng to an end, all three
parti es were concerned that the admnistrative function of resol ving
the 8 chal l enged bal l ots woul d not be conpleted in tine to conduct a
neani ngful rerun el ection during this grow ng season. In light of the
parties' belief that a rerun woul d be necessary in any event, the
parties stipulated that the chall enged ball ots fromthe first
el ection woul d not be resolved and that a rerun el ecti on woul d be
conducted on Septenter 25 and 26, 1975.
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harvested the lettuce on the Hansen property through an agreement?

Wi th Hansen; however, since Hansen!s enpl oyees had previously voted for
no union representation, Hansen was putting pressure on Royal. Chavez
informed the workers that Hansen had told Royal that if the UFWwon
the Royal election there would be no nore |ettuce from Hansen, causing
Royal to go bankrupt. The workers were told that if Royal went
bankrupt both the conpany and the workers' jobs woul d di sappear.

Chavez and Sol orio concluded the speech by stating that the only way
for the conpany not to go broke was for the workers to choose the
Teansters as their bargaining representative.

The factual basis for Chavez' speech apparently originated
froma brief conversation in early Septenmber between Al bert Hansen of
Hansen Farns and Don Hart, vice president of Royal. Although Hart
could not recall the precise details of the conversation, he testified
that Hansen told himthere was a possibility that Hansen Farns nay not
be growing any lettuce next year. Hart could not remenber whet her
Hansen actually told himthe reason for this possible decision;
however, Hart testified that he construed the statenent to be an
insinuation that if either Hansen or Royal "went UFW, Hansen woul d
probably just drop his vegetable business for at |east the next year.
Aside fromthis inference by Hart, Hansen apparently gave no
explanation for his comment. Hart stated that he did not tell either

Sol orio or Chavez about this

_ ?[bnkmiteﬁiﬂedtha Royal Packi ng Gonpany has a j oi nt
grow ng- harvesting agreenent wth Hansen Farns, renewabl e annual |y,
vhi ch provi des t hat sen plants and grows lettuce on its land for
Royal , who then harvests, packs and ships the | ettuce to narket.
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conversation, but he did recall informng his brother, who was
presi dent of the conpany.

In response to the UPWs contention that this speech to the
crew constituted an unlawful threat that Royal Packi ng Conpany woul d
go out of business if the enpl oyees voted for the UFW the enpl oyer
argues that an enpl oyee specul ating as to possi bl e events whi ch m ght
occur and which were of real concern to growers could not be
interpreted as a threat that the enpl oyer woul d cease operations. W
cannot accept the enpl oyer's argunent.

Frst, to the enpl oyees listening to the speech by (havez
and Solorio it would not appear that the statenents were nerely idle
specul ati on by | ower echel on enpl oyees as to the enpl oyer's possi bl e
alternatives should the UPWwn the election. h the contrary, both
speakers coul d reasonabl y be expected to be closely associated wth
the interests of managenent by the field workers since Chavez was the
enpl oyer' s payrol | clerk and Sol ori o was a supervi sor-who had, at
tines, signed the enpl oyees' paychecks on behal f of the enpl oyer.
Furthernore, through the explanation of the interrel ationship between
Hansen and Royal and the statenent attributed to Hansen regarding the
future effect of a UFWvictory at Royal, the comments of Chavez went
beyond specul ation. Accordingly, we find that this speech to the
harvesting crew pl ai nly conveyed the nessage that the consequence of
sel ecting the UFWas the enpl oyee' s bargai ning representati ve woul d
be the di scontinuance of the enpl oyer's |ettuce harvesting operation
in Salinas, the coercive effect of which is clear.

Li kewi se, we find the enpl oyer's argunent that this

speech was protected by the free speech guarantee of the Frst
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Amrendnent to the Constitution of the United States to be without nerit.
The United States Supreme Court in NLRB v. G ssel Packing Co., 395 U.S.
575 (1969), established the standard for distinguishing between protected

and unprotected speech under First Amendment principles in the context

of a union organizational canpaign. An enployer, the Court said, is
"free to conmunicate to his enployees any of his general views about
uni oni smor any of his specific views about a particular union" absent a
threat of reprisal. 1d. at 618.

He nar_even make a prediction as to the precise effects
he believes unionization will have on his conpany. In
such a case, however, the prediction nust be careful ly
phrased on the basis of objective fact to convey an
empl oyer's belief as to dennnstrabIY probabl e
consequences beyond his control or to conveY a
managenment decision already arrived at to close the
Bgani in case of unionization. See Textile Wrkers v.
rlington Manufacturing Co., 380 U S 263, 274, n. 20
(1965).1f there Is any inplication that an enpl oyer may
or may not take action on his own initiative for reasons
unrelated to econom c necessities and known only to him
the statement is no longer a reasonable prediction based
on available facts but a threat of retaliation based on
m srepresentation and coercion, and as such w thout the
protection of the First Arendment. |d

In reaching this conclusion, the Court recognized that the
enpl oyer's free speech right to comunicate his views on unionization
to the enployees cannot outweigh the equal rights of the enpl oyees to
associ ate freely, which are enbodied in section 7 of the NLRA¥ and
protected agai nst infringenent by section (a) (1)¥ and the proviso to
section 8(c)¥. Any bal ancing

¥29U.S.C. 8157
Y°29U.S.C. §158(a) (1).
¥ 29U.5.C. 8§15 (c).
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of these conpeting rights nust necessarily consider the coercive
i npact of such unfounded predictions upon enpl oyees who are
econom cal |y dependent on their enployer. The Agricultural Labor

Rel ations Act of 1975 contains provisions® substantially

identical to the three sections of the NLRA relied upon by the
Supreme Court in Gssel, accordingly, the Suprene Court's analysis
in Gssel is applicable under our Act. Furthernore, in view of the
threatening nature of the statenents to the harvesting crew and
the limting | anguage of Section 1155 of the Labor Code”’ —we find
that Section 2 of Article | of the California Constitution? does

not require a different result.

The application of this restriction on permssible
enpl oyer speech by the NLRB has not been |imted to predictions of
adverse consequences, the occurrence of which were solely
controlled by the enployer. |In Blaser Tool & Mold Co., 196 NLRB
No. 45 (1972), the NLRB applied the First Arendment hol di ng of

G ssel to statenents made to all enpl oyees by the enployer's

president which indicated that the enployer's ngjor custoner was
free to withdrawits patronage at any tine and he was apprehensive

that the custonmer woul d cease doing business with

8 See Labor Code Sections 1152, 1153( a) and 1155.

" The expressing of any views, arguments, or opinions, or the
dissemnation thereof, whether rn witten, printed, graphic,
or visual form shall not constitute evidence of an unfair
| abor practice under the provisions of this part, if such
expression contains no threat of reprisal or force, or
promse of benefit."

¥"Every person HHY freely speak, wite and publish his or her
sentinments on all subjects, being responsible for abuse of
this right. Alaw may not restrain or abridge |iberty of
speech or press.”
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the empl oyer if the enployees chose to be represented by a union.
Since the enployer offered no factual basis for suggesting the
possibility that the customer would withdraw its patronage if the
enpl oyees voted for the union, the NLRB held the statenents to be
violative of section 8(a)(l). See also, NECO E ectrical Products
Corp. (Electrical Wrkers, IVE), 289 F. 2d 757 (D.C. Qr. 1960).

It is apparently the enployer's position that the single

conversation between Al bert Hansen and Don Hart in early Septenber
provided sufficient factual foundation for the enployer's belief that
Hansen woul d term nate the grow ng-harvesting arrangenent between
Hansen Harns and Royal if the UFWwas sel ected as the bargaining
representative for Royal's enployees and, therefore, the statements
to the harvesting crew were protected under the First Amendment.

Assum ng arguendo that it woul d be permssible for Royal
to report to its enployees a definitive nanagement decision by
Hansen not to do business with Royal if its enployees voted UFW
those are not the facts. According to Hart, Hansen nerely stated
there was a possibility that Hansen would not be growing lettuce the
following year. Such a statement hardly neets the G ssel requirenent
for evidence of dermonstrably probabl e consequences beyond the

enpl oyer's control

THETHETTEITTTT
TELTHETTEITTTT
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Accordingly, we find that the coercive inpact of the
statenents to Royal 's harvesting crewon Septener 22, 1975 coul d
reasonabl y be expected to have affected the outcone of this el ection
and, therefore, we set this election aside. Dated: February 5,

1976.

me b, P WA AN SIS

Roger M Mahony LeRoy Chatfield

? ALl ]

. Ri chard Johnsen, Jr.
Joseph R Grodin
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