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DECI SI ON AFFI RM NG | N PART, AND OVERRULI NG | N PART,
PARTI AL DI SM SSAL OF ELECTI ON OBJECTI ONS

n June 3 and June 4, 1999,' an el ection was hel d among t he
agricultural enpl oyees of Coastal Berry Conpany, LLC (Coastal, Enployer, or
Gonpany). The initial tally of ballots showed 688 votes for (oastal Berry of

California Farnworkers Cormittee (Cormittee || or Gomite)? 598 votes

LAl dates herein refer to 1999 unl ess ot herw se speci fi ed.

Z Intervenor in the 1999 el ection, Coastal Berry of GCalifornia Farnworkers
Commttee, is referred to herein as Coomttee Il or Comte. An earlier
group whi ch was
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for Lhited FarmVWrkers of Arerica, AFL-A O (UFWor Uhion), and 92 unresol ved
chal l enged ballots. On June 25, the Regional Drector of the Salinas
Regional Ofice of the Agricultural Labor Relations Board (ALRB or Board)

I ssued a Report on Chall enged Ballots in which he recormended that 56 of the
chal I enges be overruled and the ballots counted, that 17 of the chal |l enges be
sustai ned, and that 19 remai n unresol ved because they woul d have required
further investigation. Qn August 12, the Board issued a decision affirmng
the Regional Drector's report and directing himto open and count the

ball ots for which the chall enges had been overruled. (Goastal Berry Conpany,
LLC (1999) 25 ALRB No. 3.) On August 17, the Regional Drector issued a
revised tally of ballots show ng 616 votes for the UFW 725 votes for the
Gomte, and 19 unresol ved chal | enged bal | ot s.

The UFWtinely filed objections to the conduct of the election and to
al | eged conduct affecting the results of the election. Onh Qctober 14, the
Board's Executive Secretary issued a Notice setting sone of the objections
for hearing and dismssing others. This nmatter is now before the Board on
the UFWs request for review of the Executive Secretary's dismssal .of

certain objections.

i nvol ved in the 1998 el ection, Goastal Berry Farnworkers Commttee, is
referred to as Conmttee |.
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(pjection No. 22: Aleged failure to seek aid for injured UPNsupporter

This objection alleged that the failure of supervisory enpl oyees
to seek aid for a UFWsupporter who was injured because he refused to join in
a work stoppage woul d denonstrate that the assailants were acting on behal f
of the Enployer. The objection was di smssed on grounds that the non-action
by Enpl oyer representatives, as well as their statenents that the
conpl ainants mght either “tell the police" or "file a conplaint,” did not
rise to the level of restraint or coercion that would tend to interfere wth
enpl oyee free choi ce and warrant the setting aside of the el ection.

Inits request for review the UFWalleges that the supervisory
enpl oyees' verbal responses and failure to act woul d, under the totality of
ci rcunst ances, | ead enpl oyees reasonably to believe that the Enpl oyer was
synpat hetic to those opposed to the UFWand woul d tend to interfere wth
enpl oyee free choice. However, the alleged statenents and failure to act do
not obj ectively denonstrate participation in or condonation of violence.
Thus, the UFWhas not shown that the supervisory enpl oyees' conduct,
considered by itself or wthin the totality of circunstances, contributed to

an at nosphere of fear and
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coercion sufficient to render enpl oyee free choice inpossible. The

dismssal of (hjection No. 22 is affirned. (bjection No. 23: Al eged

condonat i on of viol ence by a supervisory enpl oyee

This objection alleged that a supervisory enpl oyee appeared to
condone vi ol ence that took pl ace by suggesting that those who refused to
participate in the work stoppage had provoked the attacks against them The
obj ection was di smssed on grounds that the expression of an opinion, in the
absence of a threat or coercion, does not constitute interference sufficient
to warrant setting aside an el ection.

The request for review argues that the supervisor's reaction to
vi ol ence agai nst UFWsupporters woul d reasonabl y | ead enpl oyees to bel i eve
that the Enpl oyer was synpathetic to those opposed to the UFWand woul d
interfere with enpl oyee free choice. The WWhas failed to showthat the
supervisor's comment constituted a threat or a promse that woul d reasonabl y
tend to interfere wth free choice. The statenent does not indicate the
speaker's approval of the alleged violence, but nerely constitutes an
expression of opinion as to its cause. Under an objective standard, the

conmmrent cannot be

seen as
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coercive, and the dismssal of the objection is therefore affirned.

(pbj ections Nos. 28, 30, 31, 32, 34, 35, 36, 43, 44, & 45; Al eged

solicitation by Goastal Berry Farmworkers Commttee (Cormttee 1)

supporters/ prior to the 1998 el ection, on Enployer's tine and property wth

permssi on or support of |ead enpl oyees

These obj ections alleged that, prior to the 1998 el ection, Coastal
Berry Farmworkers Commttee (Commttee 1) supporters were able freely to
solicit enpl oyee support while on the Enployer's time and property wth the
permssion or support of |ead enpl oyees so that it woul d appear to enpl oyees
that the anti-U~Weffort had the approval of the Enpl oyer, and that such a
perception would tend to interfere wth enpl oyee free choice. The objections
were di smssed on grounds that such conduct is not relevant in the context of
an el ection where the only choices on the ballot were the Cormttee I and "No
Lhi on," because Enpl oyer neutrality is not an issue unl ess the enpl oyer
denonstrates favoritismtowards one of two or nore rival unions.

Inits request for review the UPWargues that even though it was

not on the 1998 ballot, the UFWand the Coomttee | were rival uni ons because

the UFWhad begun an
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organi zing drive at the Enployer's premses at the tine of the Enpl oyer's

al l eged msconduct. The WFWhas cited cases hol di ng that enpl oyers nust not
denonstrate favoritismtowards one of two or nore rival unions on the ballot.
However, the UFWhas cited no cases hol di ng that prohibitions agai nst

Enpl oyer favoritismare triggered when there is only one union on the ballot.
Therefore, the dismssal of these objections is affirned.

(bj ection No. 33: Aleged coercion and favoritismby Enpl oyer's supervi sor

This objection alleged that prior to the 1998 el ection, a
super vi sor announced the el ection and urged enpl oyees not to cause probl ens
in order that the UFPWbe deprived of grounds for objecting to the el ection.
The supervisor also stated that the Uniion should not find out that a petition
had been filed because they mght use "dirty tactics.” The supervisor also
expl ained that the Uhion had the right to cone into talk wth workers and
that they shoul d not use viol ence towards access takers. The objecti on was
di smssed on grounds that the statenent concerning potential access by union
organi zers was a factual one, that urging enpl oyees to refrain fromviol ence

towards access takers was a reasonabl e precaution, and that
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there was nothing i nherently threatening or coercive in the description of
"dirty tactics.”

The request for review states that the Board nust examne the
statenents wthin the totality of circunstances, and argues that the "dirty
tactics" statenent would tend to coerce workers. Further, the UFWar gues,
the suggestion that the UFWshoul d not find out about the Conmttee |
petition is a clear indication to workers that the Enpl oyer favored the
Commttee | over the UFW However, the UFWhas not shown that any of the
supervisor's all eged statenents woul d reasonably tend to coerce enpl oyees, or
that the Enpl oyer's alleged favoritismof the Coomttee | over a union not on
the ballot would interfere with free choice. The dismssal of (bjection No.
33 is therefore affirned.

(pj ections Nos. 46, 47, 48, 49, 50, 51, 52 & 53; A leged statenents of

supervi sors that they would no | onger remai n neutral

These objections alleged that on July 25, 1998, two days after the
first election, several forenen announced to their crews that they were no
| onger neutral; two of the forenen donned "no UFW hats. e forenan
allegedly told a crewthat some crew nenbers woul d serve as Coomttee |

representatives and were al ready negoti ati ng
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w th the Enpl oyer. The objections were dismssed on grounds that since all
of the conduct described occurred two days after the election, it coul d not
have been a factor in how enpl oyees mght have voted in that el ection, and
that it was not the type of conduct likely to have a continuing inpact and
carry over to the elections held the fol |l ow ng season.

The UFWargues in its request for reviewthat since the conduct
occurred |l ess than one year before workers were again asked to vote, it is
unli kely that workers woul d forget what had happened, especially because it
had been the first ALRB election at Coastal Berry. The UFWall eges that the
anti-unionismof the forenen would indicate to the workers that the Enpl oyer
supported the Coomttee | and that workers should vote in line with their
foreperson' s position.

A though the statenments of the forenen indicate their feelings
about the UWFWtwo days after the first election, the post-election statenents
cannot have had any influence on the first election, and did not constitute
coercive statenents that would tend to affect free choice in the second
el ection held the foll ow ng season. Nor can the statenents reasonably be
seen as expressions of favoritismof one rival union over another, since at

t he
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time there was no pending el ection wth two unions on the
ballot. Therefore, the dismssal of (bjections Nos. 46,
47, 48, 49, 50, 51, 52, and 53 is affirned.

(pbjection No. 54: Aleged financial support of the Comte

and canpai gni ng by supervi sor for Comte during worKki ng

hour s

This objection alleged that sonetine in My 1999, the Enpl oyer
supported and financed the Comte by permtting a mechani c to canpai gn
against the UFWand in favor of the Comte during work tine. The objection
was dismssed for |ack of declaratory support.

Inits request for review, the UFWalleges that their original
obj ections contai ned a typographi cal error whereby the decl arations
supporting this objection were msnunbered. The URWstates that the correct
decl arations supporting this objection are Nos. 158, 174, 177, and 180.

Declaration No. 177 states that the declarant, a strawberry
pi cker for the Enpl oyer, saw nechani c supervi sor Leandro Briano giving
orders to several other nechanics and states that Briano told the decl arant
he was "Boss of the Mechanics.” Declaration No. 158 states that on May 23
the declarant, a UFWorgani zer, saw supervi sor nmechani ¢ Bri ano show ng
workers a flyer during the noon access tine; one of the workers said the

flyer was a copy of a check fromwhich
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uni on dues had been deducted. Declaration Nb. 174 states that on My 11 the
declarant, a UFWorgani zer, was tal king to enpl oyees during an access period
when the sane supervi sor nechanic interrupted themby saying in a | oud,

nocki ng voi ce, "Do not believe it. It is not true,™ and by turning up the
volune of a radio. Declaration No. 180 states that in the first week of My
the declarant, a strawberry worker for the Enpl oyer, saw nmechani ¢ supervi sor
Briano approach a fell ow worker during work tine and tell himthat "the

Uhi on" was worthl ess and he should not get involved wth it.

Even if the Board were to find that it shoul d consider the
statenents contai ned in these declarations which were not cited originally in
support of (bjection No. 54, the declarations do not support the objection's
clains. Mbst of the described alleged conduct occurred not during work tine
but during union access tine. The work-tine conversation between the
supervi sor nechani ¢ and one worker described in Declaration No. 180 is de
mnims and cannot reasonably be seen as Enpl oyer support and financing of a
canpai gn agai nst the UFWduring work tinme. Therefore, the dismssal of

(bj ection No. 54 is affirned.
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(bjection No. 56: Al eged Enpl oyer assistance and support of Conmite by

permtting circulation of petition during working hours

This objection alleged that on or about May 21, the Enpl oyer
through an agent foreman, permtted a Comte representative to circulate a
petition during working hours. The objection was di smssed on grounds t hat
the declarant stated that his signature was solicited just prior to the
begi nning of work, and it was not clear whether solicitations continued while
enpl oyees actual ly were working. In its request for review the URWargues
that the declaration clearly states that signatures were still bei ng gathered
during working hours, and that the forenan's permssion for the canpai gni ng
to continue after work began is significant.

There is no indication that the signature-gathering continued for
a significant amount of tine after work commenced, or that the forenan was
even aware of such conduct. |In the absence of such evidence, the all eged
unl awf ul solicitation cannot reasonably be seen as other than a technical
violation which was not |ikely to deprive enpl oyees of free choice.

Therefore, the dismssal of (bjection No. 56 is affirned.

26 ARB No. 1 11



(bj ections Nbos. 57 & 58:. Enployer's alleged unl awful permssion to Comte

representatives to take access during work hours w thout conplying with

i dentification requirenents

These obj ections all ege that on or about My 24, the Enpl oyer
through its foreman permtted Comte organi zers to take access and engage in
el ectioneering during working hours, and that the organi zers failed to conply
wth the identification requirenents of the Board' s regul ations. The
obj ections were di smssed on the grounds that while there mght have been a
technical violation of the tine provisions of the Board s access rule, there
was no show ng that the access takers were violent or disruptive or that they
hi ndered enpl oyees in the perfornance of their work. Thus, the conduct did
not tend to interfere wth or coerce enpl oyees in their ballot choice.
Further, the dismssal noted that the rule requiring the wearing of
identification applies only to nonenpl oyee organi zers, and the decl arati ons
i ndi cated that the access takers were enpl oyees who were not subject to the
requi r enent .

In its request for review the UAW argues that having Comte
organi zers hand out literature during work tine in front of the forenan,

whi l e UFWorgani zers had to
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wait for lunch break, woul d coerce enpl oyees by denonstrating that the
Empl oyer favored the Comte over the UPW Further, the UFWargues, the
descri bed conduct was part of a pattern of excess access granted to the
Comte, as described in (bjections Nos. 59, 62, and 227-234.

The request for reviewfails to denonstrate that there was
anything other than a technical violation of the access rule, or any conduct
that would tend to interfere wth or coerce enployees in their ballot choice.
The UFWs attenpted reliance on a pattern of excess access as alleged in
(bj ections Nos. 59, 62, and 227-234 is to no avail, since those objections
were al so dismssed for failure to show any nore than de mnims viol ati ons
of access rules. Therefore, the dismssal of (bjections Nos. 57 & 58 is
af firned.

(bjection No. 59: Aleged financing, support and pronoti on of Comte by

Enpl oyer by permtting Coomttee | vice-president to take access during work

tine

This objection alleges that the Enpl oyer denonstrated support for
t hose opposed to the UFWby al low ng an officer of Coomttee |, no | onger
enpl oyed by Coastal Berry at the tinme, to take access during work tine on or
about May 25. The objection was dismssed on grounds that the nere presence

of access takers on conpany
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property, wthout nore, does not establish conduct of such intimdating
character as to affect the outcone of the election.

Inits request for review the UFWargues that the objection
cannot be viewed in a vacuum and that the Board nust consider the objections
as a whole (and, in particular, (pjections Nos. 57 & 58) to determne whet her
the conduct significantly inpeded voter free choi ce. However, the objection
does not allege conduct that would tend to coerce enpl oyees or affect their
free choice. Qher dismssed objections do not support the UFWs contentions
that the alleged conduct tended to i npede free choice. Therefore, the
dismssal of (hjection No. 59 is affirned.

(bjection No. 61. Alegation that forner enpl oyee took i nproper access on

My 25
This objection alleges that on or about May 25, a forner enpl oyee

of Coastal stopped about twenty carl oads of workers as they entered the work

siteinthe norning to speak to workers. The objection was di smssed on the

grounds that even assum ng the access taker was a nonenpl oyee organi zer

subj ect to the access rule, there was no show ng that the tinme and nanner

provisions of the access rule were violated or that access was ot herw se
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taken in a nmanner that woul d tend to coerce enpl oyees or affect free choi ce.

Inits request for review the WFWargues that Declaration No. 66
shows that the tine provisions of the access rule were violated. However,
the all eged access violation described in Declaration No. 66 occurred on June
2, not May 25. The declaration relied on for the all eged access viol ati on on
May 25 does not show that the tine and manner provisions of the rule were
violated or that access was otherw se inproperly taken. Therefore, the
dismssal of Cbhjection No. 61 is affirned.

(bj ection No. 62: Alegation that the Enpl oyer permtted the vi ce-president

of Coomttee | and another nman to take access on My 26

This objection alleges that GCoastal permtted the vice-president
of Coomttee | and another nman to take access to working enpl oyees for
fifteen mnutes at the edge of a field on or about May 26. They then drove
to a house on the premses and parked behind it for about forty-five mnutes
before driving away. The objection was di smssed on grounds that the Board
does not entertain technical violations of the access rul e absent a show ng
of intimdation or coercion that would tend to interfere wth enpl oyee

choi ce, and no such conduct was shown herein.
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Inits request for review the WFWstates that the objection was
di smssed based on a finding that it was not clear whether the enpl oyees were
not on a break when access was taken, or whether work was in fact
Interrupted. The UFWargues that the supporting declarations in fact state
that the crewwas working at the tine access was taken, and that the
obj ection was therefore incorrectly di smssed.

Wiile it is true that the supporting declarations state that
access occurred while the crewwas working, this fact does not denonstrate
that there was anything other than a technical violation of the access rule
or that any intimdation or coercion occurred during the incident. Therefore,
the dismssal of (hjection No. 62 is affirned.

(bjection No. 63. Allegation that a puncher boasted to her crew nenbers that

Comte obtains nonetary support fromgrowers

This objection alleged that a puncher boasted to her crew nenbers
that the Comte obtained nonetary support fromgrowers. Wen a crew nenber
suggested it wasn't right for the Comte to take noney fromgrowers, the
puncher all egedly responded, "So what?" The obj ecti on was di smssed on
grounds that since the puncher's statenents did not contain threats of

reprisal or promse of benefits,
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there was nothing coercive in themthat would tend to interfere wth
enpl oyee free choi ce.

Inits request for review the UWFWargues that the Board nust
examne the statenents in the totality of circunstances, including conduct
alleged in other di smssed objections which invol ved statenents nade by
forenen shortly after the first election indicating that they were "not
neutral " but were opposed the UFW S nce nothing in the request for review
I ndi cates that the puncher's statenents were coercive in any way, the
dismssal of Cbjection No. 63 is affirned.

(pbj ection No. 64: Alegation that enpl oyee was given paid tine off to

canpai gn for Comte

This objection alleges that during the week of My 31, the
Enpl oyer granted an enpl oyee paid tine off in order to canpaign for the
Gomte at the Enpl oyer's xnard division. The objection was di smssed on
grounds that the supporting declaration was filed by soneone who did not have
actual know edge as to whet her the enpl oyee was paid for the tine he spend
canpai gni ng.

Inits request for review the UFWargues that since the
declarant has a close famly relationship wth the enpl oyee, the
infornmation is trustworthy and the statenents contained in the

declaration qualify as an
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exception to the hearsay rule (citing Estate of Sevenson (1992) 11

Cal . App. 4'" 852, 863 [14 Cal . Rotr.2d 250]). However, that case and the
California BEvidence Code section it cites (Evid. Code 1310) provi de a hearsay
exception only for a statenent by an unavail abl e decl arant concerning the
fact of his own birth, narriage, divorce, blood relationship, or other
simlar fact of his famly history. S nce that is not the type of statenent
the UFWseeks here to admt, the hearsay exception is clearly not applicable,
and the dismssal of (bjection No. 64 is therefore affirned.

(bj ection No. 71: Alegation that supervi sor gave enpl oyees the i npression

that Comte was donm nated by nanagenent

This objection alleges that shortly before one of the two 1999
el ections in xnard, a supervisor drove by a crewyelling that the Comte was
going to wn whether they liked it or not. The objection was di smssed on
the grounds that such comments are nere hyperbole, and that there was no
show ng that the statenent would tend to create fear or have any coercive
I npact that woul d af fect voting.

Inits request for review the UFWargues that because the
statenent was uttered by a high-level supervisor, his statenent woul d be
percei ved as a statenent on behal f of managenent favoring the Comte, and,

further,
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because the supervisor was the brother of the Comte's vice-president, the
statenent woul d reasonably create fear of retaliation anmong workers.
However, the UFWhas failed to show, by an objective standard, that the
supervisor's statenent contained any threat or promse that would tend to
create fear of retaliation or woul d ot herw se have a coercive inpact on
voter free choice. The dismssal of (bjection No. 11 is therefore affirned.

(bj ections Nos. 73, 74, 76, 77, 78, 79, 80, 81, 82, 83, & 87 (in part)

These obj ections all ege that one of the Enpl oyer's confidential clerks
canpai gned on behal f of the Comte during the runoff el ection on June 4 by
traveling fromcrewto crewin her own car, often followed in a separate
vehi cl e by a Enpl oyer security guard, stopping fromtine to tine to speak
wth the crew s punchers or sorters, and sonetinmes speaking into a cellul ar
t el ephone. The obj ections were di smssed on grounds that all of the
enpl oyee's activities were consistent wth the parties' agreenent that she
woul d be responsi ble for advising crews when it was tine for themto proceed
tothe polling area to vote, and there was no show ng that she canpai gned

for any of the parties or conducted herself in a nanner that woul d
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interfere wth or coerce enpl oyees in the nanner in which they voted.

Inits request for review, the UFWargues that the enpl oyee's
role was in direct violation of the parties' pre-election agreenent that only
a Board agent would bring crews to the polling | ocations, and that conpany
supervi sors woul d have no visibility whatsoever during the voting. The UFW
asserts that the enpl oyee's actions were reasonably perceived by workers as
participation by managenent in the el ecti on process.

The declarations filed in support of these objections do not
support the UFWs contention that the enpl oyee inproperly canpai gned during
the June 4 runoff election, or that her activities were inconsistent wth the
parties' agreenent that she woul d be responsi bl e for advising crews when it
was tine for themto proceed to the polling area to vote. The dismssal of
(pbj ections Nos. 73, 74, 76, 77, 78, 79, 80, 81, 82, 83, and 87 (in part) is
therefore affirmed.

(bj ections Nos. 84, 85 & 86: Allegation that the Enpl oyer granted anti- UFW

supporters permssion to | eave work early the day before the el ection

These obj ections all ege that the Enpl oyer granted anti-UW

supporters, who were to serve as el ection
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observers for the Enpl oyer or the Comte, permssion to | eave work early on
the day before the election in order to participate i n a Conpany-sponsor ed
neeting or training period wth pay, and that such action would tend to
denonstrate Enpl oyer antipathy for the UFWand tend to interfere wth

enpl oyee free choi ce. The objections were dismssed on grounds that the
supporting declarations were vague and failed to attest, on the basis of
personal know edge, that the observers recei ved conpensati on or otherw se
recei ved di sparate consi derati on.

Inits request for review the UFWargues that because the
enpl oyees were allegedly instructed to attend a trai ning neeting during
nornmal working hours, it is only reasonabl e to expect that the enpl oyees
would be paid for that tine. However, the declarations filed in support of
these objections fail to make a prima facie show ng, based on personal
know edge of the declarants, that the enpl oyees were actually paid for their

time.® Further, the allegation

% ontrary to the UPWs assertions, the "adoptive adm ssions" exception to
the hearsay rule is not applicable herein, because the Comte organi zer who
told a declarant that the alleged training "was...held at the office" did not
state that the observers were conpensated for this tine and, in any case, was
not in privity wth the party against whomthe all eged statenent is offered,
I.e., the BEnployer. (Estate of Gaines (1940) 15 Gal.2d 255, 262 [100 P.2d
1055].) Further, the "operative facts" exception to the hearsay rule is

I nappl i cabl e herein, since the truth or
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that only anti-UFWsupporters were invited to be trained as el ection
observers for the Empl oyer does not denonstrate disparate treatnent of UFW
supporters, since the Enpl oyer was entitled to choose its own el ection
observers. Therefore, the dismssal of (bjections Nos. 84, 85 and 86 is
af firned.

(bj ection No. 87: Al eged canpai gning by supervisors on behal f of Comte

This objection alleges that Conpany forenen and supervi sors
canpai gned agai nst the UFWup to the tine of the election, visited enpl oyees
intheir hones to urge themto vote against the UFW and canpai gned duri ng
work hours. (nhe declarant stated that after a forewonan had seen a particul ar
flyer, she suggested it be shown to everyone so that they coul d see how nuch
noney the union woul d take fromtheir paycheck and then they woul dn't vote
for the union. The sane forewonan all egedly said on the day before the
el ection that the UPWcauses all the problens, all the viol ence. Another
declarant stated that after a ranch supervisor enptied a canister of berries

into the box of a

accuracy of persons who allegedly said they would be paid for their training
tine is at issue; thus, a declaration stating the nere fact that such a
statenent was nmade, and not attesting to the truth of the statenent, is not
relevant. (Creaghe v. lowa Hone Mitual Casualty Co. (10'"Qr. 1963) 323 F.2d
081, 984.)
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UFWsupporter, the supporter renoved her shirt which bore a UPWenbl em The
obj ection was di smssed on grounds that the supporting decl arations were
vague, or not supportive of the objection, or failed to describe conduct
that would tend to interfere wth enpl oyee free choi ce.

Inits request for review the UPWpoints to decl arations
alleging that various supervisors were in close proximty to the voting on
June 3, and that this violated an agreenent anong the parties that forenen
and supervi sors would remain out of sight during the voting. However, none of
the supporting declarati ons nake a prinma facie show ng that the proximty of
supervi sors to the voting place woul d have tended to interfere wth enpl oyee
free choice in the election. The dismssal of (bjection No. 87 is therefore
af firned.

(pj ections Nos. 88, 89, 90, 91, 92 & 93; Alegation that the Enpl oyer

vi gorousl y canpai gned for an anti-U”Wvote in the June 3 el ection

These obj ections all ege that the Enpl oyer vigorously canpai gned
for an anti-UFWvote as denonstrated by a foreman's presence in the voting
area while workers were waiting in line to vote at the Gnzal ez Ranch, and
the presence of four apparent nanagenent officials on the day of the

el ection, who wal ked around the Seco Ranch, gathered
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near the entrance to the Gnsal ez Ranch during balloting, and net with a
known Comte supporter in the Seco parking |ot. The objections were
di smssed on grounds that there was no contention that any supervisori al
per sonnel canpai gned anong enpl oyees, threatened themw th reprisals
dependi ng on how they voted, or otherw se coerced them

Inits request for review the UPWcontends that the presence of
supervisors during the voting violated the parties' stipulated pre-el ection
agreenent and tainted the "bal ance" achieved therein. The UFWcites no facts
or case lawindicating that the supervisors engaged in' any conduct tendi ng
tointerfere wth enpl oyee free choice, and the dismssal of (bjections Nbs.
88, 89, 90, 91, 92, and 93 is therefore affirmed.

(hjection No. 95: Alegation that Enpl oyer sel ected Comte supporters as

el ecti on observers

This objection alleges that the Epl oyer picked and trained
el ection observers for the Comte and used Comte supporters as its own
observers over the UPWs objection. The objection was di smssed on grounds
that Board regul ati ons provide that each party to an el ecti on may be
represented during balloting by observers of its own choosing, and that there

was no show ng that the Enpl oyer acted in contravention of the regul ations.
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Inits request for review the UFWargues that the Enpl oyer was
not a "party" entitled to designate el ection observers at the June 3 el ection
under Board regul ati on section 20350 (Cal. Gode Regs., tit. 8, 8§20350);
however, the UFWprovides no case lawor |egal argunent in support of its
contention. The UFWal so argues that the Enpl oyer coomtted "favoritism
toward the Comte by picking and training its el ecti on observers; however,
the declarations relied upon by the UANWdo not support its contentions in
this regard. Therefore, the dismssal of (bjection No. 95 is affirned.

(bj ection No. 96; Alegation that the Enpl oyer facilitated and ratified the

Comte's canpai gn agai nst the UFW

This objection alleges that the Enpl oyer facilitated and ratified
the Comte' s canpai gn agai nst the UFWin nunerous ways, prinarily by
permtting el ectioneering on paid work tine. The objection was di smssed on
grounds that the supporting declarations failed either for procedural
reasons (e.g., lack of personal know edge or bei ng based on hearsay) or
because they failed to establish i nproper canpai gning on Conpany tine, and
thus there was an absence of m sconduct which would tend to interfere wth

enpl oyee free choi ce.
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Inits request for review the UFWargues that on one occasion a
forewonan uttered "fal se speech"” while speaking agai nst the UFW and t hat
ot her supervisors and Comte organi zers engaged i n canpai gni ng agai nst the
UFWduring working hours. However, the expression of opinion by an enpl oyee
absent a threat of reprisal attributable to the Enpl oyer is not conduct
tending to interfere wth enpl oyee free choice. Mreover, there was no
evi dence that the Enpl oyer supported the Comte's canpaign by permtting its
supporters to canpai gn on the Enpl oyer's tine rather than on break tine.
Even if there were sone technical violations of the tine and nanner
provi sions of the access rule, there was no show ng of inti mdation or
coercion that would tend to interfere with enpl oyee free choi ce. Therefore,
the dismssal of (hjection No. 96 is affirned.

(bjection No. 100: A legation that forewoman told her crewto vote for the

Comte

This objection alleges that a forewonan tol d her crew nenbers to
vote for the Comte and not for the UFW The objecti on was di smssed on
grounds that the forewonan's actual statenent, "Renenber what | told you,
vote for the Comte, not the UFW" was an expression of opinion whi ch, absent

a promse of benefit or threat of reprisal, was protected by the ALRA
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Inits request for review the UWFWargues that the statenent was
not an expression of opinion, but either a direct instruction to workers on
how t hey shoul d vote, or an instance of illegal enployer canpaigning in
support of the Comte. However, because the forewoman's statenent did not
contain either an express or inplied promse of benefit if the enpl oyees
voted for the Comte, nor an express or inplied threat of reprisal if they
voted for the UFW the statenent was nothing nore than a | awful expressi on of
opinion. The dismssal of (bjection No. 100 is therefore affirned.

(bj ection No. 101; Alegation that forewonan tol d enpl oyee to go hone to

pick up his wife so she could vote for the Gonite

This objection alleges that a forewonan unl awf ul |y assi sted and
canpai gned on behal f of the Comte by instructing a worker to go hone and
pick up his wife, who had been injured, so that she could vote for the Comte
and agai nst the UFW The obj ection was di smssed on grounds that there was
no show ng that the offer was conditioned on the nmanner in which the enpl oyee
or his wife would vote.

Inits request for review the UFWargues that the supporting

decl arati on does not denonstrate that the
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forewoman "of fered" the worker permssion to pick up his wfe, but rather
instructed the worker to pick up his wfe so she could vote a particul ar
way, and that the forewoman's direct instruction interfered wth workers'
rights to vote in a free and uncoerced nanner.

Wiile it is true that the forewonan's statenent has nore of the
appear ance of a strong suggestion than an offer, there is no express or
inplied promse or threat in the statement, and thus no show ng of conduct
which woul d tend to interfere wth enpl oyee free choice. The dismssal of
(bj ection No. 101 is therefore affirned.

(bj ection No. 102: Alegation that Enployer's forenan al | oned

Gonmte organi zers to leave work in order to engage in el ectioneering

This objection alleges that on the day of the election, with the
permssion of their foreman, two Comte supporters |left work, were gone all
norning, and returned with a box of Comte hats which they distributed to
their own crew and then to another crew The objection was di smssed on
grounds that there was no evidence that the enpl oyees were being paid for
their activity and thus no show ng that would inplicate the Ewl oyer in

I nproper el ectioneering on paid tine.
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Inits request for review the UFWargues that the workers were
either distributing hats on conpany property on paid tine or they were
engaged inillegal and preferential access. In either case, the Uhion
argues, the Enpl oyer was unlawful |y supporting and/or assisting the Comte.

The decl arati ons supporting this objection do not nmake a show ng
that the workers who distributed hats were being paid for their tine.
Moreover, the workers were not non-enpl oyee organi zers subject to the Board' s
regul ati ons governing access. (Cal. Code Regs., tit. 8, 820900 et seq.)
Further, there was no show ng of coercive conduct which would tend to
interfere wth enpl oyee free choice. Therefore, the dismssal of (bjection
No. 102 is affirned.

(pj ection No. 103: Allegation that foreman unl awf ul |y canpai gned for the

Comte during a "captive audi ence" neeting

This objection alleges that on el ection day a foreman conducted a
captive audi ence neeting i n which he spoke agai nst the UFWand urged peopl e
to vote as "they had voted last tine," and that workers understood himto
nean they shoul d vote agai nst the UFW The obj ection was di smssed on
grounds that the foreman's statenent, eval uated under an obj ective standard,

did not urge
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enpl oyees to vote in a particular manner, nor did it inply promses or
benefits according to how they vot ed.

Inits request for review the UWFWargues that the forenman did
urge voters to vote in a particular way and that, considering the surroundi ng
circunstances (that is, that the statenent was nade in the context of an
anti - UFWspeech), it was reasonabl e for enpl oyees to feel coerced because of
the forenan's statenents.

Arguably, the enpl oyees nay have reasonably believed that the
foreman was urging themto vote for the Comte and agai nst the UFW However,
there was no express or inplied threat or promse contained in the forenan's
statenent, and thus no show ng of conduct which would tend to interfere with
enpl oyee free choice. Therefore, the dismssal of (hjection No. 10.3 is
af firned.

(pj ections Nos. 106 & 107; Alegation that Enpl oyer's security guards

allowed Gomte organi zers preferential access

These obj ections all ege that the Enpl oyer's agents, security
guards, permtted Comte organizers to take access and talk to workers in a
nmanner whi ch accorded thempreferential treatnent. Declarations established
that the guards ejected the organi zers only after UFWorgani zers conpl ai ned

that Comte organi zers were taking access
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outside the access rule. The objections were dismssed on grounds that the
Board does not entertain technical violations of the access rule absent a
show ng of significant disruption of work or other conduct which woul d tend
tointerfere wth enpl oyee free choi ce.

Inits request for review the UFWargues that this conduct, when
considered wth other Comte access violations, denonstrates a pattern of
excess access tending to interfere wth enpl oyee free choi ce by suggesting to
enpl oyees that the Enpl oyer favored the Comte. However, the decl arations
Indicate that the guards did act to eject the Comte supporters when they
were requested to do so. Further, the Uhion has failed to denonstrate any
conduct by Comte organi zers which, either individually or cunulatively,
woul d have had a coercive inpact on voter free choice. The dismssal of
(pj ection Nos. 106 and 107 is therefore affirned.

(hjection No. 108; A legation that Enpl oyer arranged a cel ebration of

anti - UAWcanpai gn, thus denonstrating its control and dom nance over

Gonmte

This objection alleges that on June 5 the Enpl oyer arranged a
bar becue cel ebration for all punchers and forepersons in gratitude for their

havi ng successful | y waged an anti-U~Wcanpai gn, thereby denonstrating its
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dom nance and control over the "shami Comte. The objection was di smssed on
grounds that news of the barbecue was not dissemnated until the day

follow ng the election, and therefore the announcerment of the event coul d not
have tended to interfere wth enpl oyee free choice in the el ection.

Inits request for review the UPWargues that even though the
al | eged conduct was post-election, it denmonstrates that the Enpl oyer
unl awf ul | y assi sted, financed, and created a shamworker coomttee to
thwart workers' collective bargaining rights, and that the objection
shoul d be set on this basis.

The dismssal of (bjection No. 108 is affirned, since the alleged
post - el ecti on conduct coul d not have tended to affect enpl oyee free choice in
the election. Ve note that .the issue of whether enpl oyees perceived the
Enpl oyer and/or third parties to be instrunental in the anti-U~Wcanpai gn,
and whet her enpl oyee free choi ce woul d reasonabl y have been af f ected t hereby,
has been previously set for hearing (C(bjections 60, 94, and 99).

(bj ection No. 119: Al egation that supervi sor rewarded enpl oyee for acting

as Comte observer

This objection alleges that on June 4 a supervi sor gave an hourly

punch card to an enpl oyee who had
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been working piece rate as a reward for the enpl oyee' s havi ng been an
observer for the Comte for fifteen mnutes earlier in the day. The
obj ection was di smssed on grounds that the supporting decl aration was based
| argel y on specul ation and that since the conduct woul d have occurred after
the enpl oyee had voted, there was no basis for believing that the conduct
mght have influenced the nanner in which the enpl oyee vot ed.

Inits request for review the UPWargues that, in connection wth
(bj ections Nos. 84, 85, and 86, this incident relates to paynent for training
recei ved by el ection observers for the Enpl oyer or the Comte. However, there
is no basis for setting this objection, since it is speculative to assune
that the tine card (which allegedly had a date of 6/3/99 and a tine of 7:30
to 8:30 narked on it) was erroneously issued to the enpl oyee, or that the
enpl oyee was paid at a higher rate than he earned, or that any extra pay was
given to himas a reward for acting as an el ection observer for the Comte.
Therefore, the dismssal of (bjection No. 119 is affirned.

(bj ection No. 124: Al egation that supervisor promsed enpl oyee a pronoti on

for voting agai nst the UFW

This objection alleges that on June 3, prior to the voting at the

Seco Ranch, a supervisor told a worker
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that if he voted for the Comte, he would give himi a forenman position the
foll ow ng year. The objection was di smssed on grounds that there was no
evi dence that the promse was w del y di ssemnated anong t he wor kf orce, and
that the offer to one enpl oyee would not likely affect the results of the
el ection.

Inits request for review the UPWargues that at |east three
non- super vi sory enpl oyees were anare of the promsed pronotion, and that
broader di ssemnation was |likely to result. Mreover, the URWar gues,
because a potential foreman would likely be a | eader anong co-workers, the
promse is reasonably viewed as intended to sway an entire group of workers
in their voting.

The promse allegedly nade to the individual worker in this
incident is not the sort of generalized threat or promse that woul d |ikely
be w dely di ssemnated anong the workforce. Even if they heard of the
promse, other workers could not reasonably believe that they, too, woul d be
pronoted to forenman if they voted for the Comte, and thus it is not the sort
of promse that woul d reasonably tend-to affect the results of the el ection.
Gontrary to the UFWs assertion, the promse cannot reasonably be viewed as

Intended to sway an entire group of
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workers in their voting. Therefore, the dismssal of (bjection No. 124

is affirned.

(bj ection No. 127; Alegation that a foreman warned enpl oyees a UFW
election victory wll result in the bankruptcy of the Gonpany

This objection alleged that a forenan advi sed his crew nenbers
approxi mately two weeks prior to the el ection that the Conpany was
experiencing probl ens and, further, that the Gonpany woul d go bankrupt if the
UFWwon the el ection. The objection was di smssed because the supporting
declarations fail to establish that the forenan had in fact warned of
bankruptcy and thus, by inplication, a |loss of enpl oynent.

Mirtual ly verbati mdeclarations fromtwo nenbers of the subject
crew suggest that the foreman tol d enpl oyees only that an increase i n wages
was not |ikely because the Conpany "had probl ens” and "only had so nuch
noney." The statenent was nmade in the context of a discussion of wage
level s. Neither declarant quoted the foreman as havi ng threatened bankruptcy
inthe event of a UFWvictory. Indeed, as they explained, they only
under stood the foreman's comments "to nean that if we voted for the URWt hat
the Gonpany woul d go bankrupt."

An enpl oyee' s subjective inpression or interpretati on cannot

serve to establish prima facie
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evidence of interference wth enpl oyee rights because such reactions "are
irrelevant to the question whether there was, in fact, objectionable
conduct." (Enerson Hectric Go. (1980) 247 NLRB 1365.) In NLRB v. d ssel
Packing Go. (1969) 395 U S, 575, 608, the Lhited Sates Suprene Court
"rejected any rule that requires a probe of an enpl oyee's subjective
notivations as involving an endl ess and unreliable inquiry.” Accordingly, the
test is whether the conduct, when neasured by an objective standard, was such
that it reasonably would tend to interfere with enpl oyee free choi ce.

(Pcoma Industries, Inc. (1989) 296 NLRB 498; Triple E Produce (o. .
Agricultural Labor Relations Board (1983) 35 Cal.3d 42.) The Board is
required to examne actual events in order to determne, by an objective
standard, whether the conduct reasonably woul d tend to conprom se enpl oyee
choice. As there is no conpetent declaratory support for the objection, the
dismssal of (bjection No. 127 is affirnmed.

(pjection No. 128: Alegation that a forewonan predicted that the Gonpany

woul d go out of business if the UANVwon the el ection

This objection alleges that a forewoman proposed that it woul d not
be in the interest of her crew nenbers to support the UFWas a URWvictory

neans the Conpany "goes
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under." She al so reportedy advised themthat participation in a work
st oppage woul d be grounds for di smssal.

The obj ection was di smssed on the grounds that the statenments were
expressi ons of opi nion protected by Labor Gode section 1155 and rel evant
Agricultural Labor Relations Board (ALRB) and National Labor Rel ations Board
(NLRB) case | aw which permts enployers and others to express their views
about uni oni zati on absent threat of reprisal or promse of benefit. The
reference to work stoppage reprisals was di sregarded on the grounds that
since it was not couched in terns that woul d reasonably | ead enpl oyees to
believe that it was designed to prohibit union-related activity, it woul d not
constitute conduct which would tend to interfere wth enpl oyee free choice in
the el ection.

In contesting the dismssal, the Lhion argues that it was error to
find that the conments are protected expressions of opini on because the
foreworman failed to enpl oy qualifying | anguage whi ch woul d denot e opi ni on
such as "I think" or "I feel" that a certain result wll obtain as a result
of a UFWvote.

The sol e decl arant supporting the objection explained that the

forewoman tol d enpl oyees that "...if we
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wanted to vote for a union we should vote for the Comte...we had the choi ce
of voting for whichever union we wanted, but that by voting for the Comte
we woul d be saving the Conpany because it was "goi ng under" because it was
"already spending a |lot of noney."

It is true, as set forth in the dismssal, that managenent's
expressi ons of opi nion, including opposition to unionization, are permssible
under Labor Code section 1155, but only so long as they contain neither a
promse of benefit nor a threat of reprisal. ontrary to the Union's
assertion in that regard, statenents which nay tend to interfere wth
enpl oyee choi ce do not turn on whet her the speaker conditions statenents wth
| anguage suggesting they are only "opinions.”" Qherw se, a speaker need only
preface an otherw se-inpermssible threat of reprisal or promse of benefit
by suggesting it is only opinion.

It is not clear whether the foreworman neets the test of statutory
supervi sor so as autonatically to inpute her cooments to the Enpl oyer or that
she woul d be percei ved by enpl oyees as being in a position to speak for
nanagenent in order that her comments nmay be deened attributable to the
Enpl oyer on a theory of agency. Wiat is clear, however, is that she
effectively warned enpl oyees that the Conpany woul d go out of business, wth

an attendant | oss of

26 ALRB Nb. 1 38



enpl oynent, if the UPWwon the election. V¢ reverse the dismssal of
(pj ection No. 128 and set for hearing the alleged threat of job loss in
order to determne whether it was offered by a managenent official or by
soneone whom enpl oyees woul d view as being in a position to speak for

nanagenent .

(bj ection No. 130; Alegation that, in an anti-U~Wspeech, a forenan

predicted to his crew nenbers that the field they were then working in woul d

not be planted the fol |l ow ng year

The objection alleges that, on the norning of the el ection, forenan
Luis Ramrez warned his crew nenbers that the Gonpany did not intend to
replant a particular ranch during the fol |l ow ng season because the growers
were suffering | osses. The objection was di smssed on the grounds that the
foreman's stated opposition to the UFWwas a pernm ssi bl e expressi on of
opi nion and, further, the reference to planting was nerely a statenent of
fact that does not rise to the level of a threat as there is nothing in the
statenent to suggest that the planting decision was tied to how enpl oyees
vot ed.

The Whion contends that the statenments should not be characterized
as nere expressions of opinion because the speaker did not preface his

remarks w th words designed to
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nake clear that the statenments were only his personal opinion, such as, for
exanpl e, "I believe." The UWFWal so contends that there coul d be no basis for
the conclusion that the decision not to plant had in fact al ready been nade
or, if so, that the forenman had been privy to managenent's deci sion in that
regar d.

According to one of the declarants, the forenan had gathered t he
crewtogether as he does routinely prior to the start of work in order to
outline general work procedures, but then remnded themof the el ection that
woul d be held the sane day and proposed that "we should not |et...oursel ves
be fooled.” He then announced that the Conpany was granting an increase in
both the hourly and pi ece rate wages, but al so expl ained that the increase
woul d be Iimted because "the Conpany only had so nuch noney." The
declarant's interpretation of the statenent is "if we voted for the UFW..the
Conpany woul d go bankr upt . "

Anot her decl arant heard the forenan advi se that "everyone coul d
deci de how they wanted to vote but that they should vote in the sane way as
| ast time" and believed the foreman neant "that the peopl e shoul d vote
agai nst the UFW" Another hearer was led to "understand' the forenan "to nean

that the peopl e shoul d vote agai nst the UFW"
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The Board finds that the statements attri buted to the forenan,
when vi ewned obj ectively, constitute neither a threat of reprisal nor a
promse of benefit. Wiile enpl oyees nay have ascribed to the foreman's
comments their own subjective interpretation as to what neani ng nay be
derived therefrom the Board finds that when exam ned under the appropriate
standard, they contain neither a promse of benefit nor a threat of reprisal
and to that extent the dismssal is affirned.

V¢ reach a different result, however, regarding the di smssal of
that portion of the objection in which the declaratory support alleges that
the forenan tol d enpl oyees that growers had experienced severe | osses and
that he knew for a fact that the land they were on woul d not be planted the
foll ow ng season. (CGomng so close to the start of balloting, the reference
to not planting could be construed as a threat of job | oss dependi ng on how
enpl oyees voted. S nce there were two unions on the ballots, it woul d not
ordinarily appear that the foreman was threatening to elimnate work in the
event of unionization in general. However, in this instance, one decl arant
attributed anti-UFWrenarks to the foreman i mredi atel y precedi ng the
forenman's statenent that the Conpany intended to take | and out of producti on.

Unhder these circunstances, the
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statenent was such that it could tend to be received by enpl oyees as a threat
of jobloss inthe event of a UWFWvictory. n that basis, the initial
dismssal of (bjection No. 130 is reversed and the natter wll be set for
hearing in order to determne whether the forenan was a supervi sor or an
agent of the Enpl oyer and therefore whether his statenent that the field
woul d not be planted was a threat of job loss in the event that a particul ar
uni on won the el ection.

(bj ection 131; Alegation that a Conpany supervisor instructed forenen to

warn enpl oyees the Conpany woul d disc the fields if the UFWwon the el ection

In this objection, the UAWasserts that a Goastal Berry Conpany
supervi sor fromthe Gonpany's Wt sonville operations travel ed to Ventura
Gounty in order to instruct foremen in the Gonpany's xnard area operati ons
to advise workers there that the Conpany woul d disc the fields if the URWwon
the el ection. The objection was di smssed due to failure of any decl aratory
support based on personal know edge.

In contesting the dismssal, the UFWacknow edges the hear say
nature of the declaratory support, but contends it neverthel ess shoul d be
admssi bl e on the grounds that know edge of the alleged conduct had cone to

the decl arants
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as a result of communication anong famly nenbers and on that basis shoul d
gualify for an exception to the hearsay rule. As expressed by one of the
declarants, "ny aunt told ne this" and she knew about it because the
supervisor net wth ny uncle and she heard himreport that "everything in
xnard is under our control. Nowthe workers will vote nore in our favor
because of what | told the forenen to say.” (V& note, parenthetically, that
there is no allegation that the alleged "instruction" was ever carried out
by the knard forenen.)

The UFWs reliance on Estate of Sevenson (1992) 11 Cal . App. 4'" 852
[14 Cal . Rotr.2d 259] is msplaced. There, in a nmatter whi ch arose under
Galifornia' s Probate Gode, the question was whet her an out-of-court statenent
woul d be adm ssi bl e as an exception to the hearsay rule, not to prove the
truth of the matter asserted, but as circunstantial evidence of the
decedent's intent wth regard to inheritance by stepchildren. Here, however,
even if Estate of Stevenson were applicable to matters arising under our Act,
it could not reach to enbrace the UFWs present attenpt to prove the truth of
the nmatter asserted.

Wen eval uating all egati ons of el ection msconduct, we exam ne
the supporting declarations in order to determne whether the objecting

party has presented
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facts sufficient to support a prima facie show ng of objectionabl e conduct
whi ch, if uncontroverted, unexplained, or otherw se not proven, woul d
establish grounds for setting aside the el ection. The Executive Secretary's
authority on behal f of the Board to dismss wthout a hearing objections
which fail to neet this standard by neans of declarations based on the

decl arant' s personal know edge of the conduct alleged has been judicially
reviewed and approved by the Galifornia Suprene Court. (J. R Norton Co. v.
Agricultural Labor Relations Board (1979) 26 Cal.3d 1, 13.) The di smssal
of (hjection No. 131 is affirned.

(pj ection 132: Alegation that a supervisor sent GComte organizers to knard

to meet wth Goastal's kxnard area foremen to warn of job |osses should the

URPWw n

This allegation is identical to the one i medi ately precedi ng
except that here Comte supporters rather than the supervisor traveled to
Qknard for the sane purpose. As there is no i ndependent non-hearsay
decl aratory support in favor of the objection, it fails for the same reasons
as (hjection No. 131 and the dismssal is affirned.

(bj ection No. 133: Aleged threat to repl ace enployees if the UFWw ns the

el ection
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This objection alleges that an enpl oyee advi sed ot her enpl oyees
that a foreman said he heard another forenen tell enployees that the UFWwas
no good and warned they woul d be repl aced by enpl oyees provi ded by | abor
contractors if the UPWwon. The objection was di smssed on the grounds t hat
the forenan's view of the UPWwas protected personal opinion and that the
threat of hiring | abor contractors is based on hearsay and is not wthin the
decl arant' s personal know edge.

Inaffirmng the dismssal, we need not rely on the Executive
Secretary's finding that the forenan's statenents were privileged opi ni on
since it is not clear whether he was a nenber of nanagenent in fact or
per cei ved as such by enpl oyees. In dismssing, we need only note the
i nsufficiency of the proffered support inasnuch as the sol e declarant in
support of this objection stated only that a coworker told her the forenan
had said "sonething to the effect that if the UFWwon, the Gonpany was goi ng
to start hiring farmlabor contractors.” Not only does the decl aration attest
to nmatters not wthin the personal know edge of the declarant, but the
allegedly inproper statenent is itself vague and i nconcl usive and therefore

cannot support all eged msconduct which would tend to
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interfere with enpl oyee free choice. The dismssal of (pjection No. 133
is therefore affirmed.

(bjection No. 134: Aleged inplied threat of Conpany closure in the

event of a UFWvictory

According to the obj ection, two enpl oyees (sorters) told other
enpl oyees they had heard that the UFWhad in effect driven unnaned conpani es
out of business. The objection was di smssed on the grounds, anong ot hers,
that there is no show ng the enpl oyees directly threatened that the UFWwoul d
cause (oastal to close or that their warning coul d be viewed as credibly
based.

The sol e decl aration submtted in support of the objection
di scusses a nyriad of prinarily election related observations (e.g., conduct
by observers or observers |eaving work early on the day precedi ng the
election in order to attend an el ection training session), but nmakes no
ref erence what soever to the natter alleged in the objection.

The dismssal of (bjection No. 134 is affirned, but on the prinmary
grounds that the declaratory support fails in any manner to support the
obj ecti on.

(bj ection No. 135; Allegation that certain Conpany action served to | end

credence to clains of Comte supporters that

26 ALRB Nb. 1 46



t he Gonpany woul d cease operations if the UPWwon the el ection

The thrust of this objection turns on the placenent of
eart hnovi ng equi pnent on one of (oastal's ranches about a nonth prior to the
el ection. The Whion contends that because such equi pnent nornally is not
used until the end of season, the sight of such equi prent woul d | ead
enpl oyees to accept as fact clains by Comte supporters that the Conpany
woul d level the growing field if the UPAWwon the el ection. The objection was
dismssed on the grounds that the threats of closure, if they in fact were
nade, were the product of anti-UWworkers who had no apparent authority to
carry themout.

The sol e decl arant in support of the objection said she heard
anti - UFWenpl oyees "say something to the effect that if the UFWw ns the
el ection, the Gonpany woul d use the nachine to take the berries anay" (i.e.,
the Gonpany will close.) if the UPAWwins. Wile the declaration is based on
hearsay, it describes a purported threat which is itself vague and
i nconcl usive. The dismssal of (bjection No. 135 is affirned.

(bj ection 138; Alegation that a forenan warned enpl oyees that the Conpany

woul d cease operations if the UFWwon the el ection
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This objection alleges that two enpl oyees told a third enpl oyee
they could not vote for the UFWbecause their foreman had di scussed a neeting
i n which the Gonpany' s general nanager allegedly stated that the Conpany will
close if the UFWw ns the el ection. The obj ecti on was di sm ssed because t he
sol e declarant in support of the objection did not state facts wthin her own
know edge. The decl arant attested to sonething she heard co-workers say about
what they heard their forenan say about sonethi ng he heard the general
nmanager say. In contesting the dismssal, the UFWcontends that al though the
decl aratory support is based on triple-hearsay, it neverthel ess shoul d be
deened adm ssible on the grounds that it serves to corroborate other
adm ssi bl e evi dence regarding the threatened cl osure.

V¢ di sagree. Each objection is examned on its own individual
nerits according to whether there is first-person decl aratory support
descri bi ng conduct which, if ultinmately proven true, is such that it woul d
tend to affect enpl oyee choice as well as the outcome of the election. (Cal.
Gode Regs., tit. 8, 820365(c)(2)(B).) The dismssal of (bjection No. 138 is

affirmed.
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(hj ection 139: Alegation that enpl oyees were warned that the Conpany woul d

cease operations if the UFWwon the el ection

This objection alleges that a nechanic told a group of 10
enpl oyees that the Conpany intended to disc the fields in the event of a UFW
victory and that, sonmetine later, a foreman told a different group of
wor kers that sonmeone had recei ved a nessage fromthe CGonpany presi dent
announci ng that the Gonpany woul d "rent the | and and pl ant vegetabl es” if
t he URWwon.

That part of the objection concerning the nechanic's statenent
was dismssed on the grounds that the declarant failed to allege any facts
that woul d pl ace the nmechanic in a supervisory position (e.g., as part of
nmanagenent) or to indicate that he woul d ot herw se be percei ved by enpl oyees
as qualified to know or speak of such nmatters. The UFWnow suggests that the
statenent regarding the disking of the fields in the event of a UFWvictory
was nmade by a statutory supervisor and, further, even if the declaratory
support is hearsay-based, the evi dence shoul d be deened adm ssi bl e sinply
because it is corroborative of other non-hearsay evidence regarding the

threat of closure.
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V¢ disagree wth both contentions. The UFWhas failed to set forth
facts establishing prinma facie that the shop mechani c possessed any indicia
of supervisory status in order to nake his coments attributable to his
Enpl oyer. (Labor Code section 1140.4j.) As we explained in regard to the
previ ous obj ection, each objection is examned on its ow individual nerits
and each nust be supported by ' declarations based on the declarant's own
personal know edge. Ve affirmthe dismssal of (bjection No. 139.

(bj ection 141: Alegation that a forenan told enpl oyees that the URWNrobs

themof their dues

That part of the objection which concerns the foreman's al | eged
reference to UFWdues was di smssed on the grounds that the declarant did not
hear the statenent and therefore could not attest to it on the basis of
personal know edge. Mreover, as the Executive Secretary expl ai ned, the
statenent, even if not based on hearsay, is nerely an expression of opinion
and does not constitute a threat of reprisal. The dismssal of (bjection No.
141 is affirned.

(bj ection 142; Alegation that enpl oyees were subjected to nunerous threats

of Conpany cl osure in the event of a UFWvictory in the days i medi ately

precedi ng the el ection
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In dismssing this objection inits entirety, the Executive
Secretary discussed in detail the four separate declarati ons submtted in
support of the objection. Three of the objections were based on hear say
I nasmuch as the declarants did not hear threats of closure first hand.
Moreover, the "runors” they heard fromother enpl oyees were not based on
statenents nade by managenent or ot her supervisory personnel so as to inpute
the statenents to the Enployer. In one instance, the declarant conpl ai ns
nerel y because a statenent by a worker wth regard to cl osure was not
contradi cted by a forenan and therefore, it is alleged, the statenent shoul d
be considered a threat by nanagenent. The fourth declarant attests to a
threat of closure should the UPWw n by an acknow edged Comte supporter
whose views were well known to the enpl oyee-el ectorate and who, it is
suggest ed, woul d be percei ved by themas someone with authority to hinsel f
cl ose down the Conpany or to be in a position to influence the Conpany in
that regard.

V¢ find nothing in the request for reviewthat should alter the

initial dismssal of Chjection No. 142 and it therefore is affirned.

(bjection 148; Alegation that a forewoman suggested to enployees it

would not be in their best interest to vote for the UFWas it woul d take

t he Conpany " down"
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Inits original objections petition, the UFWall eged that the
conduct described above was intended to assist the Conpany in determ ning
whi ch enpl oyees supported the UFWand on that basis constituted illegal
I nterrogation.

The objection was di smssed on the grounds that none of the
decl arants established that they were questi oned by nmanagenent
representatives about their union views or affiliation and the statenent
concerni ng the status of the Conpany was an expressi on of opinion protected
by Labor Code section 1155 and rel evant case | aw

Wth regard to interrogation, the sole declarant in support of the
obj ection stated that her forewonman suggested that if enpl oyees wanted to
vote for a union, they had the choi ce of voting for whichever union they
want ed but advi sed themto choose the Comte because by doing so "we woul d be
savi ng the Conpany” because it was "going under.” There is nothing in the
decl aration to show that enpl oyees were questi oned about their union
affiliation or synpathies and thus there is no basis for finding that
enpl oyees were interrogated i n any manner what soever. The forewonan' s
reference to the status of the Conpany may be read to denote her i npression

of how the CGonpany woul d benefit were the UFWrejected, but is
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sonmewhat problenatical if the statenent coul d be construed by enpl oyees as a
threat of closure and turns on whether she was in fact a part of managenent

or reasonably perceived as such. This portion of (bjection No. 148 will be

set for hearing: Wether the forewoman was a supervi sor or agent of the

Enpl oyer and therefore whether her statenent that the enpl oyees shoul d vote
for the Comte in order to save the Conpany fromgoi ng under woul d

reasonabl y be percei ved by the enpl oyees as a threat.

(bj ection 150: A leges that managenent ordered a photo record of voting

enpl oyees

This objection alleges that on the day of the June 4, 1999
el ection, conpany forenen ordered the punchers in Gew No. 4 to take
phot ogr aphs of all enpl oyees "who were going to vote."

The obj ection was di smssed on the grounds that since all
enpl oyees were to be phot ographed, the UFWcannot cl ai mthat suspected URW
supporters were bei ng singled out and, further, the order to take photographs
does not make a prinma facie showng of interrogation or surveillance. The
UFWargues that-it is irrel evant whether or not the picture taking was
intended to identify UFWsupporters since such conduct gives rise to a
rebuttabl e presunption that the photographi ng or videotapi ng of enpl oyees

while they are
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engaged in protected concerted activity constitutes unlawful surveillance or
the inpression of surveillance. The UFWnay be correct insofar as such
conduct occurs in the context of an unfair |abor practice proceeding, relying
on F. W Wolworth Co. (1993) 310 NLRB 1197, wherein the National Labor

Rel ations Board hel d that whereas an enpl oyer's nere observation of union
activity on or near its premses need not constitute unl awf ul surveill ance,

t he nere phot ographi ng of enpl oyees w thout explanation or justification
interferes wth enpl oyees protected rights and nust be bal anced agai nst the
tendency of that conduct to interfere wth such rights. Accordingly, the
NLRB has long held that "absent proper justification, the photographi ng of
enpl oyees engaged in protected concerted activities violates the [ National
Labor Relations Act, (NLRA)] because it has a tendency to intimdate."

(Waco, Inc., (1984).273 NLRB 746, 747.) Accordingly, an enpl oyer who resorts
to the photographing of protected activity is required to denonstrate that it
had a reasonabl e basis to have antici pated m sconduct by the enpl oyees.

(See, e.g., NLRBv. olonia Haven Nursing tone (7" Qr. 1976) 542 F.2d 691,
701, holding that "[T]he Board nmay properly require a conpany to provide a
solid justification for its resort to anticipatory photographing.”) The Vol

worth case, and al

26 ARB No. 1 54



cases cited therein, are predicated on unfair |abor practice charges in
whi ch the charged party has an opportunity to defend by denonstrating a
justifiable reason for its action. (Sunbelt Mg., Inc. (1992) 308 NLRB 780,
fn. 3.) The standard renedy for such violations is a cease and desi st order.
Here, however, in the context of a representation proceedi ng, we
determne only whether the objecting party has established prinma facie
evi dence of conduct, which if ultinmately proven to be true, was such that, by
an objective standard, it reasonably tended to interfere wth ' enpl oyee free
choice. Such a determnation is nade i ndependent of and in the absence of
the type of defense the all eged wongdoer nay assert as a basis for its
conduct in the context of an unfair |abor practice proceedi ng. Mreover, the
renedy is quite different inasnuch as such conduct may lead the ALRB to
concl ude, under appropriate circunstances, that the conduct affected the
outcone of the election and warrants the setting aside of the election.
The sol e decl arant in support of this objection stated that he
served as an observer during a portion of the election, while Oews Nos. 23
and 29 were voting at Beach Ranch. UWoon his return to work in Gew No. 4, he

overheard a foreman speak to his crew puncher over a
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comuni cations radio and issue a directive to all crew punchers to "take out
their caneras and take phot ographs of all the peopl e who were going to vote."
As a general rule, rank-and-file enpl oyees serve as observers when their own
crewis voting and usual ly are required to cast their ballot prior to
assumng their observer duties. This declarant, however, although a nenber
of Gew No. 4, states he was assigned to observe for other crews. Even

t hough he had resuned wor ki ng, presurably having conpl eted hi s observer
duties, it is not conclusive as to whether the approxi nately 45 nenbers of
his crew al so had voted prior to the tine the photo directive issued, nor is
it clear whether there are enough facts to permt the Board to assess the
extent to which the directive may have been di ssem nat ed.

The pivotal question, however, is whether the punchers had caneras
in their possession and/ or whether they in fact photographed enpl oyees eit her
prior to or after they had voted. There is not a scintilla of evidence
establishing either that they were seen with cameras in their possession or
that they used caneras to phot ograph enpl oyees, either before or after they
had voted. Accordingly, the dismssal of Cbjection No. 150 is affirned for

| ack of declaratory support for the objection.
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(pj ection 157: Alegation that a confidential enpl oyee parked near the

polls in order to engage in surveillance of enpl oyees as they noved to and

fromthe polls

The only declaration in support of the objectionis froman
I ndi vi dual who had vol unteered his services to transport enpl oyees to the
polls during the el ection held on June 3, 1999. He is neither an enpl oyee of
Qoastal Berry nor a representative of any of the parties. He drove a voter
to Rancho Gonzal ez where a security guard directed himto a parking area.

The voter got out of the car and wal ked, by his estinmate, about one-mle to
the polls. Wile waiting approximately 30 mnutes for the voter to return, he
observed a wonan seated in a tan conpact car which was parked nearby, facing
towards the polls.

The obj ection was di smssed due to a | ack of declaratory support
whi ch coul d have identified the woman in the car as, for exanple, an agent of
the Gonpany, the | ong di stance fromwhere she was stationed to the polling
site, and the absence of any other facts which would serve to indicate that
her purpose was that of surveill ance.

In contesting the dismssal, the UFWnow, consistent wth our
findings wth regard to other objections, identifies the confidential
enpl oyee as Maribel Rodriguez, but also, unlike the initial objection,

asserts
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that she engaged in surveillance by phot ographi ng workers during the voting.
A 'so based on our findings relative to other objections, it is clear that M.
Rodriguez is known general ly to nost enpl oyees because of her duties as a
payrol | and i nsurance clerk for the Conpany and al so, based on our prior
findings, she served as a general coordi nator who advi sed each crew when it
was tinme for it to proceed to the polls. She parked nearby so as to assess
when a particular crew had finished voting and it was tine to summon the next
crew Ve continue to reject allegations that by her use of a cellular

tel ephone, or by actually driving to a crewsite in order to advise the crew
forepersons that it was tine for their crews to vote, she engaged in

i mper m ssi bl e canpai gning. The dismssal is upheld.

(pjection 158: Alegation that M. Rodriguez, acconpani ed by a security

guard, canpai gned with a known Conmite supporter while balloting was on-goi ng

The declaration in support of the objection contends that M.
Rodriguez arrived at her work site in her own car (the tan Honda civi ¢ whose
description is consistent inregard to all allegations concerning M.
Rodriguez) and was followed by a security guard in a separate car. M.

Rodriguez and the guard took the crew s

26 ARB No. 1 58



sorter aside (in fact, they noved to an area behi nd the restroons) where
they tal ked anong thensel ves for a fewmnutes. There is no indication that
the decl arant heard anyt hing the two wonen nay have di scussed. The two
visitors left, but Ms. Rodriguez |ater returned, al one, and spoke briefly
wth the crews two sorters.

Again, as discussed in relation to the precedi ng objection, there
IS no declaratory support to suggest that Ms. Rodriguez engaged in i nproper
el ectioneering or that she had deviated fromher duties of coordinating the
dispatch of crews to the polls. The dismssal of (bjection No. 158 is
therefore affirned

(hjection 159; Alegation that M. Rodriguez went fromcrewto crew

canpai gni ng on the day of the el ection and then injected herself into the

actual voting process by insisting that an enpl oyee be permtted to vote

not w t hst andi ng t he absence of proper identification

The di smssal was based on the assunption that even if she had
canpai gned, it was not established that she was acting as an agent of the
Enpl oyer and, further, there is no prohibition against |ast mnute
canpai gning away fromthe polls or fromnerely stating a preference for a

particul ar union over its rival.
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VW affirmthe dismssal, but on the basis of a sonewhat different
analysis. As we wll explain below, we are persuaded that M. Rodriguez was
performng a particular role on the day of the election, that of coordi nating
the dispatch of crews to their respective voting sites according to schedul e.
Moreover, there is no contention that she actual |y canpai gned on behal f of a
particular party to the election, but only that she was seen speaking to
enpl oyees who were generally known to be anti-UFW  Nor were any of the
declarants able to state that they heard her when she spoke to crew punchers
or sorters. The persons to whomshe spoke nay wel | have been pro-Comte, as
all declarants attest, but the sane declaratory support al so establishes that
they were in a formof crewleadership and thus it logically foll ows that
they woul d be the persons to whomshe woul d rel ay instructions about when it
was tine to vote. Qne of the declarants states, "[when | saw Maribel talk
wth the anti-UWworkers, | believe she was canpai gning for the Coastal

Berry FarmVWrker Conmttee." An enpl oyee's subjective interpretation based
on pure specul ati on does not establish prina facie evidence of election

m sconduct affecting the results of an el ection.
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Wth reference to the allegation that she attenpted to have Board
agents permt an enpl oyee to vote in the absence of proper identification,
the decl aratory support establishes only that she was present when a
prospective voter presented his check-stub to a Board agent and was advi sed
that the stub was not fromthe eligibility period. (V& note,
parenthetically, that the sufficiency of voter identificationis a natter
wthin the sole authority and discretion of Board agents. Cal. Code Regs.,
tit. 8, 88 20355(a)(1) through (a)(8); § 20355(c).)

In contesting the dismssal, the UFWal so asserts that M.
Rodriguez's "presence and canpaign activities violated the letter and spirit
of the parties' pre-election stipulation.” Wile stipulations between
parties are not binding on the Board, it is inportant to note that public
policy requires that we examne all allegations of election msconduct
according to whether the conduct, whether or not the subject of a
stipulation, interferes wth enpl oyee choi ce.

The dismssal of (bjection No. 159 is affirned.

(pj ections 160,-161, & 162; Alegations that Ms. Rodriguez inproperly

canpai gned on el ection day.

The objections describe Ms. Rodriguez's novenents fromcrewto

crew, her use of a cellular tel ephone, the
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fact that she was seen carryi ng a not ebook, her "whispering" to a known
anti - UFWenpl oyee, and her private discussion wth a particul ar crew
puncher .

The obj ections were di smssed on various grounds. The UFWseeks
reversal on the grounds that Ms. Rodriguez's activities "violated the letter
and spirit of the parties' pre-election stipulation.” The dismssal of
(bj ections Nos. 160, 161, and 162 is affirned on the sane grounds set forth
In (bj ection No. 159, above.

(bj ection No. 163: Alegation that enpl oyees preparing to vote observed M.

Rodriguez waiting in line to vote with at least two different crews, saw her

vote wth one of the crews, and | ater heard her order an assi stant puncher

to obtain a stacker for the crew

The obj ection was di smssed on the grounds there was not hi ng
i nherently inproper about her presence in the line of waiting enpl oyees or
the fact that when she sought a ball ot she was chal |l enged on the grounds t hat
she allegedly was a confidential enployee not eligible to vote.

ne decl arant observed that Ms. Rodriguez was already in the
pol ling area when he arrived and appeared to be in line preparing to vote.
He said he saw her get in the voters' line again and vote along wth his

crew Another declarant, a nenber of same crew nakes no reference
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to M. Rodriguez's presence when his crewwas voting. Nor does he nake any
reference to M. Rodriguez voting in the election at that or any other tine.
Rather, he states that he saw Ms. Rodriguez bring two wonen to vote and that
instead of waiting in line, she took themto the front of the line to vote.

Wth regard to the order to stack, he states that on the norning
of the election, he refused an order froman assistant forewnan "to stack"
because he did not feel that was his job. The forewonan apparently rel ayed
the enpl oyee's refusal to conply to Ms. Rodriguez who was nearby at the
tine, talking on her cellular tel ephone. M. Rodriguez suggested she find
soneone el se fromthe crewto stack

The dismssal of (bjection No. 163 is affirnmed on the basis of
the Executive Secretary's rational e.

(pjection 164: Alegation that a Conpany foreman renained in the voting area

whi | e enpl oyees waited in line to vote

The obj ection was dismssed for |ack of declaratory

support .
The UFWseeks reversal on the grounds that the presence of a

supervisor inthe polling area is contrary to "the letter and spirit of the

parties' pre-election stipulation."
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As we have noted previously, the Board is not bound by a
stipulation entered into by the parties, but is obligated to i ndependently
review any allegation of election msconduct according to whether the Board
bel i eves the conduct was such that it would tend to interfere wth enpl oyee
free choice. Be that as it nay, however, there is nothing in the supporting
decl arati on whi ch even addresses in any manner any events occurring on the
day of the el ection.

The dismssal of (bjection No. 164 is affirned.

(bj ection 165; Alegation that Managenent personnel, all wearing identifiable

Qoastal Berry Conpany jackets, toured various Conpany operations on the day

of the el ection

The obj ection was di smssed on the grounds that the nere presence
of Conpany officials does not establish conduct that would tend to interfere
w th enpl oyee choi ce. Mreover, contrary to allegations, there was no
showi ng that the officials were in or near the polling areas or otherw se
engaged i n conduct which would tend to conprom se enpl oyee choi ce.

In contesting the dismssal, the UFWnerely chal |l enges their
presence on the grounds that it sonehow violated a purported pre-el ection

stipulation. This natter
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has been addressed several times previously. The di smssal
of (bjection No. 165 is affirmed.

(pbjection No. 166: Alegation that a security guard took a

picture of the declarant and others on the norni ng of the

el ection

According to the declarant, after voting in the el ection and
proceeding to | eave the field/ he observed the presence of three nen in bl ue
uni forns, one of whomhad a canera and took a phot ograph of "a group of
per sons” including the decl arant.

The objection was dismssed in reliance on eanvi ew Produce (o.
(1994) 20 ALRB No. 16. The URWhbel i eves that QGceanview i s di stingui shabl e
because the question in that case invol ved the phot ographi ng of enpl oyees by
persons al |l eged, but not conclusively found, to be agents of a union. Here,
however, the taking of photos was by Conpany security guards and therefore
there shoul d be no question as to whether their conduct in that regard is
directly inputable to the Enpl oyer. The Union urges us to overrul e Cceanvi ew
by adopting the principle set forth in Reno Hlton (1995) 319 NLRB 1154, 1156
wherein it asserts the national board found that the taking of pictures by an
enpl oyer was |awful only because it did not invol ve photographi ng enpl oyees

who were voting, suggesting
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that a different result woul d have obtai ned had phot os been taken during
balloting. Ve note at the outset that the issue here is not that of photo
taking during balloting, but whether the taking of a photo of a group of
persons, including the declarant, after he had voted interferes wth free
choice. Secondly, Reno HIton does not stand for the proposition put forth
by the Uhion. The NLRB found an absence of record evidence to substantiate
the conduct alleged in the unfair |abor practice conplaint (videotaping
enpl oyees as they entered to vote). The NLRB then went on to describe the
vi deot api ng whi ch did occur, noting that enpl oyees were taped as they passed
through the enpl oyees' entrance, several hundred feet distant fromthe voting
area. The Board concluded that the activity was not coercive because
enpl oyees were not engaged in protected activity when sinply entering the
wor k pl ace.

The dismssal of (bjection No. 166 is affirned.

(pj ection No. 167: Alegation that three conpany security guards drove

around the Gonzal ez ranch during actual balloting and phot ographed enpl oyees

The obj ection was di smssed on the grounds that the decl aratory
support establishes that the guards were stationed in a parking area near the
entrance to the ranch, sone distance fromthe actual polling area, and that

t hey
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t ook sone photos of enpl oyees wal king to and fromthe pol ling area or of
those who waited in their cars

According to one decl arant, she and several other non- Gonpany
enpl oyees transported Coastal enpl oyees to the voting site at Gonzal es ranch
and, after parking their van, noticed that a guard had taken a pi cture of
themw th a green di sposabl e canera, inforned themthey were on private
property and asked what they were doing there. The declarant stated that one
of themreplied, "V¢ are enjoying the scenery.” Two additional declarants,
in the sane vehicle, parked in the sane | ocale. A guard took a phot ograph of
them (It appears that all three of the declarants described the sane
i ncident.)

The Uhion believes the dismssal nust be reversed for the same
reasons put for in favor of the dismssal of objection No. 166. Ve di sagree.
There is no adequat e declaratory support to establish that any enpl oyees
actual |y were photographed. Rather, all of the decl arants are nonenpl oyees
who attested only to the fact that they were photographed, in the Conpany
parking lot, by Conpany security agents. Such conduct is not capabl e of
interfering wth the nanner in which enpl oyees nay have chosen to nark their

bal | ot s.
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The dismssal of (bjection No. 167 is affirned.

(pbjection No. 168: Alegation only that Mribel Rodriguez, in the conpany

of a security guard/ noved fromcrewto crew at the Beach Ranch during the

el ection

Thi s obj ection does not allege how the conduct described therein
mght have interfered wth enpl oyee choice. In any event, three different
enpl oyees state in verbati mdeclarations that they observed Ms. Rodri guez
arrive at their crewsite in a brow car, followed by a security guard in a
separat e vehicle, that she spoke privately to the crewsorter, |ater returned
and agai n spoke privately with the first as well as a second sorter. Neither
of the declarants could attest to what mght have been said by Ms. Rodriguez.

The obj ection was dismssed for failure to establish prina facie
evi dence of conduct that likely would tend to interfere with enpl oyee choi ce.
The dismssal of (bjection No. 168 is affirned.

(pjection No. 169: Alegation that during the balloting four uniform

guards coul d be seen at the entrance to (onzal es Ranch

The obj ection does not allege how the guards, positioned as they
were, could interfere wth enpl oyee choi ce. However, in seeking reversal of

the dismssal, the
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Uhi on now adds that the guards constituted an inti mdating presence and
alleges further, that there was inherently coercive photographic
survei | | ance.

The sol e declarant in support of the objection nerely states that
he transported an enpl oyee to Gonzal es ranch so that she coul d vote and upon
departing the ranch, he noticed four security guards at the entrance to the
ranch. He nade no reference whatsoever to the taking of pictures.

The objection was dismssed since it reflects nothing other than
the nere presence of guards at an unspecified distance fromthe voting site.
The dismssal of (bjection No. 169 is affirned.

(hjection No. 170; Alegation that security guards took photos of enpl oyees

who supported the UFW

The decl arant explains that he, a co-worker, and a UFWoffi ci al
went to a Gonpany cool er where they observed an incident they believed m ght
constitute a possible health and safety violation. In order to record the
event, the co-worker took a picture wth a camera he had brought wth him
In response, a Conpany security guard approached him asked hi mwhat he was
doing, and took a picture of the car in which he was traveling. The guard

then deni ed themfurther entrance to the cool er.
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The obj ection was dismssed for failure to establish conduct
which woul d tend to interfere with enpl oyee free choice. V¢ agree/ and
affirmthe dismssal of (bjection No. 170.

(hjection No. 171; Alegation that Gonpany forenen ordered crew punchers to

phot ogr aph al| enpl oyees going to vote

There is only one declaration in support of the objection and it
all eges that one nenber of Gew No. 4 overheard a foreman (by neans of a
communi cations radi o) instruct all punchers to take out their caneras and
take photos of all enpl oyees who were going to vote. The sane obj ection and
virtually identical declaratory support has been previously asserted. Here,
as there, the dismssal is affirned as there is no evidence that any punchers
carried caneras or took photos and thus there is no conduct that woul d tend
to affect the outcone of the el ection.

(bj ection No. 172: Alegation that the Enployer illegally canpai gned on the

day of the el ection

g the 11 decl arants whose statenents are submtted in support of
the objection, five of themnade no reference what soever to events on the
day of the election. One of themnerely attests to the presence of several
nmen wearing Coastal Berry jackets. Because they were greeting arriving

workers, the decl arant asked themwhat they were
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doing there. They replied that they were sent to nmake sure everythi ng went
snoothly and fromthis statenent "It appeared [to her] that these nen were

canpai gning on the norning of the el ection.” Another declarant described the
presence of a van which the Comte had parked about 75 yards fromthe voting
site and which displayed pro-Comte signs. Prior to the start of balloting
at onzal es Ranch, the eighth declarant saw representatives of the Comte
canpai gni ng nearby and | ater observed the nmanagenent officials who were
wearing Qoastal Berry jackets that day, and later, during actual balloting,
noted the presence of a parked Comte van about 50 feet fromwhere the voting
lines were formng. The ninth declarant describes the sane incidents as his
predecessor, but omts any reference to the Comte's organizing prior to the
openi ng of the polls. The tenth declarant nerely reiterates the presence of
Conpany officials at the entrance to Gnzal es ranch. The final declarant,
who was neither an enpl oyee nor a representative of any of the parties to the
el ection, stated that he drove towards the polling area when a red and white

van, bearing a sign which read "Vote Comte," pulled up al ongside, and a

passenger in the van took a picture of him
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None of the several declarants describe natters which establish
prinma facie evidence of conduct which would have a tendency to interfere
w th enpl oyee choi ce and warrant the setting aside of the election. The
dismssal of C(phjection No. 172 is affirned.

(bj ection No. 173: Alegation that the Enpl oyer intentionally, and thus

unl awful Iy, hired enpl oyees for the purpose of having themvote agai nst the

UFW (See Labor-Code section 1154.6 which nakes it an unfair | abor practice

for an enployer "wllfully to arrange for persons to becone enpl oyees for

the prinmary purpose of voting in el ections".)

The UFWpoints out that followng its My 6, 1999 filing of a
Notice of Intent to Qganize (NJ, by which, on the basis of a 10 percent
show ng of interest, a | abor organi zation may petition to receive a list of
enpl oyees names and hone addresses, the Enpl oyer submtted a |ist of 1239
nanes four days later on May 10. One week | ater, an updated Enpl oyer |i st
reveal ed the nanmes of about 1500 current enployees. It is alleged that the
Gonpany hired an additional 300 enpl oyees w thin one week and that such
conduct would tend to interfere wth other enpl oyees' rights to freely decide

whether to join or reject unionization.
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This objection alleges nore specifically that the el ection day
experience of two enpl oyees suggests that they either were fromthe
raspberry crew (which allegedly was hired "to make sure the [URY did not
get enough votes") or had worked only about three hours during the voter
eligbility period.

e declarant noted that during balloting at Beach Ranch, in
response to a Board agent's effort to ascertain the eligibility of a
potential voter whose nane did not appear on the eligibility list, the
enpl oyee reportedly advi sed the Board agent that "l barely started working on
the 16" of May," the last day of the eligibility period. The declarant
thought this "odd" because the 16'"was a Sunday and no strawberry crews
worked that day. At that point, an observer spoke up to propose that perhaps
his nane was not on the |ist because he is part of the raspberry crew Two
addi tional declarants, both UFWorgani zers, described their joint visit to
the hone of a raspberry worker who tol d themno raspberry workers woul d
support the UFWand in fact "they were just hired to nake sure that the [ UFW
did not get enough votes."

The nane of a second potential voter did not appear on the
eligbility list when he attenpted to vote at the A bright Ranch. Accordi ng

to the declarant, the
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enpl oyee presented a check stub reflecting that he had i ndeed worked duri ng
the eligibility period but thought it seened "strange...that soneone had
been hired to work only three hours."

The objection was di smssed for declaratory insufficiency; that
Is, there was no factual basis for finding that enpl oyees were wllfully and
intentionally hired for the sol e purpose of voting agai nst the UPW Mr eover,
as the Executive Secretary observed, even if the statenent elicited by the
UFWor gani zers regarding the hiring of the raspberry workers in order that
they vote against the Lhion did not constitute hearsay, or an exception to
the hearsay rule, it also provides no factual basis for the bare assertion
that the crewwas hired for an unl awf ul purpose.

W affirmthe dismssal of (bjection Nbo. 173, but add that there
is no requi renent that enpl oyees nust work a specified nunber of hours in the
eligibility period in order to be entitled to a ballot. Any enpl oyee who
perforns any anount of work for the Enpl oyer during the applicable pre-

petition payroll period is eligible to participate in the election
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(hjection 174; Alegation that Board agents engaged in acts of negli gence,

bi as, and msconduct which inpaired the integrity of the el ection process

This objection nore specifically alleges that a Board agent
permtted an enpl oyee to vote notw thstanding his inability to produce a
check stub or photo identification.

According to the declarant, an el ection observer, he chal | enged
the eligibility of a potential voter because the enpl oyee's name di d not
appear on the eligibility list and the voter failed to produce either a
check stub or photo identification. He conplains that notw thstanding his
chal  enge, the Board agent permtted the enpl oyee to cast a regular ballot.

This Board has long held that whereas any party to an el ection, as
wel | as Board agents, nmay, for good cause shown, chal | enge any prospective
voter on various grounds expressly set forth in the Board s regul ations, the
adequacy of voter identificationis a natter reserved to the sol e discretion
of Board agents. (Title 8 GCalifornia CGode of Regul ations, section
20355(a) (1) through (a)(8); section 20355(c); see Creanvi ew Produce Co.

(1994) 20 ALRB No. 16, fn. 5 at sl. op. p. 3.) Ve affirmthe dismssal of
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(pbjection No. 174 for the reasons set forth in the Executive

Secretary's Oder.

(pbj ection Nos. 175 & 176; Alegations that Board agents failed to explain

chal | enged bal | ot procedures adequately to potential voters whose

entitlenent to vote was chal | enged on various grounds

The objections were dismssed, in part because sone declarants in
support of the objections failed to specify what the Board agents did tell
voters, and in part because other declarants nerely assert an opi ni on about
the inpact of the challenged ball ot process on certain voters. According to
sone decl arants, for exanple, many of the chal | enged voters becane concerned
when their votes were pl aced i n seal ed envel opes bearing their name on the
outside and, allegedly because the Board agents did not explain the process,
nay have believed they had not cast a secret ballot and therefore the Comte
woul d eventual |y | earn how t hey vot ed.

Al egations of objectionable msconduct cannot be tested by
subj ecti ve individual reactions of enpl oyees, as such reactions "are
irrelevant to the question whether there was, in fact, objectionabl e
conduct.” (Enerson Hectric Co. (1980) 247 NLRB 1365; see, also, NLRBv.

A ssel Packing Go. (1969) 395 U S 575.) Wth regard to the
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chal | enged bal | ot process, the declarants do not allege that Board agents
failed to offer any instructions at all wth regard to the nanner in how
chal l enged ballots are handled, but only that, in their view the
Instructions were not adequate. Mreover, none of themassert that their -
eligbility to vote was challenged and thus it is not clear how they woul d be
privy to the instructions Board agents did in fact give to chal | enged voters.
Absent cl ear evidence that a Board agent abused -the discretion vested in him
or her by the Board, we wll not specul ate on the manner in which such
assignnents were carried out. Mere allegations that Board agents acted
i nproperly does not establish an abuse of discretion.

The dismssal of (bjections Nos. 175 and 176 is affirned.

(pjection No. 177: Alegation that Board agents permtted enpl oyees who had

already voted at Beach Ranch to remain in the polling area

A declarant nerely states that Board agents took no action wth
regard to the many peopl e who remained in the polling area after having
vot ed.
The obj ection was di smssed because the nere presence of voters,
w thout reference to anything they nay have said or done, neither constitutes

an abuse of
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discretion in the conduct of elections by Board agents nor conduct
interfering with enpl oyee choice. 1n challenging the dismssal, the Uhion
explains that its concernis not with what nay have been said, but that the
presence of the voters created confusion and allowed the Comte to

el ectioneer during the voting tine. There is not a scintilla of evidence to
support the Lhion's present characterization of the question nor is there any
basis for the Lhion to assert that Board agents engaged i n msconduct and
thereby created an incident which tainted the subsequent el ecti on because,
presunably, it woul d appear to voters that the ALRB favored the Comte. The
dismssal of (bjection No. 177 is affirnmed.

(pbjection No. 178: Alegation that a Board agent pernmtted a supervisor to

renain in the voting area during balloting and presunably his presence

interfered w th enpl oyee choi ce

According to the decl arant, she observed that a pi ckup truck
bel ongi ng to a supervisor had pulled wthin about 25 feet of the voting area
at atine when one of the crews was lining up to vote. The declarant called
the natter to the attention of a Board agent who advi sed that the supervisor
woul d be transporting a di sabl ed enpl oyee who woul d be permtted to vote

ahead of any other enpl oyees. The pickup left the area, according to the
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declarant's estinate, 17 mnutes later. It is not clear . why the Uhion
cites the incident in support of its effort . to set aside the election as
there is no allegation of msconduct that would tend to interfere with

enpl oyee free choice. If the Lhionis nerely objecting to what appears to
have been a predetermned arrangenent w th Board agent know edge and
approval , the objection is msplaced. The Board has granted Board agents
wde latitude in the exercise of discretion when conducting representation
elections. Ve find no abuse of that discretion and certainly no show ng t hat
there was conduct that would tend to interfere wth free choice. The
dismssal of (bjection No. 178 is affirned.

(pjection No. 179: Alegation that a Board agent, when in the process of

advi sing crews of the upcomng el ection, was acconpani ed by a knonn Comte

support er

The objection is predicated on the assunption that enpl oyees woul d
view the association as an indication that the ALRB was endorsing the Comte.
The obj ection was di smssed on the grounds that there is no show ng of
statenents or conduct that was inappropriate. Enpl oyees conpl ai ned about the
presence of the Comte supporter and the Board agent asked that she no | onger

acconpany her. The objection was dismssed for failure to all eged conduct
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conpromsing the integrity of the Board s el ection process. The di smssal of
(bjection No. 179 is affirned.

(hjection No. 180: A legation that Board agents permtted an al | eged

supervisor to vote a regul ar ball ot

The decl arant states that two URWobservers inforned her that a
named enpl oyee voted a regul ar ballot and then added "I believe, however,
that he voted challenged.” Aside fromthe fact that there is no non-hearsay
evidence in support of the objection, the declarant has not submtted facts
that woul d serve to establish supervisory status. However, assumng for sake
of discussion only that the enpl oyee is allegedy a supervisor, granting him
a chal l enged bal | ot was proper Board procedure in order to preserve the
question for a later determnation of his status either as an eligible rank-
and-file enpl oyee or a non-eligible supervisor. Thus, rather than inplying
that the integrity of the voting process sonmehow was conprom sed, the
declarant has in fact attested to the propriety of Board agent conduct. The
dismssal of Cbjection No. 180 is affirned.

(bjection No. 182: Alegation that an entire crewwas permtted to remain

inthe polling area after voting

According to the declarant, all nenbers of Gew No. 27 rermained in

the voting area of A bright Ranch after
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they voted and observed ot her enpl oyees voting. It is not clear what the
decl arant neans by the "voting" area as, for exanple, the actual polling site
or alarger area beyond the polling site. Enployees, whether those who had
already voted and renmained in the area, or enployees waiting in line to vote,
nornal ly are in a position to see other enpl oyees as they are given ballots,
then proceed to the voting booth or to the challenge ballot table, as the
case may be. But certainly none of themwould be in a position to view how
the enpl oyee actual |y voted. The declarant al so describes an incident in

whi ch one enpl oyee said to another "we did it, we won." Such a statenent
coul d not be predicated on how enpl oyees voted and there is nothing in the
statenent to suggest who the "we" mght be.

In dismssing the obj ection, the Executive Secretary observed t hat
there is nothing in the declaration to suggest interference wth enpl oyee
free- choice and the nere presence of voters, wthout nore, does not
establish interference. The dismssal of (bjection Nb. 182 is affirned.

(bj ection No. 183: Alegation that Board agents permtted enpl oyees to coach

others on howto vote for the Comte during the actual balloting process
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At the Albright Ranch during balloting, the declarant states that
she heard an uni dentified individual advise another individual in this
manner: "You al ready know howto vote -- mark the little strawberries.”
There is no contention, as alleged, that there was any Board agent
I nvol venent in the incident or that the incident itself rose to the | evel of
m sconduct interfering wth enpl oyee free choice. What is inissueis no
nore than one enpl oyee urgi ng anot her enpl oyee to vote for a particul ar
party, a permssibl e neans by whi ch enpl oyees nay canpai gn for their ball ot
choice. The dismssal of (bjection No. 183 is affirned.

(pjection No. 184: Alleges that Board agents permtted a Comte supporter to

wear a "No Lhion" button while in the polling area

The decl arant explains that after he objected to Board agents about
the presence of a Comte supporter who wore an anti-UFWhbutton while in the
pol ling area, the Board agent asked the button-wearer to | eave. The
obj ecti on was di sm ssed because there is no prohibition on the wearing of
canpaign insignia in the voting area by enpl oyees. (See, e.g., 0. P. Mirphy

& Sons (1977) 3 ALRB No. 26.)
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The UFWseeks reversal of the dismssal on the grounds that the
enpl oyee in question served as an el ection observer and cannot di spl ay
canpai gn material while so serving. As the Uhion correctly observes, the
Board' s regul ati ons prohi bit such display by observers when acting in that
capacity. (Tit. 8, Cal. (ode Regs, section 20350(b).) However, there is no
evidence that the enployee did in fact serve as an observer or,, if so, that
he wore any canpai gn insignia of any type while serving as an observer. In
fact, according to the sane declarant, after the enpl oyee was asked to, |eave
by Board agents, he did in fact |eave the area. The dismssal of (pjection
No. 184 is affirned.

(hjection No. 185; Alegation that Board agents permtted the sane enpl oyee

as imedi ately above to speak with enpl oyees waiting in line to vote

Decl aratory support suggests that before Board agents asked the
enpl oyee to | eave, he had already started talking to voters who were standi ng
inline to vote. The declaration does not tell us what the enpl oyee may have
said to potential voters. The objection was dismssed in reliance on Board
precedent which, in instances such as this, requires an examnation of the

content of the discussion in order for the Board to determne whether it
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was el ectioneering and, if so, whether it interfered wth enpl oyee choi ce.
In seeking to overturn the dismssal, the UPWurges us to fol | ow

an NLRB rule of MIchem Inc. (1968) 170 NLRB 362, which hol ds that any

di scussion by a party wth enpl oyees waiting to vote wll invalidate the

el ection regardless of its content. The ALRB long ago rejected the M| chem

rule and wll not set aside an election unless it can determne that the

content of di scussion anong waiting enpl oyees was such that it would tend to

affect the results of the election. The dismssal is affirned.

(bj ection No. 186; Allegation that Board agents permtted an anti-UFW

enpl oyee to canpaign in the voting area

The objection alleges that by permtting the enpl oyee to canpai gn
in the voting area both before and after he had voted, other enpl oyees woul d
be left wth the inpression that the el ection was being run by the anti-UW
forces.

The obj ection was di smssed on the grounds that while such
canpaigning is prohibited in the polling area, and, in this instance, was not
appropri ate, the enpl oyee's nessage did not involve threats or other coercive

statenents.
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According to the declarant, an enpl oyee, while waiting to vote,
said to other potential voters "no matter how nany tines we voted, the Comte
woul d al ways wn." V& presune that the enpl oyee in question was a rank-and-
file enpl oyee eligible to vote in the election. Hs coments reflect the
nornal gi ve-and-take of canpai gning anong enpl oyees or, at nost, the type of
hyper bol e associated wth contested el ections. Therefore, the dismssal of
(bj ection No. 186 is affirned.

(bj ection No. 187: Alegation that Board agent permtted balloting to

conmmence before the UPWNs observers had arri ved

According to the objection and supporting

decl arations, although balloting began al nost a half hour after the tine
schedul ed, three crews voted in the absence of the UPWNs observers who, due
to an apparent mx-up, had been dispatched to a different voting site. The
obj ection was di sm ssed because the UFWfailed to denonstrate that it was
prej udi ced by the short absence of its observers.

The Uhion now argues that the rationale for dismssing the
obj ection is msgui ded as observers are essential to preserving the integrity

of the election process. Qherw se, the Uhion contents, Board agents coul d
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not knowif a potential voter is indeed entitled to receive a ballot.

The argunent cannot wthstand scrutiny. A party's entitlenment to
observers is a privilege, not aright. Title 8 GCalifornia Code of
Regul ations, section 20350 provides that "[e]ach party nmay be represented at
the el ection by observers of its own choosing...”. Wth or wthout a party's
representation during the election, in the formof observers, Board agents
I ssue bal lots to enpl oyees whose nanes appear on the eligibility list and
who, in the viewof the Board agents, have presented adequate identification.
The dismssal of (bjection No. 187 is affirned.

(bjection No. 188: A legation of Board agent m sconduct

This objection alleges that on June 3 at Gonzal ez Ranch, a worker
inline to vote was constantly telling other workers who were in line to vote
for the Comte, and that Board agents did nothing to stop this canpai gni ng.
The obj ection was di smssed on grounds that there was no evi dence of
know edge by any Board agent of the conduct and no evi dence of any coercive
canpai gn speech by the Comte supporter.

Inits request for review the UWFWasserts that the Board agents

failed to manage the voting place, in
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violation of the pre-election stipulation that Board agents woul d assune
responsi bility for getting persons to the polls. The UPWclains that the
supporting decl aration denonstrates a chaotic situation where Board agents
ignored their responsibility and al | owed vi gorous canpai gning by Comte
supporters in the voting area.

The supporting declaration all eges that one Comte supporter
stayed at the end of the voting Iine and kept urging voters to vote for the
Gomte. The declarant states that at first there was no line, and workers
were just standing around, but then a line was forned. There is no
all egati on that any canpai gni ng was brought to the attention of any Board
agent, and no allegation that any of the canpai gning contained any threats or
ot her coercive conduct; rather, it consisted only of urging workers to vote
for a particular choice on the ballot.

Canpaigning at the polls is judged on its content, and
specifically onits potential for affecting free choice, not on a "per se"
basis. (The Hess (ol l ection Wnery (1999) 25 ALRB No. 2; Anderson M neyards,
Inc. (1998) 24 ALRB Nb. 5.) Under this standard, the Executive Secretary
properly di smssed (bjection No. 188, and the dismssal is affirned.

(bj ection No. 189: Alegation of Board agent m sconduct
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This objection alleges that Board agents failed to request any
identification fromtw workers at the Beach Ranch polls, even though their
identity was chall enged. ' The objection was di smssed on grounds that the
supporting declaration failed to state whether the workers cast chal | enged
bal | ot s, whi ch woul d have been the proper procedure for voters whose status
was chal | enged. The objection was dismssed on the further grounds that
because the margin of victory in the election was nore than two votes, this
obj ecti on was not outcone-determnative in nature.

Inits request for review the UPWargues that there is no
indication that the two voters voted i n accordance w th chal | enged bal | ot
procedures, and that "this practice" calls into question the validity of the
entire el ection process regardl ess of the closeness of the el ection
However, the vague al l egations contained in this objection fail to nake a
prina faci e show ng of any msconduct or even any conduct contrary to nornal
el ection procedures. Therefore, the dismssal of (bjection No. 189 is
af firned.

(bj ection No. 190: Alegation of Board agent m sconduct

This objection alleges that an agent of the Enpl oyer was

directing workers to vote at the Gonzal ez
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Ranch pol I's when Board agents failed to | ead these workers to the polls.
The obj ection was di smssed on grounds that even if it was agreed that Board
agents woul d |l ead the workers to the polling areas, the assistance of
conpany agents is not inherently coercive, and there are no facts refl ecting
threats or other forns of coercion that would interfere with free choi ce.
Inits request for review the UFWasserts that the objection was
dismssed on the basis that the conduct affected only two workers and was
thus not outcone-determnative. n the contrary, the objection was di smssed
because there was no show ng of threats or other coercion that could have
affected free choice in the election. Further, there was no show ng of Board
agent msconduct. Therefore, the dismssal of (bjection No. 190 is affirned.

(pbj ection No. 192: Allegation of Board agent m sconduct

This objection alleges that Board agents failed to enforce the
stipulation that conpany supervisors be barred fromthe fields during the
voting. The objection was dismssed on grounds that sinply seeing a
supervisor on the property, even in light of the stipulation, reflects no

conduct that could possibly affect free choi ce.
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Inits request for review, the UFWargues that the purpose of the
stipulation was to prevent surveillance by the Enpl oyer and to create a
voting atnosphere free of intimdation and coercion. The incident shoul d be
taken in the context of the larger picture of Board agent m sconduct, the UWFW
asserts.

The UFWhas failed to make a prinma facie show ng that the Enpl oyer
was engaged in surveillance or that an atnosphere of inti mdation or coercion
was created by the nere presence of a supervisor who was passi ng near the
workers in a Gonpany truck. Further, the UAWhas nade no show ng of any
"l arger picture" of Board agent msconduct. Therefore, the dismssal of
(hjection No. 192 is affirned.

(pbj ections Nos. 191 & 193; Alegati on of Board agent m sconduct

These objections all eges that Board agents failed to prevent
canpaigning in the voting lines at the Gnzal es Ranch and Beach Ranch pol | i ng
sites. The objections were dismssed on grounds that the statenents nade
were not coercive and did not contain any threats, and thus woul d not warrant
setting aside the el ection.

Inits request for review the UPWargues that Board agents nust
nake every effort to ensure the integrity of the el ection, and asserts that

the incidents shoul d be
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taken in the context of the larger picture of Board agent m sconduct.

The obj ections were properly dismssed under the standard by
whi ch canpaigning at the polls is judged. Such canpaigning is judged on its
content, and specifically onits potential for affecting free choice, not on
a "per se" basis. (The Hess (ollection Wnery (1999) 25 ALRB No. 2; Anderson
Mineyards, Inc. (1998) 24 ALRB Nb. 5.) Under that standard, the canpai gni ng
alleged herein did not contain any threats or other coercive conduct, but
consi sted of no nore than urging workers to vote for a particul ar choi ce on
the ballot. The canpai gning all eged herein does not make a prina facie
show ng of conduct warranting the setting aside the el ection, and we
therefore affirmthe dismssal of C(pjections Nos. 191 and 193.

(pbj ection No. 194; Allegation of Board agent m sconduct

This objection alleges that a Board agent at the Gonzal ez Ranch
told a worker he could not submt a blank ballot, but that he had to vote.
The Board agent allegedly also said that the decision was very inportant and
woul d affect them using the Spanish word, "afectar.” The objection was
di smssed on grounds that there was nothing i nproper wth a Board agent

telling voters that they nust
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nake a selection on the ballot, and that the dispute over the neaning of
"afectar" was inconsequenti al .

Inits request for review the UFWargues that the Board agent's
use of the word "afectar” was not inconsequential in the context of the hotly
contested el ecti on canpai gn conducted herein. The UFWasserts that words,
and who is saying them do nake a difference, and notes that the decl arant
states she was rebuffed by the agent when she tried to cure the inaccuracy of
the transl ati on.

The declarant clained that the word "af ectar” has a negative
connotation in Spanish, and neans that a person wll suffer the consequences
or experience bad things because of a decision. She also clained that after
the Board agent used the word, workers in line to vote "l ooked |ike" they
were scared. However, nothing in the declaration indicates that anything was
said by the Board agent whi ch caused workers to decide not to vote or to vote
inaparticular way. Further, the declarant's observation that workers in
line "looked |ike" they were scared is purely subjective, and even if true it
Is not shown to be in any way related to the Board agent's use of the word
"afectar." Thus, there is nothing contained in the declaration that

denonstrates Board agent m sconduct, and
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nothing indicating that his use of the word "afectar” in any way tended to
affect, or could have affected, the results of the election. Therefore, the
dismssal of (bjection No. 194 is affirnmed.

(bj ection No. 195: Allegation of Board agent m sconduct

This objection alleges that a Board agent at the Seco Ranch
Instructed a nunber of workers to vote, even though they had expressed to him
a desire not to vote. The objection was dismssed on grounds that the
supporting decl arations showed nerely that the Board agent was urgi ng workers
to vote, and that the declarations were too vague to support an allegation
that the Board agent insisted that they vote. Further, there was no show ng
as to how the conduct woul d have affected the outcone of the el ection.

Inits request for review the UFWargues that the Board agent
shouted to the workers to cone and vote and then, when the workers expressed
no interest in voting, he pressured theminto voting by getting an active and
vocal anti-UFW pro-Comte supporter to go to the workers and bring themto
vote by pushing themtowards the vote site. However, the declaration does not
support the UFWs characterization of the Board agent's actions. Rather, the
declaration states that the Board agent shouted at the workers to cone vot e,

and when they told himthey did not
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want to vote, he spoke to an irrigator and a strawberry picker, who ran over
to the crew and touched the workers on their backs and pointed themto the
voting area. These allegations are not sufficient to nake a prina facie
show ng that the Board agent's actions were inappropriate. Further, there was
no show ng of any possible effect on the outcone of the election. Therefore,
the dismssal of (bjection No. 195 is affirned.

(bj ection No. 196: Alegation of Board agent m sconduct

This objection alleges that Board agents al |l owed persons to vote
wth a labor contractor crew on June 3 even though nany of the peopl e brought
there to vote were not enpl oyees entitled to vote. The objection was
di smssed on grounds that the supporting declaration, filed by one of the UFW
el ection observers, nerely stated that the declarant heard one worker who was
unabl e to respond who his forenan was and di d not know what crew he was
working in; further, that although the declarant stated that it appeared to
himthat nany of the workers did not work for the Ewpl oyer, this statenent
was conpl etel y unsupported by facts; and finally, that the declarant failed
to state if these workers voted by chal | enged bal |l ot.

Inits request for review the UPWargues that the objection

shoul d have been set for hearing on the basis
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of the declarant's statenent that it "l ooked" as if nany of the workers did
not work for the Empl oyer, as well as the clai mthat one enpl oyee was unabl e
to nane his i medi ate supervisor. However, the declaration provides nothing
but specul ation as to the non-eligible status of the enpl oyees, and such
specul ation does not provide a prina facie showng for setting the
objection. Therefore, the dismssal of (hjection No. 196 is affirned.

(bj ection No. 197: Alegation of Board agent m sconduct

This objection alleges that Board agents al |l owed the Enpl oyer to
violate the pre-election stipulation by having a confidential enpl oyee drive
workers to the polIs and by having a supervisor stationed about 100 neters
fromthe polls at Beach Ranch as the voting was taking pl ace. The obj ection
was di smssed on grounds that there was no evi dence of m sconduct, in that
there was no msconduct in sinply allow ng a confidential enployee to drive
voters to the polls, and no msconduct in allow ng a supervisor to stand 100
neters fromthe polls, as there was no indication that he was within the
quaranti ne area.

Inits request for review the UPWreiterates its allegation that
the pre-election stipulation did not all ow anyone but Board agents to take
crews to and fromthe polling sites, and asserts that because the supervisor

Was
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in a position where voters could see him this constituted surveillance and
intimdation by agents of the Enpl oyer. However, neither incident describes
any conduct interfering wth free choice or tending to undermne the
integrity of the el ection process. Therefore, the dismssal of (bjection
No. 197 is affirned.

(bj ection No. 198: Alegation of Board agent m sconduct

This objection alleges that Board agents coomtted m sconduct when
they all owed Comte supporters to act as observers for the Enpl oyer and | et
the Enpl oyer dictate who woul d serve as Comte observers. The objection was
di smssed on grounds that the supporting declarations did not denonstrate
that the Enpl oyer was dictati ng who woul d be observers for the Comte, and
further that there is no requi renent that an enpl oyer's observers cannot be
peopl e who favor one union or the other.

Inits request for review the UFWargues that the Enpl oyer shoul d
not have been abl e to make any deci sions regardi ng who the Comte observers
woul d be. Further, the UFWasserts, Board agents shoul d not have al | oned
Enpl oyer observers to appoi nt crew observers "wth inpunity, " which coul d

| eave an inpression that the Comte was in fact running the el ection.
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The obj ection does not denonstrate that the Enpl oyer was
dictating who were to be observers for the Comte, nor is there any
i ndi cati on how this coul d have prejudiced the UFWs interests in the
el ection. (bservers nust be non-supervisory enpl oyees of the Enpl oyer, but
there is no requirenent that the Enpl oyer's observers not favor one uni on or
the other. Thus, the objection fails to describe any Board agent m sconduct
that interfered wth free choice in the el ection or which undermned the
integrity of the election. Therefore, the dismssal of (bjection No. 198 is
af firned.

(hj ections Nos. 181 & 199: Al egati on of Board agent m sconduct

(pj ection No. 181 alleges that on June 4, a Board agent permtted
a worker to vote twice, once with the raspberry crew and once with a
strawberry crew The objection was di smssed on grounds that the supporting
decl arations were based in part on hearsay, and that even if there were no
hear say problem the declarations would reflect only that one worker was
mstakenly allowed to vote tw ce, which alone would not inpugn the integrity
of the el ection.

(pbj ection No. 199 alleges that during the June 3 and 4 el ecti on,

Board agents failed to ensure that workers
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voted only once, and that on June 4 Board agents permtted four xnard
workers to vote unchal l enged at a Watsonville voting site. The objection was
di smssed on grounds that absent any additional information concerni ng what
actual |y happened at the polling site when the four workers voted, it was
i npossible to determne if the Board agents erred in allowng the four to
vote unchal | enged; further, the exanple did not illustrate any w despread
probl emw th preventing workers fromvoting nore than once.

Inits request for reviewof (pjections Nos. 181 and 199, the UFW
asserts that since the four xnard workers in (bjection No. 199 did not
bel ong to any Watsonville crew, and the Board was using crewlists to
identify eligible voters, the four voters shoul d have been chal | enged.
Because their nanes do not appear on the challenged ballot list, the UFW
argues, it has raised a prinma facie case of Board agent msconduct. Further,
the UFWal | eges, (bjection No. 181 al so al | eges an exanpl e of Board agents
permtting a worker to vote nore than once, and, taken together, the
obj ections rai se serious issues as to whether Board agents properly conduct ed
the el ection.

The declarations in support of (bjection 181 are based entirely
on hearsay, and therefore cannot be used to support a prima faci e show ng of

Board agent m sconduct.
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The decl arations in support of (bjection No. 199 do not nake a prina facie
show ng that the Board agents erred in allowng the four voters to vote
unchal | enged. Therefore, the objections do not, either singly or

cunul atively, nmake a prina facie show ng of Board agent m sconduct t hat
woul d inpugn the integrity of the election, and the dismssal of both

obj ections is affirned.

(bj ection No. 200: A legation of Board agent m sconduct

This objection alleges that during the June 4 vote count, Board
agents failed to openly reconcile the voting lists that the two Vétsonville
teans had used to determne eligibility, and further that there were no
chal | enged bal | ot envel opes opened and placed in the ballot box prior to the
vote count. The objection was di smssed on grounds that although the
decl arant denonstrated a perception that the ball ot count proceeded sormewhat
differently on June 4 than it had on My 26, there were no facts alleged on
whi ch to base an inference that Board agents engaged i n any conduct t hat
undermned the integrity of the ballot count on June 4.

Inits request for review the UFPWargues that because the Board
agents did not reconcile the eligibility lists in public, there was a
question whet her the correct amount of ballots were counted, and whet her

voters were
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able to vote nore than once. However, the declaration fails to allege any
facts indicating that the procedures followed at the June 4 ball ot count
were in any way inproper or undermned the integrity of the election.
Therefore, the dismssal of (bjection No. 200 is affirned.

(bj ection No. 201: Alegation of Board agent m sconduct

This objection alleges that a Board agent incorrectly wote down
the total nunber of voters on the official tally of votes. The facts
i ndi cated that the Board agent erroneously wote in one. part of the tally
the total of regular ballots cast and the unresol ved chal | enged bal | ot s,
rather than the total nunber of voters (which would have included void
bal | ots and chal | enges resol ved prior to the count). The Board agent's error
was of no inport, since the critical nunber is the total of regular ballots
and unresol ved chal | enged bal | ots, whi ch nunber appeared correctly in the
right nost columm of the tally. The objection was di smssed on grounds that
the declarant failed to state any facts which woul d reflect that placing the
sane nunber mstakenly on another part of the tally had any inplication
what soever as to the accuracy of the vote tally.

Inits request for review the UFWargues that because of the

Board s obligation to ensure voter
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confidence in the el ection process, it nust refrain from
conduct whi ch woul d conprom se the process. However, the
UFWhas failed to denonstrate that the Board agent's error
woul d in any way have conpromised the integrity of the

el ection. Thus, the dismssal of (hjection Nb. 201 is
af firned.

(bj ection No. 202: Allegation of Board agent m sconduct

This objection alleges that, in general, the June 3 el ection was
tainted by nunerous acts of Board (agent) msconduct. The objection was
di smssed on grounds that the supporting declarations did not support a
finding of Board agent m sconduct.

Inits request for review the UFWalleges that one decl aration
states that an irrigator was directing a weeding crewto the polls, and that
this was in direct violation of the pre-election stipulation that only Board
agents were to direct and bring workers to the voting site. The UFWal so
alleges that Comte organi zers were actively el ectioneering wthin visual and
auditory distance of Board agents at the voting site, in violation of the
pre-el ection stipul ation.

The Board agent conduct alleged in the declarations supporting

this objection does not constitute msconduct sufficient to warrant setting

the natter for
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hearing. Sone of the statenents involving what voters allegedly told the
decl arant about their experiences in the voting area constituted hearsay,
whi ch cannot be used in support of the objection. There are no facts to
support the declarant's claimthat anirrigator directing a crewto the

pol ling area was engaged in canpaigning. Gher alleged incidents are too
vague or inconsequential to constitute msconduct even if true. Therefore,
the dismssal of (bjection No. 202 is affirned.

(bj ections Nos. 204 & 205. Alegation that Comte organi zers

interfered wth UAWaccess by yel ling obscenities

These objections all ege that on May 25, Comte organizers
interfered wth UFWaccess by yel ling obscenities at UFWorgani zers. The
obj ections were dismssed on grounds that the underlying declaration failed
to provide facts denonstrating that the two nen uttering the obscenities were
acting as agents of the Comte at the tinme of the incident or that the
incident, in the context of an already highly contentious organi zi ng
at nosphere, would tend to affect free choice.

In its request for review, the WW asks the Board to take
admnistrative notice that (bjection No. 208 states that one of the two nen,

Juan Perez, is a Comte organi zer,
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and that therefore agency had been established. However, the nere fact that
the objection | abel s Perez as an organi zer is not enough to make a prinma
facie show ng of his status as an organi zer. The fact renains that the

decl arations supporting the objections fail to allege that either of the two
nen was an organi zer for the Comte. Therefore, the original reasons for

di smssing (bj ections Nos. 204 and 205 were sound, and the dismssals are
af firned.

(bj ection No. 208: Allegation that Comte organi zer threatened a UFW

obser ver

This objection alleges that on June 4, a Comte organi zer
threatened a UFWel ecti on observer wth physical harm.and that the observer
felt "shaken up," as the organi zer had physical |y attacked hi mbefore.
According to the declarants, the person uttering the threat was a Comte
supporter (the declarations do not state that he was an organi zer) who | eaned
agai nst the observer's shoul der, spoke in a confrontational tone, and, as he
was | eavi ng, | ooked back angrily and said that very soon "they" woul d be
giving hima little visit. The objection was dismssed on grounds that while
the incident would no doubt be intimdating to the observer, there was no

i ndi cation that any person other than the observer wtnessed it, and thus
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no indication that it woul d have tended to affect free choi ce.

Inits request for review, the UFWargues that al though only one
wor ker, the observer hinself, was apparently affected by the threats, such
threats create an i npermssibl e at nosphere of coercion, and that this is
sufficient to set the natter for hearing under the reasoning of Triple E

Produce Gorp. v. Agricultural Labor Relations Bd. (1983) 35 Cal.3d 42 [ 196

CGal . Rotr. 518] (Triple E).

In Triple E the Galifornia Suprene Court set aside a Board
el ection on the basis of msconduct by union organi zers who uttered threats
to enpl oyees to the effect that a failure to vote for the union woul d resul t
inaloss of jobs. The court concluded that the threats, which were
pervasive in nature and tied job |l oss to the act of voting, created an
i nper m ssi bl e at nosphere of fear and coercion surrounding the ball oti ng whi ch
rendered the election invalid. The threat alleged herein was not tied to
voting and was not uttered by a union organi zer, but it woul d have been
particul arly coercive to the enpl oyee, since he had been physically attacked
in the past by the person uttering the threat. Further, the fact that the

threat was made to only one enpl oyee is not conclusive, since it can
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reasonabl y be assumed that threats nmade during an el ection will be di scussed,
repeat ed, and di ssemnated anong the other enpl oyees. (Sav-n-Drugs, Inc.
(1911) 221 NLRB 1638; Standard Knitting MIls, Inc. (1968) 172 NLRB 1122.)
V¢ conclude, therefore, that the UFWhas nade a prina faci e show ng of

t hreat eni ng conduct whi ch woul d have tended to create an i npermssibl e

at nosphere of fear and coercion surrounding the balloting. V¢ therefore
grant the request for review of the dismssal of (bjection No. 208, and we
set for hearing the foll ow ng question: Wether, on or about June 4, Comte
supporter Juan Perez made a threat of violence against a UFWsupporter and,
if so, whether such threat created an at nosphere of fear or coercion tendi ng
tointerfere wth enpl oyee free choice in the el ection.

(pbj ection No. 224; Alegation that Comte circulated a flyer msrepresenting

anmount of URWdues

This objection alleges that in May, the Comte circulated a flyer
whi ch m srepresented and grossly overstated the anount of dues deducted from
paychecks by the UFW The obj ection was di smssed on grounds that the Board
wll not set aside el ections based on msrepresentations where, as here, the
other party had sufficient opportunity to refute or explain away the

cont est ed st at enment .
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Inits request for review the UWFWclains that the flyer was
shown to workers by a supervisor on June 1, and argues that supervisors
exert a lot of influence over their subordinates. Further, the UFWar gues,
the flyer was still being wdely di ssemnated despite the good faith efforts
of the UFWto establish its falsity.

The declarations filed in support of this objection do not support
the UFWs contention that the flyer was shown to workers by Supervisor Briano
on June 1; rather, the alleged date was May 23, nore than a week prior to the
election. Further, the declarations do not support the URWs contention t hat
the flyer msrepresented the amount of dues deducted from paychecks by the
UFW in fact, one declarant stated that the union referred to appeared to be
the Teansters Unhion, and anot her declarant specifically stated that the union
referred to was not the UFW Thus, even if copies of the flyers were
distributed to workers closer to the tine of the election, there was no
show ng that the flyer msrepresented the anount of dues whi ch woul d be
deduct ed from paychecks by the UFW Therefore, the dismssal of Cbjection
No. 224 is affirned.

(bj ection No. 225: Allegation that Comte supporter threatened to bring

ineligible voters to polls
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This objection alleges that on June 3 prior to the voting at Seco
Ranch, a GComte supporter announced to an entire crewthat he was going to
Driscoll at 3:30 p.m to get some workers so that they could vote at Seco
Ranch. The objection was di smssed on grounds that there were no facts
I ndi cating that the supporter successfully secured ineligible voters to vote
inthe election, or that he even attenpted to do so. Further, no
declaration indicated that any workers were hired for the purpose, of
vot i ng.

Inits request for review the UPWargues that there was al so a
suspi ci ous- | ooki ng car on the Enpl oyer's property on June 3, and that this,
together with the statement regarding bringing in outside workers, coul d be
viewed as the Enpl oyer allow ng outside workers onto the property for the
purposes of voting. However, the declarations fail to provide any evi dence
that either the Enpl oyer or GComte supporters hired or otherw se secured
ineligible wrkers to vote in the el ection, or even attenpted to do so.

Thus, the objection reflects no conduct that would tend to affect free
choice, and the dismssal of Cbhjection No. 225 is therefore affirned.

(bj ection No. 226; Alegation that Comte supporter interfered wth UFW

access
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This objection alleges that on My 24, a Comte supporter who had
been drinking beer interfered wth UFWorgani zers during after-work access
and was wavi ng a bat near workers. The objection was di smssed on grounds
that while the incident nay have interfered wth access on that particul ar
day, there was no evidence establishing that the man was an agent of the
GComte and the incident was quickly diffused, so that there was no apparent
effect on voter free choice.

Inits request for review the UFWargues that sw nging a bat near
workers constituted a threat of violence that tended to interfere wth free
choice, even if the Comte supporter was not acting as an agent. However,
because this was an isol ated i nci dent where no actual viol ence occurred, and
the man was i medi ately restrained by a security guard and other workers, the
supporting declarations fail to denonstrate that the incident woul d have
tended to affect free choice. Therefore, the dismssal of (bjection No. 226
is affirnmed.

(bj ections Nos. 227-234: Alleged interference wth UFWs access rights

These objections allege that on various dates from My 1 to June
4, agents of the Enpl oyer interfered wth UFWs access rights by, inter alia,

turning up a radio
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so loud that workers could not hear the union organizers tal k, bl ocking a
group of workers fromgoing over to another crewto tal k about- the UFW
trying to prevent organizers' entry onto the Enpl oyer's property, shouting at
and interrupting organi zers as they tried to talk to workers, refusing to

| eave an area where workers were tal king to organi zers, allow ng excess
access to Comte organi zers, and denying organi zers permssion to take
access. Sone of the objections were dismssed on grounds that they were
based on hearsay and thus did not conply wth the Board' s regul ati ons on the
content of el ection objections. Gher objections were di smssed on grounds
that the incidents of interference with access, even if proven, were isolated
and de mnims, and woul d not have tended to affect free choice in the

el ection.

Inits request for review the UFWargues that the all eged
interference wth access was serious since it occurred during a tightly
contested el ection period, and that all these objections, when considered
toget her, show that the enpl oyer's agents created a hostil e at nosphere
towards the URWwhi ch woul d have affected free choi ce. However, when the
hearsay al | egati ons are renoved fromthese objections, there renai ns no

show ng that any interference was systenatic rather than isolated, and no
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show ng that there were not sufficient opportunities for organi zers to talk

wth the workers. Thus, there was no show ng that the all eged interference

was sufficient to cause any appreciabl e i npact on free choice in the

election. Therefore, the dismssal of Cbjections Nos. 227-234 is affirned.
SUMARY

The follow ng objections are set for hearing on May 9, 2000,
along with the obj ecti ons whi ch have been previously been set for hearing on
that dat e:

(pj ection No. 128: Wiether a forewonan predicted that the
Enpl oyer woul d go out of business if the UANwon the el ection, and whet her
the statenent was nade by a nanagenent official or by soneone whom enpl oyees
woul d view as being in a position to speak for nanagenent .

Portion of (bjection No. 130: Wether a foreman predicted to his
crewthat the field they were working in woul d not be planted the fol | ow ng
year, and whether the foreman was a supervi sor or an agent of the Enpl oyer or
was soreone whom enpl oyees woul d view as being in a position to speak for
nmanagenent, and therefore whether his statenment constituted a threat of job

loss in the event that a particul ar union won the el ection.
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Portion of (bjection No. 148: Wether a forewonan tol d enpl oyees
they shoul d vote for the Comte in order to save the Gonpany from goi ng
under, and whet her the forewoman was a supervi sor or an agent of the
Enpl oyer or was soneone whom enpl oyees woul d view as being in a position to
speak for managenent, and therefore whet her her statenent coul d reasonably
be perceived by the enpl oyees as a threat.

(bj ection No. 208: Wiether, on or about June 4, Comte supporter
Juan Perez nade a threat of violence against a UFWsupporter and, if so,
whet her such threat created an atnosphere of fear or coercion tending to
interfere with enpl oyee free choice in the el ection.

DATED. March 20, 2000

GENEMEVEA SHROW hair

| VONNE RAMCS R CHARDSON,  Menber

ARAA BARRC5 Mnber

HERBERT 0. MASCN Menber
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CASE SUMARY

Goastal Berry Conpany, LLC 26 ALRB Nb. 1
99- RG 4- SAL

Backgr ound

An el ection was conducted anong the agricultural enpl oyees of Coastal Berry
Gonpany, LLC (CQoastal or Enployer) on June 3 and June 4, 1999, resulting in a
final tally of ballots show ng 725 votes for the Goastal Berry of California
Farnworkers Commttee (Comte) , 616 votes for the UFWand 19 unresol ved

chal l enged ballots. Two hundred thirty-four el ection objections were tinely
filed by the Uhited FarmVWrkers of Amwerica, AFL-AQ O (UAW. By order dated
Cctober 14, 1999, the Board's Executive Secretary set sone of the objections
for hearing and di smssed others.

Executive Secretary’s Qder

O the 234 election objections filed, the Executive Secretary set 98 for
hearing. Wthin the Executive Secretary's order, the objections set for
hearing were grouped into 18 broad categori es:

l. Wiet her the designated statew de bargaining unit in which the el ection
was hel d is inappropriate because (1) enpl oyees are enpl oyed in two or
nor e noncont i guous geogr aphi cal areas and (2) there is sufficient
dissimlarity intheir terns and conditions of enpl oynent to warrant
other than a statew de unit.

[1. Wether the petitioner in the election held on July 23, 1998 and the
I ntervenor in subsequent el ections held on May 26, 1999 and June 4,
1999 (respectively Qoastal Berry Farnworkers Commttee [Commttee |]
and the (oastal Berry of CGalifornia Farmnorkers Commttee [ Coomttee ||
or Comte]) circulated petitions prior to the 1998 and 1999 el ecti ons
in order to have an el ection in which enpl oyees woul d vote, not to
sel ect a bargaining representative, but to register opposition to the
UFW whether, on or about July 7, 1998. the puncher for crew four, the
w fe of a forenan, urged enpl oyees to sign her petition "so the Uhion
w il stay away"; and whether on or about My 21,
1999. a signature gatherer explained that the "paper"” was "for No-
Lhion"; and whether the Commttees are
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therefore inherently incapabl e of acting as bona fide bargai ni ng,
representatives insofar as they were created for the prinmary purpose of
thwarting the organi zational efforts of the UPWrather than for the
purpose of negotiating wth Goastal Berry Conpany, LLC concerning

enpl oyees' hours, wages, and other terns and conditions of enpl oynent.

[11. Wether, prior to the 1998 el ection, enpl oyees wth actual or perceived
supervi sory capacity wore and/or facilitated the distribution of hats
wth "No UFW | ogos on themduring work tinme, nonitored the gathering
of signatures on the el ection petitions by questioning signature
gatherers about their progress and inquired as to whi ch enpl oyees had
or had not yet signed the petition; whether signature gatherers on
behal f of Commttee | suggested to enpl oyees that their wllingness to
sign the petitions was bei ng wat ched; and consequent|y, whether |ead
enpl oyees who mght reasonably be percei ved to possess supervisory
authority engaged in anti-UWconduct prior to the first el ection which
created such a substantial anount of disorder and confusion that it had
a continuing and pervasive inpact on the ability of enployees to
exercise free choice in the el ections which were held the fol | ow ng
season.

V. Wether, on or about July 15, 1998, and again on or
about May 31, 1999, supporters of the anti-UFWeffort warned enpl oyees
that the Enpl oyer woul d disc the fields, resulting in aloss of jobs,
If the UAWwon the el ection and, further, that the UFWwas forcing the
Enpl oyer to check enpl oyees' |egal status and that any enpl oyee whose
status was in doubt woul d be denied further enpl oynent; whet her
enpl oyees reasonably woul d bel i eve that the speakers were in a position
to know the matters addressed so that such statenents mght tend to
coerce themwhen exercising their choice in the election; and, if so,
whet her such conduct had a continui ng and pervasi ve i npact on the
ability of enployees to exercise free choice in the 1999 el ecti ons.

V. Wiet her anti - UFWenpl oyees staged a work stoppage prior to the first

election in order to isol ate enpl oyees who presunably were not
synpathetic to Coomttee | by threatening themand actual |y engagi ng
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inviolent acts directed at sone enpl oyees who declined to join the
wor k st oppage and whet her such conduct reasonably would tend to
conpr om se enpl oyee choi ce to such an extent that a free and fair

el ection woul d be i npossi bl e during the subsequent season.

Wet her the conpany's failure pronptly to discipline anti-UWenpl oyees
who were instrunental in various acts of threats and viol ence towards
UFWsupporters woul d | ead enpl oyees reasonably to believe that the
Gonpany was synpat hetic to those opposed to the UFWand whet her such

I naction by the Enpl oyer tended to interfere with enpl oyee free choi ce
and to have a continuing i npact on the el ections held in 1999.

Wiet her the CGonpany, at the urging of Coomttee | supporters, agreed to
and did in fact isolate UFPWsupporters and then deny access to them by
UFWor gani zers and whet her such treatnment was discrimnatory and of a
nature that would tend to interfere wth enpl oyee free choi ce; and

whet her such conduct, prior to the first election, created an

at nosphere of fear and coercion to such an extent that the ability of
enpl oyees to exercise free choice in the foll ow ng el ecti ons was

conpr om sed.

Wet her, approxi nately one week prior to the May 26, 1999 el ection, the
Enpl oyer granted benefits to enpl oyees in the formof a 10-cent-an-
hour increase in wages, and in addition, announced that for the first

ti ne enpl oyees woul d receive double tine pay for Menorial Day;, and, if
so, whet her the enpl oyees woul d percei ve the proposed changes as an

i nducenent to vote agai nst the UFW and whet her the Enpl oyer's conduct
tended to interfere wth enpl oyee free choi ce.

Wiet her, on or about May 11, 18, 19, and 22, 1999, the Enpl oyer,

t hrough various forepersons, nade a promse of future benefits in the
formof revisions to the established bonus programwhi ch rewarded those
crews which reported no injuries to crew nenbers during a specified
tine period or crews wth perfect attendance, and whet her such conduct

tended to interfere wth enpl oyee free choi ce.
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X V.

Wiet her sore enpl oyees were advi sed by their crew | eaders or forenen
that the revised bonus program providing for raffles for such itens as
TV s, stereos, and a new truck, would not be open to enpl oyees who
supported the UFW and whet her such pronouncenents had a tendency to
interfere with enpl oyee free choi ce.

Wiet her enpl oyees percei ved the Enpl oyer and/or third parties to be
instrunental in the anti-UrWcanpai gn and, specifically, whether

enpl oyees were told that the Enpl oyer paid for hats and flyers used in
the 1999 canpai gn and whet her, on or about My 25, 1999 and agai n on
May 27, 1999, the crew No. 4 puncher suggested to enpl oyees t hat
growers had been financing the anti-UrWeffort; and whet her the

di ssemnation of such infornmation tended to affect enpl oyee free

choi ce.

Wiet her, in connection with XI, enpl oyees woul d

bel i eve reports that area growers were nmai ntaining a "blacklist" of
known UFWsupporters, the inplication being that their job
opportunities in the industry were in peril, and whether such runors
tended to interfere wth enpl oyee free choi ce.

Wiet her, between about May 1 and July 3, 1999, the Conpany granted
anti - UFWsupporters preferential access to various crews during work
tine, including access by nonenpl oyees i n excessive nunbers whil e
allegedl y discharging a forenan for his failure to discipline a UAW
supporter who simlarly was collecting signatures on work tinme and
whet her there was a disparity of treatnment that tended to interfere
w th enpl oyee free choi ce.

Wiet her, prior to the June 3, 1999 el ection, Coomttee Il agents and/ or
supporters and/ or Enpl oyer agents threatened ot her enpl oyees that the
Enpl oyer woul d cease operations if the UFWwon the el ection by,
variously, disking the fields, renting out the | and now pl anted in
strawberries, converting to vegetabl e production, or selling off the
Conpany and, in addition, the INS woul d be summoned, and whet her the
hearers reasonably coul d believe that the spokespersons were acting on
behal f of the Enpl oyer and/or Coomttee Il, and, if so, whether such
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statenents tended to coerce enpl oyees in the exercise of free choice.

Wiet her, prior to the 1999 el ecti ons, Conpany

supervi sors and/or Conmttee |l supporters and/ or agents engaged in
surveillance or created the inpression of surveillance that tended to
interfere wth enpl oyee free choi ce.

Wiet her enpl oyer representatives and/or Coomttee Il supporters or
agents engaged in specific threats as outlined below and if so, whether
such threats created an atnosphere of fear or coercion tending to
interfere wth enployee free choice in the election: (1) promse to

di scharge any enpl oyee who failed to vote for Coomttee I1; (2) threats
of viol ence agai nst UFWsupporters; (3) forewonan' s harassnent,
discipline, and/or threat to discipline workers because of their
support for the UFW (4) threat by Conpany's General Manager to

di sci pline an enpl oyee for his expression of pro-UWviews; (5)
statenents by organi zers for Coomttee Il imedi ately preceding the
1999 initial and runoff elections that voting for the UFPW"woul d go

bad" for enpl oyees.

Wiet her the Enpl oyer di scharged URWsupporters in reprisal for their
union activities and whet her such conduct reasonably tended to
interfere with enpl oyee free choi ce.

Wiet her enpl oyees who assisted in the anti-UW
effort were rewarded or conpensated by being credited for boxes of
berries they did not actual ly pick, thereby suggesting that the
Enpl oyer supported the efforts to defeat the UFW and whet her such
conduct' tended to interfere wth enpl oyee free choi ce.

h Novenber 24, 1999, the WFWtinely filed a request for review of the
dismssal of approximately 140 of its el ection objections.

Board Deci si on

The Board found that nost of the objections di smssed by the Executive
Secretary had been properly di smssed. However, the Board overrul ed the
Executive Secretary's
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dismssal of four of the objections and set those for hearing:

(pj ection No. 128: Wiether a forewonan predicted that the
Enpl oyer woul d go out of business if the UPNwon the el ection, and whet her
the statenent was nade by a nanagenent official or by soneone whom enpl oyees
woul d view as being in a position to speak for nanagenent;

A portion of (bjection No. 130: Wether a foreman predicted to his
crewthat the field they were working in woul d not be planted the fol | ow ng
year, and whether the foreman was a supervi sor or an agent of the Enpl oyer or
was soreone whom enpl oyees woul d view as being in a position to speak for
nmanagenent, and therefore whether his statenment constituted a threat of job
loss in the event that a particul ar union won the el ection;

A portion of (bjection No. 148: Wether a foreworman tol d
enpl oyees they should vote for the Comte in order to save the Enpl oyer from
goi ng under, and whet her the foreworman was a supervi sor or an agent of the
Enpl oyer or was soneone whom enpl oyees woul d view as being in a position to
speak for managenent, and therefore whether her statenent coul d reasonably be
per cei ved by the enpl oyees as a threat; and

(bj ection No. 208: Wiether, on or about June 4, Comte supporter
Juan Perez nmade a threat of violence against a UFWsupporter and, if so,
whet her such threat created an atnosphere of fear or coercion tending to
interfere wth enpl oyee free choice in the el ection.

This Case Summary is furnished for information only and is not an official
statenent of the case, or of the ALRB
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