Terra Bella, California

STATE OF CALI FORNI A
AGRI CULTURAL LABOR RELATI ONS BOARD

In the Matter of:

ROMUALDO CARDENAS, Case No. 99-RD-2-VI

Petitioner,
25 ALRB No. 7
And (Decenber 23, 1999)
UN TED FARM WORKERS COF AMERI &
AFL-A Q
Certified Bargaining
Representati ve,
And

NASH DE CAMP COVPANY,

Enpl oyer.
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DECI SI ON AND ORDER

This case is before the Agricultural Labor Rel ati ons Board
(ALRB or Board) on the United Farm Wrkers of Arerica, AFL-A O s (UFW
Request for Review of Partial D smssal of Hection (bjections. n
Septenber 9, 1999, a decertification el ection was hel d anong t he
enpl oyees of Nash De Canp Conpany (Enployer). The ballots were
I npounded pursuant to Admnistrative Qder No. 99-9 (Septenber 7,
1999). Ater the

25 ALRB No. 7 1.



election, the UFWtinely filed el ection objections. 1 Novenber 22,
1999, the Executive Secretary of the ALRB issued the attached order
setting various el ection objections for hearing and di smssing various
others. O the objections dismssed, the UAWseeks revi ew of two,
(bjection Nos. 3 and 4.1

D SOUSSI AN
(bj ection No. 3

In Cbjection No. 3, it is alleged that the Enployer initiated
and assisted the decertification effort. The objection was set for
hearing to the extent that it involves the conduct of enpl oyee Sanuel
Cervantes, who allegedly had free access to enpl oyees during pai d work
tine with the approval of supervisors, traveling fromcrewto crewin a
Conpany truck to solicit signatures for the decertification petition.
The objection was dismssed to the extent that it alleged that other
enpl oyees, including checkers and wei ghers, solicited signatures during
work time. The Executive Secretary's stated rationale for the parti al

dismssal was that “l ow | evel ” supervisory

! The Enpl oyer filed a response to the UFWs request for review as well
as an "Additional Response" asking that the inpound of the ballots be
lifted. As thereis no provisionin the Board's regulations for such an
addi ti onal response, and because the filing in effect is the Enmpl oyer's
third attenpt to have the Board reconsider its inpoundnent order, the
filing has not been considered in reaching this Decision.
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solicitation of authorizations will generally not warrant a finding of
supervisory ‘taint' that would be inputable to the enployer."

It is not entirely clear if the UFWseeks revi ew of the dism ssal
itself. Rather, the UFWs argument centers on the assertion that the
di smissal of the allegations concerning other enployees effectively strikes
from considerati on many of the circunstances surrounding the activity of
Sanuel Cervantes. The UFWs concern is unwarranted, as nothing in the
Executive Secretary's order would necessarily preclude, subject to rel evancy
obj ections, the adm ssion of evidence concerning the activity of others in
order to elucidate the circunstances surrounding the alleged conduct set for
hearing, i . e. , the conduct of Manuel Cervantes. It is well established
that evi dence of conduct that is time-barred or is otherw se not subject to
adj udication on the merits may be adm ssible as background concerning
matters that properly are being litigated. (See, e. g., ARBV. Riline
Nursery Go. (1981) 115 Cal . App. 3d 1005.)

To the extent that the UFWdoes seek review of the dismssal of
the merits of the allegations concerning solicitation of signatures by those
other than Cervantes, the dismssal is affirmed, but for reasons other than

those relied upon by the Executive Secretary. The declarations concerning
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those other than Cervantes fail to reflect facts indicating that the
others were either supervisors or would have been perceived as acting on
behal f of the Enployer. Rather, the declarations sinply indicate that a
checker and a wei gher were seen soliciting signatures on conpany tine.

It is not objectionable for an enployer to sinply allow enpl oyees to
circulate a decertification petition on conpany tine. (See, e.g., TNH
Farns, Inc. (1984) 10 ARBNo. 37.).

(bjection No. 4

In bjection No. 4, it is alleged that Supervisor M guel
Marquez injured UFW organi zer Sal vador Madrigal by trying to force the
door cl osed on himwhen Madrigal was getting out of his car to take
access. This took place in the presence of a crew. Shortly thereafter,
with the assistance of sheriff's deputies, Madrigal effectuated a
citizen' s arrest and Marquez was handcuffed and taken away in a sheriff's
vehicle. This, too, was witnessed by the crew. The supporting
decl arations indicate that word of both the assault and the arrest were
wi dely di ssem nated anongst the workforce.

The Executive Secretary, while acknow edgi ng the coercive
effect of witnessing violence upon a union organizer, concluded that the
W t nessing by enployees of the arrest of Marquez would have had a
salutary effect sufficient to negate any potential coercion. Relying on

cases where the Board has
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set aside elections due to violence agai nst union organi zers, the UFW
asserts that the arrest of Marquez woul d not have cured the coercive
effect of the earlier assault on Madrigal .

Wiile it seens reasonabl e to conclude that the
observation by enpl oyees of the arrest of Marquez woul d | essen the
coercive effect of any violent conduct toward the union organi zer, we
are not prepared at this tine to conclude that, as a matter of [ aw, it
woul d have conpl etely negated the coercive effect. nly after a hearing
to determne the exact nature of the assault and the surroundi ng
ci rcunstances, including the relative |l evel of dissemnation of
know edge of the assault and arrest, would it be possible to fully
evaluate the aneliorative effect of the subsequent arrest. Therefore,
the dismssal of (bjection No. 4 is reversed and the matter shall be set
for hearing.

CGRER

Consi stent with the di scussi on above, the Executive
Secretary’s dismssal of (bjection No. 3 is hereby affirmed and the
dismssal of (hjection No. 4 is reversed. Accordingly, the Investigative
Hearing Examner (1 HE), in addition to the issues previously set for
hearing by the Executive Secretary, shall take evidence on the issue of
whet her Supervi sor M guel Marquez assaul ted UFWorgani zer Sal vador

Madrigal as alleged and, if so, whether such conduct woul d have tended

to have a coercive affect
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upon voters in the el ection despite the subsequent arrest of
Mar quez.
DATED  Decenber 23, 1999

i [

CENEVI EVE A. SH ROVA, Chair
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STATE OF CALI FORNI A
AGRI CULTURAL LABORRELATI ONS BOARD

Case No. 99-RD 2-M
In the Matter of:

NASH DECAMWP CO.,

Empl oyer,
NOTI CE OF ELECTI ON
OBJECTI ONS SET FOR
HEARI NG, NOTI CE OF
PARTI AL DI SM SSAL OF
OBJECTI ONS, NOTI CE OF
CPPORTUNI TY TO FI LE
REQUEST FOR REVI EW

and
ROMULDO CARDENAS,
Petitioner,

and

UNI TED FARM WORKERS
15 CF AMERI CA, AFL-CI O

UN TED FARM WIRKERS
G- AVBR CA, AFL-A Q

Certified Bargaining
Represent ati ve.

e e e N N e e N N N N N N N N N N N N N N N N N N

PLEASE TAKE NOTI CE that, pursuant to Labor Code section
1156. 3(c), an investigative hearing on the follow ng objections
filed by the United Farm Wrkers of America, AFL-A O (UFWor Union) in
the above-captioned matter will be conducted at a tine and place to be
noticed by the Executive Secretary and on consecutive days thereafter
until conpleted. The investigative hearing shall be conducted in
accordance with the provisions of Title 8, California Code of
Regul ati ons, section 20370. The Investigative Hearing Exam ner
(IHE) shall take evidence on the follow ng issues raised by the

allegations in the objections petition.
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1. Wether the parties' negotiations for a new col |l ective bargaini ng
agreenent had progressed to such a stage 'that it could be deened adequate to
i nvoke the Labor Code section 1156.3(a)(4) contract bar so as to nullify an
ot herwi se bona fide question concerning representation and warrant
invalidation of the petition for decertification. (Cbjection No. 1)

2. Wether the election was held in violation of the established rule
that the only appropriate unit for a decertification election is the
existing unit; i.e., aunit which duplicates the unit as initially certified
or, as in this instance, all the agricultural enployees of the Enployer in

the State of California as per the Board' s decision in Nash-De Canp Conpany

(Septenber 4, 1981, 7 ALRB No. 26), and whether eligible voters may have been

di senfranchi sed. (See, e.g., Canpbell Soup Co. (1955) 111 NLRB 234.

(hjection No. 2)
3. Wiet her enpl oyees nay have been under the perception that the
Enpl oyer was pronoting the decertification effort as a result of the
activities of enployee Sanmuel Cervantes insofar as he appeared to have free
access to enpl oyees, traveling to different crews in a Conpany truck, in
order to solicit enployees' signatures on the decertification petition during
paid work time and whet her such conduct tended to interfere with enpl oyee
choice. (wjection 3, in part)
4. Whether the work of certain crews was halted for upwards of 15
mnutes, with loss of pay, in order to penalize UFWorgani zers who
took work site access and who t hen either delayed their departure (on
one occasi on, two organi zers passed out flyers to enpl oyees as they
were |l eaving the crew) or renained near the work site after the

forenman had announced the end of the
2
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access (or break) period and whether such "punishnent” inflicted on
the enployees in retaliation & conduct by the Union tended to
interfere with enpl oyee choice. ((ojection No. 5)
5. Wether, on Septenber 8, .1999, a crew foreperson prom sed
enpl oyees in the Garza crew that they shoul d expect a wage
increase (to S6.00 an hour the followi ng January), whether, on the
sane date, supervisor Marquez advi sed the Jacinto crew that they
woul d be better off negotiating directly with the enpl oyer because
the Conpany's wage and benefit plan was superior to that which the
Uni on had accepted in negotiations, and whether the statenents
prom sed unproved benefits for a no-union vote. ((bjection 6, to
t he extent discussed above)
PLEASE TAKE FURTHER NOTI CE that, the followi ng objections are
dismssed for the reasons di scussed bel ow
OBIECTION NO 3 all eges Enployer initiation and assi stance of the
decertification effort. A portion of (bjection No. 3, insofar as it concerns
the activities of Sanmuel Cervantes has been set for hearing, see above. The
remai nder of the objection is dismssed on the grounds that the declaratory
support establishes that enpl oyee authorizations for the decertification
petition were solicited by personnel in addition to Cervantes or, at best,
crew forepersons or crew checkers, during work time and in view of
supervi sors or forepersons without intervention. Low | evel supervisory
solicitation of authorizations will generally not warrant a findi ng of
supervisory "taint'" that would be inputable to the enpl oyer. (See, Admral

Petrol eum Corp. (1979) 240 NLRB 894; WIllett Mdtor Coach Co., (1977) 227 NLRB

882.)
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OBJECTION No. 4 alleges that the Enpl oyer engaged in viol ence agai nst
UFW organi zers while they were taking access. Declaratory support
establishes that, while a UFWorgani zer was di senbarking fromhis car
in order to take access, Supervisor Mguel Marquez attenpted to force the
door close on him allegedly injuring him Shortly thereafter, with the
assi stance of Sheriffs deputies, organizer effectuated a citizen' s arrest
of Marquez who was then handcuffed and driven away in Sheriffs vehicle by
the deputies. Further declaratory support reveal s that sone enpl oyees
wi tnessed portions of the event and it is likely that news of such an event

woul d be di ssem nated anmong the enpl oyees. (See, e.g. Standard Knitting MI

Is. Inc. (1963) 1972 NLRB 1 122.) However, enpl oyee know edge that Marquez had
been arrested and detained (i.e., punished for his conduct) should serve the
salutory effect of negating the otherw se potential coercion of enployees.
Thus, news of the arrest would tend to cause enpl oyees not to fear simlar

retaliation for engaging in union activities. The objection is di smssed.

OBJECTIONS Nos. 6, hi part, 7 and 8. A portion of Qbjection
No. 6 has been set for hearing, above. The renai nder of Objection No. 6,
al l eging that enpl oyee benefits would remain the sanme if the Union were
defeated in the election is dismssed. A promse to naintain existing
benefits is not a promse of new benefits which would tend to interfere wth
enpl oyee choice. ojection No. 7 is dismssed in its entirety as it is
duplicative of Cbjection No. 6 which has been addressed above. Although
bjection No. 8 repeats those of Objections 6 and 7 which allege a
prom se to continue existing benefits, it does so here on the basis of a
sonewhat different premse, to the effect that should the incunbent Union
be decertified, the Enployer could no |onger

4
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make contributions to the Union's pension or nmedical plan trusts. Wile that
may indeed be true, an enployer may independently continue to provide the sane
| evel of benefits, albeit by neans of a different plan, wthout offending the
Act. Again, as noted previously, a promse to maintain present benefits is not
a prom se of new benefits that would tend to interfere with enpl oyee choi ce.
Accordingly, Cbjection No. 8 is dismssed inits entirety.

OBJECTION No. 9 alleges that the Enployer inpermssibly held
mandat ory attendance neetings of enployees on Conpany tinme within 24 hours of
the election in order to urge a no-union vote. The objection is dism ssed
insofar as it is based on the premse that this Board, |ike the National Labor
Rel ations Board, should follow a per se rule which precludes such gatherings

in the 24-hour period preceding an election. (Peerless Plywod Co. (1953)

107N~LRB 427.) The objection is dismssed as the ALRB has never adopted a rule
whi ch prohibits any party fromopenly expressing views about the choices in an
upcom ng el ection absent a show ng of threats of reprisals or prom ses of
benefits in return for how enpl oyees vote. As to the nature of the conduct

whi ch may have occurred anong groups of enployees on paid tine within 24 hours
of the election herein, those natters are addressed within the context of

(bj ections Nos. 6, 7 and 8, above, and are always subject to scrutiny by the
Boar d.

OBJECTION No. 10 is based on the prem se that the Enpl oyer af fected
the outconme of the election by failing to bargain in good faith. Alleged
violations of the bargaining obligation fall within the purview of Chapter 6 of
the Act, specifically Labor Code section 1153(e), and are not properly before
the Board in the context of election objections. Accordingly, the objection is

di sm ssed.
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PLEASE TAKE FURTHER NOTI CE that, pursuant to Title 8,
California Code of Regul ations, section 20393(a), the Union may file a
request for review with the Board within five (5) days of this O der.
The five-day period is calculated in accordance with the provisions of

Title 8 California Code of Regul ations, section 20170.

Ny,

ANORMA TURMER™
Acting Executive Secretary, ALRB

DATED. Novenber 22, 1999




CASE SUMVARY

NASH DE CAWP CO. Case No. 99-RD 2-M
(Ronmual do Cardenas; URW 25 ALRB No. 7
Backgr ound

On Septenber 9, 1999, a decertification election was held anong t he

enpl oyees of Nash De Canp Conpany (Enpl oyer). The ballots were i npounded
pursuant to Admnistrative Oder No. 99-9 (Septenber 7, 1999). Ater
the el ection, the UPWtinely filed el ection objections. O Novenber 22,
1999, the Executive Secretary of the ALRB issued an order setting
various el ection objections for hearing and di smssing various ot hers.
O the objections di smssed, the UFWsought review of two, (hjection Nos.
3 and 4.

Board Deci si on

In Chjection No. 3, it is alleged that the Enpl oyer initiated and
assisted the decertification effort. The Executive Secretary di smssed
the objection to the extent that it alleged that checkers and wei ghers
solicited signatures during work time. The Board affirmed the di sm ssal
on the basis that the supporting declarations fail to reflect facts

i ndi cating that these enpl oyees were either supervisors or woul d have
been perceived as acting on behalf of the Enployer. It is not

obj ectionable for an enployer to sinply allow enpl oyees to circulate a
decertification petition on conpany tine. (See, e.g., TNHFans, Inc.
(1984) 10 ARBNo. 37.). Tothe extent that the UFWexpressed concern
that the dismssal of these allegations strikes fromconsideration nmany
of the circunstances surrounding the activity of Sanuel Cervantes, whose
al | eged conduct in soliciting signatures was set for hearing, the Board
stated that the concern is unwarranted, as the dismssal does not

precl ude, subject to rel evancy objections, the adm ssion of evidence
concerning the activity of others in order to elucidate the circunstances
surroundi ng the all eged conduct set for heari ng.

In Cbjection No. 4, it is alleged that Supervisor Mguel Marquez injured
UFWor gani zer Sal vador Madrigal by trying to force the door closed on him
when Madrigal was getting out of his car to take access. Shortly
thereafter, with the assistance of sheriff’s deputies, Madrigal

ef f ect uat ed
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acitizen' s arrest and Marquez was handcuffed and taken away in a
sheriff's vehicle. The Executive Secretary, while acknow edgi ng the
coercive effect of wi tnessing violence upon a uni on organi zer, concl uded
that the wi tnessing by enpl oyees of the arrest of Marquez woul d have had
a salutary effect sufficient to negate any potential coercion. The
Board found that though it was reasonable to conclude that the
observation by enpl oyees of the arrest of Marquez woul d | essen the
coercive effect of any violent conduct toward the union organizer, it
was not prepared at this tinme to conclude that, as a natter of law it
woul d have conpl etely negated the coercive effect. Rather, only after a
hearing to determne the exact nature of the assault and the surrounding
circunstances, including the relative | evel of dissemnation of know edge
of the assault and arrest, would it be possible to fully evaluate the
aneliorative effect of the subsequent arrest. Therefore, the di smssal
of (hjection No. 4 was reversed and the matter set for hearing.

o o o

This Case Summary is furnished for information only and is not an
official statenent of the case, or of the ALRB.

o o o
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