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Chargi ng Party,

DEA S ON AND CRDER
h April 13, 1995, Admnistrative Law Judge (ALJ) Thonas Sobel

I ssued the attached Decision in this natter. Thereafter, Dole Fresh Fruit
Gonpany /Dol e Farmng Gonpany, Inc. (Respondent or Enployer) tinely filed
exceptions to the ALJ's Decision wth a brief in support of exceptions.
Response briefs have been submtted by General (ounsel and the Lhited Farm
VWrkers of Anerica, AFL-A O (UFWor LUhion).

The Agricultural Labor Relations Board (ALRB or Board) has
examned the ALJ's Decision in light of the record and the subm ssions of
the parties and has decided to affirmhis finding that Respondent succeeded
to the whole of its predecessor's (oachel | a Vall ey operations and
thereafter failed or refused to bargain in good faith wth respect to a
certain classification of unit enpl oyees when so requested by the i ncunbent
Lhion, and to adopt his recommended renedi al order, as nodified herein.

Respondent i nterposes two defenses in the instant case; i.e., it

contends that it is not a successor enpl oyer, but only



as to that portion of its predecessor's operations which invol ves the
production of table grapes, and it clains that it was justified in
w t hdraw ng recognition and refusing to bargain wth the certified Uhion
wth regard to grape enpl oyees because the Union had previously disclained
or abandoned interest in representing them

Respondent does not contest its duty to bargain wth respect to
the hours, wages and other terns and conditions of enpl oynent of enpl oyees
engaged in the date operations which it acquired fromits predecessor, and
has in fact engaged in limted bargaining wth the UFWas to them
Respondent bel i eves, however, that the bargai ning obligation cannot extend
to the renai nder of the enpl oyees because (1) the unit as initially
certified no |l onger exists due to post-certification changes in the nature
of overall agricultural operations (change in agricultural commodities
produced), the size of those operations (nunber of crop-specific acres
under cultivation) and the enpl oyee nakeup of the unit (enpl oyee turnover)
and (2) as noted previously, the UPWs al | eged abandonnent of the grape
enpl oyees extingui shed any bargai ning obligations that mght otherw se have
extended to them

PART |

Successor shi p: Change in Qperati ons and Enpl oyee Tur nover

Respondent woul d have the Board effectively nodify the origi na
certification so as to now excl ude grape enpl oyees, but doi ng so woul d
violate a clear statutory policy in that regard. Uhits appropriate for

col | ective bargai ning under the Agricul tural
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Labor Relations Act (ALRA or Act) "shall" be conprised of all of the
agricultural enpl oyees of an enployer in the Sate of Galifornia. (Labor
Gode section 1156. 2)1 The Board has no discretion to deemappropriate for
pur poses of collective bargaining a |l ess than statewde unit unless it
first determnes that the enpl oyees of a particul ar enpl oyer are enpl oyed
intw or nore geographi cal |y noncontiguous production areas. 2 Even t hen,
the Board may still find that a single unit is the nost appropriate based
on consi derations general ly characterized as denonstrating a "comunity of
interest" anmong the enpl oyees and including, but not limted to,

i nterchange of enpl oyees and supervision. The Act nakes no provision for
different units, or less than "wall-to-wall" units, based on such factors

as job classifications, different enpl oyee skills, or crop divisions. 3

1A11 section references herein are to the Galiforni a Labor Gode,
section 1140 et seqg., unless otherw se specifi ed.

2Secti on 1156.2 reads: "The bargaining unit shall be all the
agricultural enpl oyees of an enployer. |f the agricultural enpl oyees of
the enpl oyer are enpl oyed in two or nore nonconti guous geographi cal areas,
the board shall determne the appropriate unit or units of agricultural
enpl oyees in which a secret ballot el ection shall be conducted. "

3n Tenneco Wst. Inc. (1979) 5 AARB No. 27, follow ng a representation
el ection, the Board certified the UFWas the excl usi ve bargai ni ng
representative of all of the agricultural enpl oyees in Tenneco's (oachel | a
Val | ey operations which, at that tine, included citrus, dates and grapes.
Respondent herein is the purchaser of all Tenneco agricultural assets in
QGoachel la as wel | as certain of Tenneco's farmng operations in the San
Joaquin Valley. The certified QGoachella unit does not enconpass Tenneco' s
San Joaquin Val l ey operations. (See, al so, Tenneco Vest. Inc. (1977) 3 ALRB
No., 92 wherein the Board found that the enpl oyer's CGoachel | a Vall ey citrus,
grape and date operations are located in a single definable agricultural
production area.)
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Assuming, for purpose of discussion only, that there are no
statutory inpedinents to preclude the Board fromexcl uding certain crop-
speci fic workers fromthe presently certified unit, Respondent’'s two-fol d
basi s for such excl usion (changes in crops produced, including the nunber
of acres devoted to particular crops, and enpl oyee turnover) is not
persuasi ve. Mreover, the factors cited by Respondent in support of its
argunent to sever grape enpl oyees fromthe certified unit are those which
are inherent in the very nature of agricultural production.

S nce 1980, the year followng initial certification, both the
types of crops produced and the amount have indeed been altered. As the
record denonstrates, Tenneco had eli mnated fresh vegetabl e production and
severely curtailed citrus harvesting prior to the Dol e takeover on January
1, 1988. More significantly, however, in view of Respondent's position on
the tabl e grape conponent of the enterprise, of the 1323 acres of table
grapes in production during Tenneco's | ast year of ownership, Dole acquired
1317 acres, a change of just six acres.

Wth regard to enpl oyee turnover, Respondent's
contention in that regard is just as unavailing. Professor Robert A
German observed that bargaining units are "conprised of jobs or job
classifications and not of the particul ar persons working at those jobs at
any given tine, [therefore bargaining units don't] change sinply because
Machi ni st Jones retires and is replaced by Machinist Willians." (Gornan,

Labor Law Basic Text (1st ed. 1976) ch.5, sec. 1, p. 66.)
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Moreover, the National Labor Relations Board (NLRB or nati onal
board) and its review ng courts have | ong recogni zed that enpl oynent
patterns in certain industries, nanely construction and oil-drilling, often
i nvol ve periods of relative inactivity and di mni shed enpl oynent wth
consequent |y heavy enpl oyee turnover. In that context, a decision of the
Ffth AQrcuit Gourt of Appeal is particularly instructive. A though the
issue in that case arose in a slightly different context, that of alleged
| oss of majority support for the incunbent union, the court observed that
the nature of the oil-drilling business was such that there was a "w de
di spersion of enployees in the area [and therefore] what mght seemlike
union inaction or indifference in a nore conpact industrial setting was not
I ndi cative of |ack of union support in this setting." (NRBv. AW
Thonpson. Inc. (5th dr. 1981) 651 F. 2d 1141, 1143 [108 LRRV 2336].)
Smlarly, in NNRBv. Leatherwood Dxilling Conpany (5th dr. 1975) 513 F. 2d

270, 273 [89 LRRM 270], the sanme circuit noted that although enpl oyee
turnover since initial certification 15 years before had reached 900
percent and the Gonpany enpl oyed | ess than four of the pre-certification
workers, "such turnover was not uncomrmon anmong [oil drilling] conpanies."
Enpl oyee turnover as an incident of a seasonal enterprise was acknow edged
by a Galifornia court in F& Gowers Association v. ALRB (1985) 167

Cal . App. 3d 667, 678 [214 Cal . Rptr. 355] in this manner: " [a]lthough sone

I ndustries under the NLRB are al so seasonal and have a rapid turnover of

enpl oyees, the turnover in the agricultural industry is nore extrene."
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Wiile loss of ngjority as a defense to a refusal to bargainis
valid only under the National Labor Relations Act (NLRA or national act),
and evi dence of turnover is only a factor entitled to limted wei ght when
asserting loss of mgjority, it is wrth noting that in the absence of
unusual circunstances, the NLRB presunes that new enpl oyees support the
union in the sane ratio as when najority support was first nanifested.
(Eg., LaystromMag. (1965) 151 NLRB 1482 [58 LRRVI 1624]; Pennco, |Inc.
(1980) 250 NLRB 716 [104 LRRVI1473]; WA D Rentals Linited c/b/a/ Kelley's
Private Car Service (1988) 289 NLRB 30 [120 LRRM 1462]; Spillnman (. (1993)
311 NLRB 95, 97 [143 LRRM1107]). Indeed, to borrow agai n from Prof essor

Gorman, whenever an excl usive agent is sel ected by enpl oyees (as in ALRB
conduct ed representation el ections), that representative "i s enpowered and
obliged to bargain not only for the enpl oyees who voted for it or who are
its nenbers, but for all enployees in the bargaining unit." (Grnan, at p.
66) .

For the reasons set forth above, in addition to those stated by
the ALJ, we affirmthe ALJ's finding that Respondent was a successor
enpl oyer to the whol e of the Tenneco operations which it acquired and
therefore the duty to bargain, of statutory necessity, extended to all
enpl oyees in the certified unit, including those engaged in table grape
operations. Neither the mninal change in acreage devoted to grape
producti on nor enpl oyee turnover nmay serve to defeat the bargai ni ng

obl i gation under the circunstances herein.
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PART ||
Abandonnent

Respondent ' s separatel y pl eaded defense to its duty to bargai n
poses an alternative Challenge to the integrity of the unit as originally
certified on the grounds that the Uhion had abandoned its status as
bar gai ni ng representative of the grape enpl oyees.

The facts, briefly summari zed, are these: Dole acquired
Tenneco' s QGoachel | a operations in 1988. In My, 1990, Dol e advi sed the UFW
of its intent to increase wages for date workers. The URW/'s response
indicated an interest in bargaining wth respect to the date workers as
wel | as "vegetables, citrus and grapes.” Dole did not respond. The WW
negotiator assigned to Dole testified that he neither pressed further for
negotiations nor filed an unfair |abor practice charge alleging Dol e s
failure or refusal to bargain because, at least in part, the Lhion "went
[on] to other things, mainly the boycott [i.e., the UFWs nationw de
consuner boycott of California table grapes]."”

O August 8, 1990, the parties reached agreenent on certain
natters relative to the date workers. According to the credited testinony
of Dole's negotiator, during a foll owup session with the URW
representative, he asked that the Uhion "l eave ny grapes al one for two
years," a request the ALJ found was in reference to bargai ning. Two years
later, during the sunmer of 1992, a dispute arose wth regard to date

workers, followed by a strike. During strike settlenent negotiations, the

22 ALRB N\o. 4 - 7-



Lhi on sought to enlarge the di scussions to include grape workers. Dol e
declined, asserting for the first tine its belief that the Uhion had
abandoned the grape workers, thereby extingui shing any bargai ni ng
obligation Dole mght otherw se have had as to them Pursuant to the ALRB s
regul ati on governi ng work site access by uni on organi zers, the UFWfil ed
approxi mately six Notices of Intent to Take Access to fields in the

Goachel  a and San Joaquin Val |l eys, including those farned by Dole. The
notices were filed in 1990, 1992 and 1993. 4 A spokesperson for the Uhion
credibly testified that the Lhion utilized work site access to pronote its
new y devel oped "Associ ate Menbershi p Prograni anmong wor kers not covered by
col | ective bargai ning agreenents in order to offer themcertain Uhi on-

provi ded benefits (e.g., nedical insurance, credit cards, tax and
immgration advice and services). In the spring of 1992, the UFWhel d
neetings and distributed | eafl ets anmong CGoachel | a Val | ey grape enpl oyees,
urging themto seek a general wage increase. oachella Valley growers,

including Dole, inplenented an i ncrease in wages for grape enpl oyees in

4The Notices were filed in accordance wth 8 Gal. Admn. (ode section
20900 et. seq. which, inthe nain, grants a limted nunber of union
organi zers preel ection access at specified tinmes to enpl oyees where they
are working. The ALJ observed that the sane regul ation, at section 20900
(e)(1)(Q, provides for post-election, even post-certification, access.
That section, in pertinent part, reads as follows: "[t]he right to take
access under this Section recommences 30 days prior to the expiration of
the bars to the direction of an election set forth in Labor Code Sections
1156.5 and 1156.6, and 13 nonths prior to the expiration of a valid
col | ective bargai ni ng agreenent that woul d ot herw se bar the hol ding of an
el ection but for the provision of Labor Code Section 1156. 7(d)."
Respondent suggests that by filing the notices, the Union inpliedy
admtted that it no | onger represented grape enpl oyees and was seeking to
or gani ze t hem anew.
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June, 1992.

In My, 1994, when the Uhion agai n requested grape
negoti ations, Respondent renewed its clai mof abandonnent, precipitating
the Lhion's filing of the underlying unfair |abor practice charge.

In Ventura Gounty Fruit Gowers (1984) 10 ALRB No. 45, the Board

ruled that a certified bargaining representative nay lose its
representati ve status by its inability or unwllingness to continue to
represent enpl oyees. In that case, however, we found that what nay appear
to an enpl oyer to be abandonnent nmay be overcone by the union's
denonstration that it isin fact able and willing to continue to represent
enpl oyees. V¢ sai d:

Notw thstanding the relative inactivity of the union..

[once] a union becones active by virtue of its... requests

to commence negotiations...it thereby affirnatively

notified [the enpl oyer] of its desire and intent to

actively represent the enpl oyees in the conduct of

negotiations. At the critical tine that Respondent

[refused to bargain], its abandonnent theory was a fact ual

I npossi bility.
(Ventura Gounty Fruit Gowers (1984) 10 ALRB No. 45, sl. op. at pp. 7-8.
See, also, QE Mayou & Sons (1985) 11 ALRB No. 25, sl. op. at p. 12, n.8§,

hol di ng that abandonnent is when a "union [is] either unwlling or unabl e

to represent the bargaining unit;" Bruce Church (1991) 17 ALRB Nbo. 1.)

Church al so established that the burden is on the party clai mng

abandonnent .

Wii | e an enpl oyer under the national act nay assert that
its duty to bargai n has been extingui shed by denonstrating an
actual loss of najority support for the incunbent union, or a good
faith belief of such |oss, research reveal s that the question
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rarely, if ever, turns on the concept of "abandonnent." Rather, a clai mof
abandonnent is but one possible factor to be considered i n determning
whet her there has been a | oss of nmajority support. For exanple, "[i]n
supportingits assertions of good faith doubt...the Respondent contends
that the Union's inactivity over a 7-nonth span constituted an abandonnent

of its enpl oyee-nenbers."” ((obb Theaters. Inc. (1982) 260 NLRB 856, 859

[109 LRRM 1267] .) Snce a good faith belief inloss of najority support
Is not |egally cognizabl e under the ALRA it woul d fol | ow t hat
"abandonnent ,"” which is viewed by the NLRB as nerely sone evi dence of |oss
of ngjority support, could not itself be a valid defense under the ALRA

(See, e.g., Bruce Church, supra. 17 ALRB No. 1, hol ding that, due to

statutory differences in the two | abor acts, the bargai ning obligation
under the ALRA does not cease upon a show ng of a good faith belief of a

| oss of nmajority support; F& Gowers. supra, 167 Cal . App. 3d 677.)

Accordi ngly, Respondent's abandonnent defense nust fail to
the extent that it relies on principles underlying | oss of najority support
clains under the NNRA  Turning instead to the distinct |lawthat has
devel oped under the ALRA the proper question before the Board i s whet her
Respondent has carried its burden of establishing that its duty to bargain
had been extingui shed by the Union's inability or unw | lingness to
represent the grape enpl oyees, on either My 24, 1994, the date of the UV¢
fornmal request to resune negotiations, or at tines prior thereto. As found

in the ALRB cases cited above, this represents
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the extent to which, "abandonnent” nay be recogni zed under the ALRA as a
defense to the duty to bargain.

Logically, it makes little sense for an enpl oyer to attenpt to
defend its refusal to bargain based on a union's all eged abandonnent
inmedi ately after the union has cone forward wth an affirnati ve request to
bargain, or after the union has filed an unfair |abor practice charge
alleging a refusal to bargain. Yet, it is in these very circunstances that
Respondent asks us to accept its abandonnent defense.

The record denonstrates that the Lhion engaged i n negoti ati ons
over date workers during all tines material herein, and that the Lhion's
attenpts to bring up grape negotiati ons on two separate occasi ons were
rebuffed by Respondent. Though the record overall denonstrates that the
Lhion nade relatively fewsignificant contacts wth Respondent with regard

to grape enpl oyees, as explained in Pennex Alumnum Corp. (1988) 288 NLRB

439, 442 [128 LRRM 1157], "[t]he issue is not the extent of
uni on/ nanagenent cont act, whi ch may have been | acki ng, but of
uni on/ enpl oyee contact, which continued to take place.” (See, also, Hex

Plastics. Inc. (1982) 262 NLRB 651 [110 LRRM 1365].)

Mor eover, al though there were periods in which there were no
negotiations wth regard to grapes, stalled negotiations or even a hiatus
in negotiations cannot al one be the basis for refusing to bargain on the
grounds that the union is unable or unwilling to represent the unit
enpl oyees. This reasoning is consistent wth that of the NNRBin "l oss of

naj ority" cases on
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which we rely only insofar as those cases recogni ze that an absence of
negoti ati ons need not necessarily translate into a disclainmer of interest.
(See, e.g., NNRBv. Hondo Drilling Go. (5th dr. 1976) 525 F. 2d 864 191
LRRM 2133], cert. den. (1976) 429 U S 818 [93 LRRVI 2362]; Pennex, supra.
288 NLRB 439, 442 (when judgi ng whet her the uni on had abandoned the unit,

the contacts between the union and the enpl oyees are "nost neani ngful ;"

NRBv. Hex Pastics. Inc. (6th dr. 1984) 726 F. 2d 272 [115 LRRM 3036] .)

Respondent bel i eves that the Union expressed disinterest when it
passed up at least three opportunities to file unfair |abor practice
charges alleging unlawful refusals to bargain and contends that its
omssion in that regard shoul d now be construed by the Board as the Lhion's
recognition that it lost its right to represent grape enpl oyees. > The ALJ

properly disposed of the

>The first opportunity occurred when Dol e, by its own adm ssion,
ignored the UFWs witten request of June 18, 1990 to bargai n over
"vegetabl es, citrus and grapes.” Another opportunity arose in 1992 when
Dol e refused to include the grape enpl oyees in date negotiations on the
grounds that the Uhi on had abandoned them Dole points to yet another
opportunity, followng the unilateral increase in wages for grape workers
in June, 1992 w thout having first given the i ncunbent uni on adequate
noti ce and opportunity to bargain before inplenenting the increase. Dole's
position in regard to the latter is disingenuous i nasmuch as the Uhi on had
j ust enbarked on a canpai gn urgi ng Goachel | a grape workers to press for a
general wage increase. Mreover, had the Board found that the unilateral
action was unlawful, it woul d have been required to issue the standard
renedy ordering the enpl oyer to rescind the change, but only if requested
to do so by the union. Such a result woul d have been inconsistent wth the
Lhion's position favoring such an increase and, additionally, could have
rendered the Uhion responsi bl e for revoking the increase. In asserting the
Lhion's failure to file unfair |abor practice follow ng three separate acts
by Dol e which the Gonpany asserts were grounds for unfair |abor practices,
Dol e cannot rely on its own msconduct in failing or refusing to bargain
upon request .
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sane argunent by reference to our decision in Cardinal O stributing Gonpany

(1993). 19 ALRB Nb. 10, wherein we held that "a failure to file a tinely

charge against an attenpted w thdrawal of recognition cannot nake the
w thdrawal effective where the statutory schene does not permt such
actions by the enpl oyer."

Applying the criteria set forth above in light of the record
evidence, it becones clear that the very factors Respondent cites to
support its claimthat the UPWabandoned the grape enpl oyees only serve to
denonstrate the Lhion's continued interest in representing those sane
enpl oyees. That interest was nade evi dent to Respondent by neans of the
Lhion's fornal requests to bargai n over the grape enpl oyees in 1990 and
1992, the filing of the Notices of Intent to Take Access to Respondent's
grape enpl oyees in order to offer benefits not avail abl e to workers not
covered by a collective bargai ning agreenent, the Lhion's efforts to seek a
general wage increase for all grape workers in the (achel la Val |l ey, and,
finally, its May, 1994 request to bargain which precipitated the unfair
| abor practice charge which gave rise to this proceeding. Thus, the Uhion,
w th Respondent's know edge, actual |y renai ned active on behal f of the
grape enpl oyees, al beit by various neans other than direct negotiations,
and therefore was not totally "absent fromthe scene.”" (Bruce Church.

supra, 19 ALRB No. 1.)

Under these circunstances, which reflect interaction between the
UFWand the grape enpl oyees during all tines naterial herein, as well as

periodi ¢ requests to bargain, Respondent failed

22 ARB No. 4 -13-



to sustainits legal burden in establishing that the duty to bargai n was
extingui shed. Therefore, the ALJ's finding that Respondent’'s refusal to
bargai n was violative of section 1153(e) and (a) of the Act nust be, and it
hereby is, affirned.

PART |11

"Dormant” Certifications

Qur conclusion in that regard, however, does not address what
nmay be Respondent's central concern--the uncertainty which results from
what have been characterized as "dornant” certifications, a situation in
which the certified representati ve does not appear to be actively
representing enpl oyees for an extended period of tine. In such
ci rcunstances, enployers are not free to act as if there is no such
representative, as, for exanpl e, when inplenenting unilateral changes in
wor ki ng conditions. An enpl oyer who cont enpl at es changes i n enpl oyees'
wages, hours or other terns and conditions of enpl oyment, but fails to
notify and offer to bargain wth the certified representative before
I npl enent i ng such changes risks being charged wth having violated the duty
to bargain.

As wll be discussed in Part V bel ow, Respondent urges the
Board to reverse the ALJ's renedial provisions for the bargai ning viol ation
because it clains to have in good faith revived a natter which the Board
itself has publicly acknow edged as one of concern for | abor/nmanagenent
relations in Galifornia agriculture. Some historical background is
war r ant ed.

In a public hearing held in Sacranento on July 14, 1994,
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the Board consi dered a nunber of proposed changes, anendnents, or additions
toits regulations. (Title 8 Glifornia Gode of Regul ations). Among them
was a proposal that was pronpted by the concern over dornant certifications
that had been expressed to the Board. After reviewng the [imtations of
the statute, the Board concluded that it coul d not recogni ze the concept of
"abandonnent” beyond that al ready present in Board case law, i.e., where
certified | abor organizations becone inactive by becomng defunct or by
disclaimng interest in continuing to represent the bargai ning unit.6 In
all other circunstances, certified bargai ning representatives renain
certified until decertified by the enpl oyees thensel ves in either a
decertification or rival union el ection. ! However, the Board di d propose a
process whereby an enpl oyer could initiate a procedure for testing a claim
of defunctness or disclainer of interest wthout exposing itself to an

unfair labor practice finding if the clai mwere rejected.

6The Board thereafter issued a nenorandumdetailing the reasons why it
declined to pursue regul atory action on various proposal s received from
interested parties. In that nenorandum the Board expl ained that it was
constrai ned by the Act fromadopting a definition of abandonnent any
broader than that enconpassed by the concepts of defunctness and di scl ai ner
of interest. After receiving public cooment, the Board voted, on August 2,
1995, not to adopt the proposed regul ation (section 20367).

"The stat ut ory schene under the ALRA vests only enpl oyees t hensel ves
wth the right to decide whether to sel ect, oust, or change representatives
and only by neans of a Board conducted el ection and certification of the
results of the election. As aresult, representatives once certified
remain certified until decertified by the Board. Despite this difference
inthe ALRA the so-called "certified until decertified' rule actually had
its genesis under the national act. (See, e.g., Dresser Industries, Inc.
(1982) 264 NLRB 1088 [111 LRRM 1436].)
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S nce the Board, after receiving reaction from
interested parties, decided not to adopt the proposed regul ation, there
presently is no vehicle, other than an unfair |abor practice charge in
response to a refusal to bargain, which woul d enabl e enpl oyers to determne
whet her, for exanple, during a hiatus in negotiations, they have a
continuing duty to notify and bargain with what nay appear to be a derelict
or defunct incunbent union before inpl enenti ng changes i n worki ng
condi ti ons.
In considering and acknow edgi ng the situation

confronting enpl oyers, it is clear that the Board cannot extend its present
regul ations or case |l aw precedents in regard to initiating an abandonnent
procedure wthout distorting the express directives of the ALRA and
invading the province of the Legislature. Snce CGaliforniais a code
state, the power to enact and anend statutes is constitutionally entrusted
to the Legislature and not to the judiciary or any quasi-judicial
subdi vi sion of the executive branch. Thus, the constitutionally nandated
department of government charged wth the responsibility for setting public
policy is the Legislature and it is to that body that enpl oyers nust | ook.
The Board does not have authority to create a process which i s inconsistent
wth the Act as it is nowwitten.

Short of Legislative intervention, however, enpl oyers need not
renai n passive when it appears to themthat a certified representative has

forfeited its status as the representative of

22 ARB No. 4 - 16-



its enpl oyees. As the duty to bargain is not unilateral ,8 nei t her
are the Board' s processes.

The Board is mndful that the Act creates a public rights
statute whi ch guarantees agricul tural enpl oyees certain specified rights
and that Chapter 5 of the Act, in particular, invests the Board wth
authority to hold and supervise elections and to certify a | abor
organi zati on which receives a najority of the votes cast in the el ection.
The legitinmacy of the Board' s continuing interest in units it has certified
Is guided by the fact that stability in | abor/nanagenent rel ations
continues to be a cornerstone of the Act. (See, e.g., NLRBv. Brooks (9th
dr. 1953) 204 F.2d 899 [32 LRRM 2118], enfg. (1952) 98 NLRB 976, affd. Ray
Brooks v. NLRB (1954) 348 U S. 96).

Because the Board has an obligation to further the purposes and
policies of the Act, it nust be alert to situations in which the certified
| abor organi zation rests on its bargaining rights, as such negl ect serves
to erode and undermne the right to be represented that is granted to
enpl oyees. S nce the Board may be cal |l ed upon to examine conduct in
bargaining, it follows that the absence of conduct should also fall wthin
the Board s purview of hol di ng accountabl e | abor representatives it has

aut hori zed to represent enpl oyees.

8Section 1155.2, in part, defines the duty to bargain in good faith as
"the performance of the nutual obligation of the agricultural enpl oyer and
the representative of the agricultural enpl oyees to neet at reasonabl e
tinmes and confer in good faith wth respect to wages, hours, and ot her
terns and conditions of enpl oynent..."
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Section 1154(c) expressly provides that it shall be an unfair
| abor practice for a certified | abor organization "[t]o refuse to bargai n
collectively in good faith wth an agricultural enployer...", (section 1154
(c)). Failure of aunionto respond wthin a reasonable tine w |
constitute a waiver of the right to bargain over a proposed change in terns

and conditions of enpl oynent. Mreover, in Bruce Church, supra. 17 ALRB

No. 1, the Board adopted the principle set forth in AA Mtor Lines. Inc.
(1974) 215 NLRB 793 [88 LRRM 1253] which stands for the proposition that

dilatory or evasive conduct by a union is sufficient to excuse an
enpl oyer's unil ateral action.
PART |V

New H ecti on

Respondent's final, but rel ated, pleaded defense is of a distinct
character. Wiile Respondent concedes that the ALRA does not perm't
enpl oyers to petition for el ections, Respondent believes there are no
statutory constrai nts which woul d preclude the Board fromutilizing the
bal | ot box in order to test enpl oyee support for the UFW if it did so
under the guise of abandonment. In support of its assertion, Respondent
asks us to follow Ingress-P astene, Inc. v. NNRB (7th dr. 1970) 430 F. 2d
542 [74 LRRM 2658] , whi ch stands for the proposition that when deci di ng

whether to call for an el ection to neasure support for the incunbent | abor
representative, the NLRBis required to consider the cumul ative effect of
the factors cited by the enpl oyer. However, in Foneer |Inn Associates v.

NLRB (9th Ar. 1978) 578 F.2d 835, 840 [99 LRRM
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2354], a different circuit eight years later added a caveat to the rul e of

I ngress-HM astene, supra, holding that in assessing the cumul ative effect,

"the Board nay strike the bal ance nore favorabl e toward the uni on when the
union's status is chall enged by the enpl oyer rather than the enpl oyees
t hensel ves. "

V¢ have previously discussed the statutory inpedi nent to hol di ng
an electioninawunit conprised of less than all the agricultural enpl oyees
of an enployer. Mre inportantly, however, the statutory schene which
gui des us places matters of representation solely in the hands of the
enpl oyees t hensel ves. (onsequent|y, neither Respondent, nor the Board
itself, nmay initiate an election for the purpose of determ ni ng whether the
i ncunmbent continues to retain majority status. As explained by the court

in F&P Gowers, supra, (1985) 167 Cal . App.3d 677, 678:

[t]he clear purpose of the Legislature is to preclude the

enpl oyer fromactive participation in choosing or decertifying
a union, and this certainly overrides any paternalistic
interest of the enployer that the enpl oyees be represented by
a union of the present enpl oyees' own choi ce.

And, in Mntebell o Rose Conpany v. ALRB (1981) 119 Cal . App. 3d 1, 29 [173

CGal . Rotr. 856], a different state court observed that: "[s]o long as the
enpl oyees can petition for a newelection if they wsh to renove the Uhion,
the enpl oyer has no cause for concern about whether it is bargaining wth
the true representative of its enpl oyees."

The sane reasoning, albeit wth sone |imtations,
applies in the industrial context of |abor/nanagenent rel ations.
For exanple, in NNRB v. A WThonpson, Inc., supra, 651 F.2d 1141,
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1144, the Ffth. Qrcuit, agreed, stating that: "[i]t is for the enpl oyees
al one to decide whether they wish to be represented by a union in the first
i nstance and to deci de whet her they wsh to oust an i ncunbent union and
either replace it wth another or forego union representati on entirely.
The national |abor policy favors enpl oyee free choice in such natters. The
enpl oyer, although an interested party, has alimted role in the
representati onal choi ce of enpl oyees. "

Aven the clear Legislative policy underlying the Act, which
provi des that only enpl oyees may choose whether to be represented, whether
to oust a previously chosen representative, or whether to change
representatives, the Board is of the viewthat were it to sonehow find
authority for calling for the type of election Respondent urges upon us
woul d effectively permt Respondent in this instance "to do indirectly, by
relying on the NLRA loss of najority defense [or, in this instance,
abandonnment under the NLRA] what the Legislature has clearly shown it does
not intend the enpl oyer to do directly.” (F& Gowers, supra. 167
CGal . App. 3d 677, 678.)

PART V
Remedy
As noted briefly in Part 111, above, Respondent believes the
ALJ failed to properly exercise the Board s renedial authority and
chal I enges his award of bargai ni ng makewhol e under the auspi ces of section
1160. 3 whi ch permts the Board to require enpl oyers to nake "enpl oyees
whol e [t he makewhol e renedy], when
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the board deens such relief appropriate, for the | oss of pay resulting from
the enpl oyer's refusal to bargain. w9 Respondent asserts that nakewhole is
not appropriate in this case because it has in good faith sought a
determnation fromthe Board as to whether the doctrine of abandonnent as
devel oped under the national act is equally applicabl e under the ALRA
Respondent believes it is and urges the Board to agree by neans of a Board
ordered election to determne as a matter of fact whether current enpl oyees
support the UFW Dole points out that it has "consistently expressed its
wllingness to allowan election to determne if the Dol e Goachel |l a Val | ey
grape workers wi sh to be represented by the UFW and contends that such an
el ection, rather than makewhole, is the only appropriate renedy for its
refusal to bargain on the grounds of abandonmant.lo

Respondent suggests we examne its conduct in light of the
standard articulated by the Galifornia Suprene Gourt for technical refusal
to bargain cases; that is, where an enpl oyer absol utely refuses to

recogni ze and bargain wth the union

9The bar gai ni ng nakewhol e renedy for an enpl oyer's unlawful refusal to
bargai n presunes that had the enpl oyer bargained in good faith, the parties
woul d have reached a conprehensi ve bargai ni ng agreenent covering enpl oyees
hours, wages and other terns and conditions of enpl oynent. The nonetary
liability becones the difference between what the enpl oyer actual ly paid
enpl oyees and what they woul d have earned during the nakewhol e period had
negotiations culmnated in a contract.

10I n Part 1V of our decision herein, we point out that the ALRB
provides only for elections in which enpl oyees thensel ves initiate the
representati on process by petitioning for an initial certification
el ection, a decertification election, or arival union election. There is
no statutory authority for the type of election Respondent seeks.
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certified by the Board on the grounds the el ecti on was not conduct ed

properly. (J.RNorton Go. (Norton) (1979) 26 Cal. 3d 1.) Uhder Norton,

the Board may not award nakewhol e in technical refusal to bargai n cases
where the enpl oyer had in good faith denonstrated a reasonabl e basis for
chal I engi ng the Board' s decision to uphol d an el ecti on won by a uni on.

Thus, Norton has neaning only where, unlike here, there is no history of

bar gai ni ng between the parties and the enpl oyer's refusal to bargainis for
the sol e purpose of perfecting a judicial challenge to the underlying

el ection case. (See, e.g., Mntebell 0 Rose Conpany, supra. 8 ALRB No. 3,

hol ding that the Norton test for renedyi ng an enpl oyer's refusal to bargain

is applicable only in technical refusal to bargai n cases where enpl oyee
free choice is in issue.)

In F &P Gowers Association, supra, 9 ALRB No. 22, a case in

whi ch the Board rejected the enpl oyer's defenses to its failure or refusal
to bargain in good faith on the dual grounds of the incunbent union's
abandonnent and/or |oss of najority support, the Board stated that in
nont echni cal refusal to bargai n cases, the makewhol e renedy shoul d be
appl i ed according to:

...the extent to which the public interest in the enpl oyer's

posi tion wei ghs agai nst the harmdone to the enpl oyees by its

refusal to bargain. Wiless litigation of the enpl oyer's

position furthers the policies and purposes of the Act, the

enpl oyer, not the enpl oyees, should ultinately bear the

financial risk of its choice tolitigate rather than to

bar gai n.
O review the court of appeal affirned both the award of nakewhol e and the
standard applied. The court noted that the pivotal |anguage of section

1160. 3 whi ch authori zes the Board to
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award nakewhol e relief indicates that inposition of the renedy is
discretionary. (F &P Gowers Association v. Agricultural Labor Rel ations

Board, supra, 168 Cal . App.3d 667, 680.) Thus, in the view of the court,

nakewhol e relief woul d not necessarily followfroman unfair |abor practice
"because there nay be tines when the Board nay deemthe nake whol e reli ef
"inappropriate.'" (l1d.) The court concluded, therefore, that "under the
| anguage of the statute, the Board nust examne the particular facts and
ci rcunst ances of each case to determne 'appropriateness’ of the nake whol e
renedy. " (1d.)

Wth regard therefore to Respondent's prinary contention in
support of its admtted refusal to recognize and bargain wth the UPWas

the representative of its grape enpl oyees, that of abandonnent, " we note
that it has been clear at | east since the Board s decision in N sh Noroi an

Farns (1982) 8 AARB No. 25 that a good faith belief in aloss of najority

support was not a cogni zabl e def ense under the ALRA  Mreover, the Board
has repeatedly held that, consistent wth this "certified until

decertified" rule, abandonnent may be consi dered a defense only

Mg have previousl y di scussed and di sposed of Respondent's
contentions that it did not succeed to the whol e of the Goachel |l a Val | ey
farmng operations it purchased fromTenneco Vést, Inc., nanely the grape
portion of the Tenneco enterprise (see Part | of the decision herein). As
we noted, the Act precludes us fromcertifying less than all of the
enpl oyees of a whole agricultural enterprise except under circunstances not
present here. V¢ al so rejected Respondent’'s contention that its successor
enpl oyer status wth respect to grape enpl oyees becane a nullity as a
result of enpl oyee turnover occurring before or after the purchase or
because there was a change in overall acreage or a change in the percentage
of acreage devoted to certain crops.
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where a union is defunct or disclains interest in continuing to represent
the bargaining unit. (Lu-BEte Farns (1982) 8 ALRB Nb. 91; Ventura Gounty
Fruit Gowers (1984) 10 ALRB No. 45; QE Myou & Sons (1985) 11 ALRB Nb.
25; Bruce Church. Inc. (1991) 17 AARB No. 1).

Nevert hel ess, as noted above, the Board in 1994, at the urging
of interested parties, explored the possibility of creating a regul ati on
whi ch woul d expand the definition of abandonnent to include situations
where a union is not heard fromfor a substantial period of tine. In
response to requests frominterested individual s and associ ation the Board
submtted a proposed regul ation which effectively woul d have excused an
outright failure to bargain where the enpl oyer can affirmatively establish
that the i ncunbent union had relinquished its representative status. Thus,
the Board clearly signaled to all interested parties its intent to take up
the issue of abandonnent or dormant certification in the rul enaki ng
pr ocess.

Further, the Lhion's approach to dealing wth
Respondent ' s grape enpl oyees created confusi on, fromRespondent's
perspective, as it was conduct not typically seen after a uni on has been
certified as the bargai ning representative. In 1990, 1992 and 1993,
pursuant to the Board' s regul ati on governing work site access by uni on
organi zers, the UFWfiled approxinately six Notices of Intent to Take
Access to fields in the Goachel la and San Joaqui n Val | eys, including t hose
farmed by Dole. The Notices were filed in accordance wth 8 Cal. Admn.

(ode section 20900, et
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seqg. , which, inthe main, grants a limted nunber of union
organi zers preel ecti on worksite access at specified tines.

Al though the sane regul ation provides for postel ection and even
post-certification access under certain circunstances, it is not typi cal
for a union to seek post-certification access under that regul ation.
Gonsequently, given the facts of this case, it was not unreasonabl e for
Respondent to erroneously believe that the Lhion sought to take access for
the purpose of organi zing the enpl oyees, as in an initial representation
el ection.

Moreover, while the Union's failure to file unfair |abor
practice charges in response to Dole's refusal to bargain over the grape
enpl oyees in 1990, 1992 and 1994 does not | egally constitute abandonnent of
the unit, its decisiontorest onits bargaining rights, in conjunction
wth the other factors di scussed above, are factors to be considered in
determning what renedy to inpose for the refusal to bargain unfair |abor
practice charge which the Union ultinately did file.

I n determning whet her nakewhol e i s appropriate under section

1160. 3, the Board nust not only eval uate the parties'

12ml | ke the ALJ, Menber Ranos R chardson does not believe that
section 20900 provides for post-certification access except in
ci rcunst ances where a decertification petition or rival union petition has
been filed. She believes that general post-certification is governed by
case law which holds that a certified bargaining representative is
entitled to post-certification access at reasonabl e tines and pl aces for
purposes related to its duty to bargain. The Board has stated a preference
that parties reach agreenent anong thensel ves concerning post-certification
access. (QP. Mirphy Produce (.. Inc. (1978) 4 ALRB No. 106; F & P G ower
Associ ation (1984) 10 ALRB No. 28.)
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| egal argunents, but nust weigh the equities involved in their conduct as

well. (See, e.g., Mwrio Saikhon. Inc. (1987) 13 ALRB Nb. 8, holding that a

nakewhol e award is in the nature of an equitabl e renedy and therefore nay
not be i nvoked w thout reference to the conduct of both parties to the
bargai ning process.) VW find that after weighing all of the facts and
equities in this case - the actions of the Uhion which created conf usi on
from Respondent' s perspective as to whether the Uhion believed it
represented the grape enpl oyees; the actions of the Board itself as to
whet her it woul d adopt a new abandonnent and/ or dornant certification
policy, and the Lhion's decision to rest on its bargaining rights over the
grape enpl oyees for several years -do not justify our inposing a nakewhol e
renedy for the period prior to the date of our Decision and QO der herein. 13
Accordingly, we will order that the nakewhol e renedy commence thirty days
fromthe date upon which the Whion requests bargai ning foll ow ng the date
of our Oder, unless Respondent has commenced bargai ning in good faith
prior to that tine.
CRoER™

Pursuant to section 1160.3 of the Agricultural Labor Rel ations

Act (Act), the Agricultural Labor Rel ations Board (ALRB

13Chai rman Stoker is al so persuaded that Respondent sought to clarify
these i ssues through the only avail abl e process, that of bringing the
natter directly to the Board.

“Mme recommended QO der of the ALJ is nodified vith respect to the
commencenent of the make whol e period and certain aspects of the nailing
and readi ng provisions of the Notice to Enpl oyees. In addition, the Board
has provided for an extension of the certification in accordance wth
standard practice in such cases.
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or Board) hereby orders that Respondent, Dole Fresh Fruit
Gonpany/ Dol e Farmng Gonpany, its officers, agents, successors and
assigns, shall:

1. Gease and desist from

(a) Failing or refusing to neet and bargain
collectively in good faith, as defined in section 1155.2(a), on request,
wth the Lhited FarmVWrkers of Arerica, ALFFAQ (WWor Whion) as the
certified exclusive collective bargaining representative of its grape
enpl oyees in the Goachel | a Val | ey;

(b) Inany like or related manner, interfering
W th, restraining, or coercing grape enpl oyees in the exercise of the
rights guaranteed themby section 1152 of the Act.

2. Take the follow ng affirmative acti ons whi ch are deened
necessary to effectuate the policies of the Act:

(a) Won request, neet and bargai n col |l ectively in good
faith wth the UFWas the excl usi ve col | ective bargai ning representative of
the Qoachel | a grape enpl oyees and, if an understanding i s reached, enbody
such understanding in a signed agreenent.

(b) Mke its agricultural enpl oyees whol e for all
| osses or pay and/ or other economc |osses they may have suffered as a
result of Respondent’'s refusal to bargain. Loss of pay is to be determned
I n accordance wth established Board precedent. The nakewhol e period to
commence thirty days fromthe Uhion's request to bargain follow ng the
i ssuance of our Decision herein unl ess Respondent has, prior to that tine,

commenced bargai ning i n good
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faith towards a contract or a bona fide i npasse. The anount shall incl ude
interest to be determned in the nanner set forth in EWMrritt Farns

(1988) 14 ALRB No. 8.

(c) Preserve and, upon request, nake available to the
Board or its agents for examnation and copying, all records relevant to a
determnation of the nake whol e amounts due those enpl oyees under the terns
of the renedial order as determned by the Regional D rector.

(d) Uoon request of the Regional Drector, sign a Notice
to Enpl oyees enbodyi ng the renedi es ordered. After its translation by a
Board agent into all appropriate | anguages, as determned by the Regi onal
Orector, Respondent shall reproduce sufficient copies thereof in each
| anguage for the purposes set forth hereinafter.

(e) Post copies of the Notice, in all appropriate
| anguages, in conspi cuous pl aces on Respondent’s property for 60 days, the
period(s) and place(s) of posting to be determned by the Regi onal
Drector, and exercise due care to repl ace any Notice which nmay be altered,
def aced, covered or renoved.

(f) Mail copies of the Notice, in all appropriate
| anguages, within 30 days after the date of issuance of this Oder, to all
grape enpl oyees enpl oyed by Respondent in the CGoachella Valley at any tine
bet ween May 25, 1994 and May 24, 1995.

(g) Provide a copy of the attached Notice to each grape

enpl oyee hired during the twel ve-nonth period foll ow ng the
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date of the issuance of this Qder.

(h) Arrange for a Board agent, or representatives of
Respondent, to distribute and read the Notice, in all appropriate
| anguages, to all of its grape enpl oyees in the Goachella Val |l ey on conpany
tine and property at tine(s) and place(s) to be determned by the Regi ona
Drector. Followng the reading, a Board agent shall be given the
opportunity, outside the presence of supervisors and nanagenent, to answer
any gquestions the enpl oyees may have concerning the Notice and/or their
rights under the Act. The Regional Drector shall determne a reasonabl e
rate of conpensation to be paid by Respondent to all non-hourly wage
enpl oyees in order to conpensate themfor tine |ost at this readi ng and
during the question-and-answer peri od.

(i) Notify the Regional Drector in witing wthin 30 days
after the date of issuance of this Qder of the steps Respondent has taken
to conply wthits terns, and thereafter, at the request of the Regi onal
Drector, continue to report periodically until full conpliance is
achi eved.

ITI1S FUIRTHER CROERED that the certification of the Lhited Farm
VWrkers of America, AFL-A Q as the exclusive representative of all of
Respondent ' s agricultural enpl oyees in the Goachel la Val |l ey, including
grape enpl oyees, for the purpose of collective bargai ni ng concerning their
hours, wages and other terns and conditions of enpl oynent be extended for
one year fromthe date on whi ch Respondent resunes or resuned bargaining in

good faith as that termis defined in section 1155.2, thereby barring
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an election for said period. (Adanek & Dessert, Inc. v. ALRB
(1986) 178 Cal . App. 3d 970, 983 [224 Cal . Rotr.366]; section
1156. 6.)

DATED My 29, 1996

MCHAE. B STGKER Chai r nan

| VONNE RAMCS R CHARDSON  Menber
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MEMBER FR (K, Goncurring in Part and Dssenting in Part:

| concur in parts | through IV of the ngjority's
opi nion. However, for the reasons expl ai ned below | cannot join in part
V, inwhich the ngjority effectively elimnates the bargai ni ng makewhol e
renedy recommended by the ALJ. n the facts of this case, the defenses to
the duty to bargain proffered by the Enpl oyer are not only in direct
contradiction to settled | aw under the ALRA they cannot even be squared
wth case | aw under the National Labor Relations Act (N-RA), which affords
nmuch broader neans for excusing an enpl oyer's duty to bargain. Thus, even
if ALRA precedent did not present an insurnountabl e obstacle to the

Enpl oyer' s legal argunents, Labor Code section 1148, which
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reqgui res the Board to fol |l ow NLRA precedent where applicabl e,
woul d provide an additional hurdle. Wen viewed in this context,
the extraordi nary nature of the Enpl oyer's cl ai ns becones

appar ent .

In simlar circunstances, indeed, in circunstances where nore
reasonabl e | egal chal | enges have been nade, the Board has consistently
awarded the nmakewhol e renedy. Not to do so here will engender uncertainty
and confusion in the | aw and encourage enpl oyers in the future to pursue
chal l enges to other well-settled | egal principles on the fal se hope that
they too wll not be subject to the makewhol e renedy. | fear this wll set
atrap for the unwary. Qonsequently, | believe that the facts of this case
reqguire the Board to award the bargai ni ng nakewhol e renedy begi nning on MNay
25, 1994, the date of the Enpl oyer's unlawful refusal to bargain which is
the subject of the unfair |abor practice conpl ai nt.15

Respondent argues that its conduct should be eval uated in |ight
of the standard articulated by the Galifornia Suprene Gourt in J.R Norton
G. (1979) 26 Cal.3d 1. UWnhder Norton, the Board may not award nakewhol e in
technical refusal to bargai n cases where the enpl oyer had a reasonabl e good

faith basis for

15This, is the date recormended by the ALJ and reflects his viewthat,
due to the Lhion's lack of diligence in enforcing the Ewl oyer's duty to
bargain prior to that tine, the nmakewhol e renedy shoul d not begin six
nonths prior to the My 26, 1994 filing of the charge even though the
Enpl oyer al so refused to bargain prior to May 25, 1996. As expl ai ned
further below | do not believe that there are any other legitinate
equi tabl e considerations that woul d warrant any further restriction of the
r enedy.
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chal I engi ng the Board's decision certifying the exclusive bargai ni ng
representative. Uhder this test, the enpl oyer's | egal chal |l enge nust be
nore than subjectively in good faith, it nust al so be objectively

reasonable. As noted inthe majority opinion, the Board, in F & P Gowers

Association (1983) 9 ALRB Nb. 22, stated that in non-technical refusal to
bar gai n cases, the nmakewhol e renedy shoul d be appl i ed according to:
. . the extent to which the public interest in the enpl oyer's
posi tion wei ghs agai nst the harmdone to the enpl oyees by its
refusal to bargain. Unless litigation of the enpl oyer's position
furthers the policies and purposes of the Act, the enpl oyer, not
the enpl oyees, should ultinately bear the financial risk of its
choice to litigate rather than to bargain.
In affirmng both the anard of nakewhol e and the standard applied, the
Gourt of Appeal noted that this standard was consistent wth the principles

in Norton. (F & P Gowers Association v. ALRB (1985) 168 Cal . App. 3d 667,

680-683.) onsistent wth the court's decisionin F &P Gowers, | woul d

find that, while Norton is not controlling in the present circunstances, it

isinstructive in determning the propriety of the nakewhol e renedy.

Inplicit inthe standard articulated in F & P Gowers is that an

unr easonabl e or frivol ous appeal would result in the bal ance bei ng struck
in favor of the nakewhol e renedy. Thus, there is little, if any,
di fference between the two standards. 16

Just as the court in Norton counsel ed that public policy

16 : : : :
| see no possible rational e for adopting a standard for awardi ng
nakewhol e in the present case that woul d nake the renedy easier to avoid
than in technical refusal to bargain cases, which represent an enpl oyers'
only opportunity for court review of the Board s decisions in el ection
cases.
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Is not furthered where inposition of the makewhol e renedy di scourages
judicial reviewof neritorious challenges to the validity of an election, F
& P Gowers signalled the Board' s intent not to di scourage ot her types of
neritorious legal challenges. onsistent with this approach, | woul d not
award the nmakewhol e renedy where the controlling lawis unclear or where a
party seeks a | ogi cal extension of controlling law Wth this in mnd, |
nowturn to the legal clains proffered by the Enpl oyer.

Successor shi p

Wiile there is no direct evidence that the Enpl oyer's clai mthat
It was not a successor to the grape operations is nade in bad faith, the
claimis nonethel ess patently frivolous. As discussed above, the ALRA
requires, wth only very limted exceptions not rel evant here, that
bargai ning units include all agricultural enpl oyees of the enpl oyer in the
Sate of Galifornia. Therefore, the Enployer's claimthat it succeeded to
the bargaining obligation as to only a portion of the operations it
acqui red cannot be reconcil ed w th unanbi guous statutory prescriptions.
Further, there is no precedent to support the Enpl oyer's claim
that a change in overall acreage or a change in the percentage of acreage
devoted to certain crops, or enpl oyee turnover occurring before or after
the Enpl oyer's acquisition of the operations, may formthe basis for
avoi di ng successorshi p. As expl ai ned above, such clains are not only

contrary to existing
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law, but are contrary to the policies underlying the ALRA 17

Insum | find nothing objectively reasonabl e about the
Ewployer's clains that it did not succeed to the bargai ning obligation vis
a vis the grape operations, nor do | see how such a clains further the
pol i cies and purposes of the ALRA
Abandonnent

As acknow edged by the majority, it is well-settled that a good
faith belief in aloss of majority support was not a cogni zabl e def ense
under the ALRA and that, inlight of the "certified until decertified"
rul e, "abandonnent” may be considered a defense only where a union is
defunct or disclains interest in continuing to represent the bargai ni ng
unit. (Nsh Noroian Farns (1982) 8 ALRB No. 25; Lu-Ete Farns (1982) 8
ALRB No. 91; Ventura Gounty Fruit Gowers (1984) 10 ARB No. 45, Q E
Mayou & Sons (1985) 11 ALRB No. 25; Bruce Church. Inc. (1991) 17 ALRB No.
1.)

In 1994, the Board consi dered a suggestion from
interested parties, first submtted in 1989, that it overrule its case
precedent (whi ch has been upheld by the courts) by regul ati on, and expand
the definition of abandonnent to include situations where a union is not

heard fromfor a substanti al

)¢ there had been changes in the operations that brought into
guestion the continuing application of the statutory prescription of
statew de units, the unit clarification process was avai |l abl e to address
such issues. However, were the unit clarification petition granted in such
circunstances, it would result not in the partial extinguishing of the
bargai ning obligation, but nerely in the creation of nultiple bargai ning
units.
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period of tine. Uon review ng existing lawand, in particular, the limts
created by the |l anguage of the ALRA the Board concluded that it did not
have authority to expand the concept of abandonnent in the nmanner urged.
Instead, the Board proposed a regul ati on whi ch woul d codi fy existing case

| aw on abandonnent and create a procedure by which an enpl oyer, w thout
exposure to a refusal to bargain charge, could ask to have adj udi cated the
I ssue of whether a certified union had becone defunct or had di scl ai ned
interest intheunit. A notine didthe Board itself propose to adopt a
regul ati on expandi ng the definition of abandonnent beyond def unct ness and
di scl ai ner of interest.

Wi | e expectati ons nay have been rai sed when the Board agreed to
| ook at the issue of abandonnent in the regul atory process, there was
nothing in that process that woul d have engendered confusion as to the
present state of the law Nor, of course, could a party expect that a
subsequent change in | aw through the regul atory process, even if such a
change were likely, would operate retroactively to shelter conduct
occurring prior to the passage of the regul ations. 18 Therefore, the
regul atory process is wholly irrelevant to the propriety of the bargai ning
nmakewhol e renedy in this case.

Havi ng expl ained that the | aw on abandonnment under the ALRA was
wel | established at the tinme of the Enployer's refusal to bargain, | now
address whet her the clai mof abandonnent proffered here reasonably may be

said to be enconpassed w thin such | aw or

18Uti nately, no regul atory change was adopt ed.
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wthin a logical extension thereof. There is no need to repeat
the Board s earlier discussion rejecting the Enpl oyer's
abandonnent clai munder existing law However, | note two points
inthis regard

ne, | know of no authority for the proposition that it is
I nconsi stent wth representative status for a union to agree not to
negoti ate over certain enpl oyees or subjects for a specified period of
tine. BEven if agreeing not to negotiate wth regard to the grape workers
for two years coul d be considered to be inconsistent wth the Lhion's duty
of fair representation, there is no authority for the proposition that an
appropriate renedy for a breach of that duty is to strip the union of its
status as excl usi ve bargai ni ng representa.tive.19 Mbreover, as the majority
acknow edges, the Lhion's failure to file unfair practice charges prior to
1994, while it may constitute a waiver of the right to chall enge di screet
acts of the Enpl oyer, cannot extinguish the overall duty to bargain.
(Gardinal Dstributing Conpany (1993) 19 ALRB No. 10; Ron Nunn Farns
(1980) 6 ALRB No. 41.)

Two, while the Lhion's filing of Notices of Intent to Take
Access was unusual , what ever confusi on was generated by such conduct was
resol ved by the Lhion's periodic requests to bargain over the grape
enpl oyees. Indeed, the first Notice in 1990, as well as Notices filed in
1992 and 1994, was fol |l oned shortly thereafter by a communication fromthe

Lhi on evi denci ng both a

19And, of course, no such charge has been fil ed.
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desire to bargain and a claimto be the certified representative. 20

Mbr eover, since such conduct evidenced the Lhion's continuing interest in
representing the enpl oyees, it is facially inconsistent wth defunctness or
di scl ai ner of interest.

The Board has previously rejected simlar clains of abandonnent
based on the absence of the union for a period of tine and awarded the

nakewhol e renedy for the enployer's refusal to bargain. (Q E Myou &

Sons, supra. 11 ALRB No. 25 (enpl oyer refused union's request to continue

to bargain based on earlier lack of contact with union for two years); Joe

G Fanucchi & Sons/ Tri - Fanucchi Farns (1986) 12 ALRB No. 8 (enpl oyer

refused to bargai n based on | ack of contact with union for periods of two

years and pol ling of enployees).) In Ventura Gounty Fruit Gowers. Inc.,

supra. 10 ALRB No. 45, as noted above, the Board rejected the notion that
abandonnent can be establ i shed where, as here, the union has renewed its
interest in representing the bargaining unit. A that tine, which was over
nine years before Respondent's refusal to bargain in the present case, the
Board found the enployer's claimso contrary to existing law that the
nakewhol e renedy was found to be appropriate. Therefore, the Enpl oyer's
claimis not a novel one, but one which has been offered and rej ected

nunerous tines before.

Thus, it is fair to conclude that the Enpl oyer's

®There i's no evidence in the record that the Union used the access to
solicit support for an election petition. n the contrary, the credited
evi dence shows that the Lhion utilized the access in order to stay in
contact wth the enpl oyees and to pronote its associ ate nenber ship program
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abandonnent claimis one which was clearly contrary to the | aw exi sting at
the time the Enpl oyer refused to bargain. The |aw has not changed si nce
that tine, nor could there have been any reasonabl e rel i ance upon an
expected future change in the law either by regul ati on or case

adj udi cati on.

Lastly, on the facts of this case, the Enpl oyer's abandonnent
claimcannot be said to urge a | ogical extension of existing law As
di scussed above, it is well settled that the |oss of najority support
def ense recogni zed under the NLRA is not cogni zabl e under the ALRA  Thus,
it isagiventhat the avenues for extinguishing the duty to bargain are
narrower under the ALRA than under the NLRA  Yet, the Enpl oyer's
abandonnent claimin the present case woul d be patently deficient even
under NLRA precedent .

Under the NLRA union inactivity is sonetines rai sed as evi dence
of loss of najority support which, of course, is not a recognized def ense
under the ALRA Uhder the NLRA the term"abandonnent” is nost often used
in the context of determning whether, through inactivity or other
ci rcunst ances, a union has abandoned a col | ecti ve bargai ni ng agreenent that
woul d ot herw se bar a decertification or rival union petition. Thus, under
the NLRA "abandonnment” does not constitute an i ndependent defense to the
duty to bargain. In addition, the National Labor Rel ations Board (NLRB)
has nade two pertinent points quite clear. ne, |ack of negotiations or of
contact wth the enployer is insufficient to rebut the presunption of

continuing ngjority status or establish
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that a union has abandoned a contract. Two, prior union inactivity is
irrelevant if the union exhibits a wllingness to represent the bargai ni ng
unit at the tine that its representational status is called into question.
(P oneer Inn Associates (1977) 228 NLRB 1263; Road Materials. Inc. (1971)
193 NLRB 990; Loree Footwear Corp. (1972) 197 NLRB 360.)

In Pioneer I nn Associ ates and Road Materials. Inc., there was

nei ther union contact wth the enpl oyer nor evidence of union contact wth
enpl oyees. The NLRB found no significance to |l ack of contact wth
enpl oyees si nce the enpl oyees were able to contact the union if they
needed assi stance and there was no evidence that the union refused or was
unabl e to provi de such assistance. In the present case, in contrast,
there was not only evidence that the Lhion nade nunerous contacts with
enpl oyees during the tine of the all eged abandonnent, but there was an
undi sput ed ongoi ng bargai ni ng rel ati onshi p i nvol ving other unit enpl oyees,
I.e., the date workers. In addition, the Uhion not only nade periodic
reguests to bargain wth regard to the grape workers, but expressed its
unequi vocal wllingness to represent themat the tine that the Enpl oyer
refused to bargain. Thus, the facts of the present case do not even
arguably fit wthin NLRB precedent on |l oss of majority support.

In sum the Enpl oyer asks us not only to overrul e precedent
under the ALRA but to al so go beyond the paraneters of precedent under
the NNRA  In light of the recogni zed differences between the two

statutes, this cannot constitute a reasonabl e
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request. This is not to say that it woul d be unreasonable to test the
bounds of this Board' s precedent on abandonnent, but the facts of this case
sinply do not provide the basis for any reasonabl e extensi on of such
precedent. '
If the bargai ni ng nakewhol e renedy is not appropriate in the
present circunstances, it is difficult to see, absent the renote
possibility of direct evidence that an enpl oyer's defenses were nai ntai ned
in bad faith, howit woul d ever be appropriate. Such a result sinply cannot
be squared wth the Legislative intent enbodied in the | anguage of Labor
Gode section 1160.3 providing the Board wth discretion to anard the
renedy, nor wth the teachings of Norton that the Board shoul d apply an
obj ective standard in exercising its discretion. Nor is there any
precedent for excusing or suspending the nmakewhol e renedy for a specified
period of purported union msconduct where such conduct occurred prior to
the enpl oyer's refusal to bargain. 21
For the reasons stated above, | amconpelled to find the
bar gai ni ng makewhol e renedy appropriate in this case. The nakewhol e period
shoul d conmence on May 25, 1994, the date of Respondent's refusal to
bargai n, and continue until Respondent commences in good faith bargaining
which culmnates in a contract or a bona fide inpasse. UWilizing the sane

standards cited approvingly by the majority here, the Board in the past has

“Hhe Epl oyer here does not allege that the Unhion exhibited any signs
of "abandoni ng" the bargaining unit after the Enpl oyer's refusal to bargain
in My of 1994. Therefore, there is no equitable basis for suspendi ng or
restricting the nakewhol e renedy after that date.
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awar ded the nmakewhol e renedy in simlar cases where enpl oyers have

chal l enged the sane legal principles, at tinmes when such principles were
arguably not as well established as they are now As discussed above, |
believe,, there are no legitimate equitabl e considerations on which to

di stinguish this case. (Qonsequently, the failure to award the nakewhol e
renedy in this case wll inevitably engender confusion and unpredictability
inthe lawmw | fear that unsuspecting enpl oyers wll feel enbol dened by the
najority's deci sion and chal | enge ot her wel | -established tenets under the
ALRA, with the expectation that they wll not be subject to the bargai ning
nakewhol e renedy, only to be rudely anakened by the fact that this or
different Boards nay well react differently to clains no | ess neritorious
than those proffered here.

DATED My 29, 1996

LINDA A FR QK Menber
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CASE SUMVARY

DOLE FRESH FRU T GOMPANY & Case No. 94-CS-48-EC
DALE FARM NG GOMPANY, I nc., 22 ALRB N\o. 4

(LW

Backgr ound

h January 1, 1988, Respondent acquired all of the Qoachella Vall ey assets
of the former Tenneco VWst, Inc., a diversified farmng enterprise whose
enpl oyees were represented by the ALRB certified Uhited FarmVWrkers of
Anerica, AFL-Q O (URWor Whion). Thereafter, Respondent and the UFWentered
into various negotiations and agreenents concerning the forner Tenneco date
workers. Respondent admtted, however, that since May 25, 1994, it
rejected repeated requests by the UFWto bargain with respect to enpl oyees
inthe table grape operations which it al so acquired from Tenneco,
contending that any duty to bargain which it otherw se mght have had been
exti ngui shed because (1 the unit as initially certified no | onger existed
(due to changes in the size of operations and enpl oyee turnover) and (2)

t he Uhi on had abandoned the grape workers and t herefore no | onger

represent ed t hem

Deci sion of the Admnistrative Law Judge

The ALJ found that Respondent was a successor to Tenneco' s (oachel | a Val |l ey
operations and therefore succeeded to the whol e of Tenneco' s bar gai ni ng

obl i gati on which included the table grape enpl oyees. Relying on cases in
whi ch the ALRB had previously addressed abandonment when asserted as a
defense to a failure or refusal to bargain, and acknow edgi ng that the ALRB
has i ndeed recogni zed the def ense of abandonnent, he concluded that, in
light of those precedents, Respondent had failed to showin this instance
that the certified representative was either unwlling or unable to
represent the grape enpl oyees. He cited to the Board' s decision in Ventura
Gounty Fruit Gowers (1984) 10 ALRB Nb. 45, in which the Board, on simlar
facts, held that " [a] t the critical tinme that Respondent [refused to
bargai n when so requested by the union], its abandonnent theory was a
factual inpossibility.” In accordance with Ventura. he recomrended t hat
Respondent be required to make its enpl oyees whol e and that the nakewhol e
peri od coomence to run fromMy 25, 1994, the date on whi ch Respondent
admttedy refused to bargain.

Decision of the Agricultural Labor Rel ations Board

The Board affirned the ALJ's findings on successorshi p and abandonnent .
The Board noted that Respondent's proposal to effectively sever out the
tabl e grape portion of its overall Coachella Valley bargai ning unit

woul d be contrary to express statutory policy which requires, as a
general rule, that all of
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the agricultural enpl oyees of an enpl oyer be included in a single
bargaining unit and thus prohibits the Board fromcarving out units on the
basi s of such factors as crop divisions or job classifications. Wth regard
to the Lhion's abandonnent as a defense to the failure or refusal to

bargai n over the grape enpl oyees, the Board found that given the Lhion's
repeat ed requests to include the grape enpl oyees in the parties'
negotiations and the Lhion's urging of all Goachella Val | ey grape enpl oyees
to press for an increase in wages, Respondent failed to showthat the Uhion
had in fact disclained interest in representing those sane enpl oyees and
therefore failed to sustain its | egal burden of establishing that its duty
to bargai n had been exti ngui shed.

Wth regard to a renedy for Respondent's failure to bargain, the Board
limted the makewhol e period to 30 days fromthe date upon whi ch the Uhion
reguests bargai ning foll ow ng i ssuance of this decision. The Board reasoned
that after weighing all of the facts and equities in the case, Respondent
nay have had cause to doubt the prior status of the defense of abandonnent
as aresult of the Board's 1994 regul atory process in which it initially
expressed interest in considering so-called "dormant” certifications

occasi oned when it appeared to enpl oyers that uni ons had becone defunct or
otherw se had relinquished their right of representation. The Board
observed that certain actions of the Uhion coul d al so have created

confusi on, fromRespondent's perspective, as to whether the Lhion itself
believed that it continued to represent the disputed enpl oyees (actions
vwhich included, but are not limted to, filing Notices of Intent to Take
Access which nornally are utilized only for initial organizi ng purposes) as
well as the Lhion's decision to rest onits bargaining rights over the
grape enpl oyees for several years. In light of these factors, the Board

bel 1 eved Respondent acted in good faith in pursuing this action and
therefore did not deemthe nakewhol e renedy appropriate prior to the

I ssuance of this clarification of the doctrine of abandonnent.

Qoncurrence & D ssent

Menber Frick concurred wth part |-1V of the decision, but dissented on
part V, finding that the facts of this case, inlight of well settled |aw
conpel the conclusion that the bargai ni ng nakewhol e renmedy shoul d be

awar ded as recommended by the ALJ, i.e., the renedy shoul d begin on My 25,
1994, the date of the Enployer's refusal to bargain which is the subject of
the unfair |abor practice conplaint. Menber Frick observed that the

Enpl oyer' s proffered defenses to its duty to bargain are not only in direct
contradiction to settled | aw under the ALRA they cannot even be squared
wth case | aw under the NLRA whi ch af fords nmuch
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broader means for excusing an enpl oyer's duty to bargain. Though Menber
Frick woul d not award the nakewhol e renedy where the controlling lawis
uncl ear or where a party seeks a | ogical extension of controlling | aw she
found neither circunstance to be present in this case. S nce the Board has
awar ded t he nmakewhol e renedy in simlar cases where the sane or simlar
chal | enges were nmade to established | egal principles, Menber Frick fears
that not to anard the renedy in this case wll engender uncertainty and
confusion in the | aw and encourage enpl oyers in the future to pursue

chal l enges to other well-settled |legal principles on the fal se hope that
they too wll not be subject to the nakewhol e renedy, thus setting a trap
for the unwary.

In examning al |l surroundi ng circunstances reflected in the record, Menber
Frick found no legitinate equitabl e considerations that woul d warrant any
further restriction of the renedy. In particular, there was nothing in the
Board' s previous regul atory efforts that woul d have engendered conf usi on as
to the present state of the law nor could a party expect that a subsequent
change 1n lawthrough the regul atory process, even if such a change were
likely, would operate retroactively to shelter conduct occurring prior to
the passage of the regulations. In addition, while the Lhion's filing of
Notices of Intent to Take Access was unusual , what ever confusion was
generat ed by such conduct woul d have been resol ved soon after by the
Lhion's nearly contenporaneous requests to bargai n over the grape

enpl oyees.

This Case Summary is furnished for information only and is not an official
statenent of the case, or of the ALRB.



NOT CE TO AGR QLTURAL EMPLOYEES

After investigating charges that were filed inthe H Centro Ofice of the
Agricultural Labor Relations Board (ALRB), the General (ounsel of the ALRB

I ssued a conplaint that alleged we, DOLE FRESH FRU T GOMPANY and DOLE
FARMNG QQ INC, violated the law After a hearing at which all parties had
an opportunity to participate, the Admnistrative Law Judge found that we
refused to bargain wth the United FarmVWrkers of America, the certified
representati ve of our table grape enpl oyees.

The Board has directed us to post and publish this Notice.

The Agricultural Labor Relations Act is a lawthat gives you and all other
farmworkers in Galifornia these rights:

1. To organi ze yoursel ves;

2. To form join or hel p unions;

3. Tovote in a secret ballot election to decide whether you want a
union to represent you;

4. To bargain wth your enployer about your wages and wor ki ng
condi tions through a uni on chosen by a majority of the enpl oyees and
certified by the Board,

5. Tb(?ct together with other workers to hel p and protect one anot her;
an

6. To decide not to do any of these things.

Because you have these rights, we promse that:

1) Woon denand by the Uhited FarmVrkers of Anerica, AFL-Q O (UAW , we
wll bargain in good faith wth regard to the terns and conditions of
enpl oynent of our Goachel | a tabl e grape enpl oyees.

2) Ve wll nakewhole all of our enployees who suffered economc |oss as a
result of our refusal to bargain in good faith wth the Lhited Farm Vrkers
of Arerica, AFL-AQ O (UAWY.

DATED

DAE FRESH FRU T COWPANY and DOLE
FARMNG GO INC,

(FEpresemt a1 ve) (TTiTe)

If you have any questions about your rights as farmworkers or about this
Notice, you nay contact any office of the Agricultural Labor Rel ations
Board. (nhe office is located at 319 South Véternman Avenue, BH GCentro, CA
92243. The tel ephone nunber is (619) 232-0441.

This is an official notice of the Agricultural Labor Rel ations Board, an
agency of the Sate of CGalifornia.

DO NOT ReMOVE CR MUTI LATE
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Case Nb. 94- (E48-EC

DAE FRESH FRU T COVPANY and
DALE FARMNG QO I NC,

Respondent ,

and

WN TED FARM WIRKERS OF AMER CA
AFL-A Q
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Chargi ng Party,

Appear ances:

Marvin J. Brenner
H Centro ALRB
for General Gounsel

Nary Mecart ney
Marcos Camacho a Law Gor p,
for Charging Party

Howard A Sagaser

Sagaser, Hansen & Franson for
Respondent

CEQ S ON GF THE ADM N STRATI VE LAWJUZGE1

1_Porti ons of the Transcript erroneously refer to the
undersi gned ALJ as Judge Gay. The transcript is hereby corrected
to reflect ny correct nane.



Thi s case was heard by nme on Decenber 12, 1994 and January 15-
18, 1995. In a duly issued conplaint, General (ounsel alleged that
Respondent Dol e, % an adnitted agricul tural enpl oyer, 3 unl awful | y refused to
bargain wth the Uhited FarmVWrkers of Anerica, AFL-A O over the terns and
conditions of enpl oyment of Respondent's table grape operations in the
Qoachel la Valley on or about May 25, 1994. It is alleged that this duty
devol ved upon Respondent in its capacity as a successor to Tenneco Vést,

I nc.

It is undisputed that 1) the Uhited FarmVWrkers of Anerica was
certified as the collective bargaining representative of all of Tenneco's
agricultural enployees in the achella Valley in Gase No. 77-RG 6-C ( See,
5 ALRB No. 27 [1979]); and 2) that Dol e purchased all the assets of Tenneco
Wst in 1988. Dole admts that, as a result of that purchase, it is a
successor to the date portion of the forner Tenneco unit, and has not only
recogni zed the UFWas the representative of the date operations purchased
from Tenneco, but has al so engaged in col |l ective bargai ning over the terns
and conditions of enpl oynent of the date enpl oyees.

Dole also admts that since May 25, 1994, it has refused to

bargain wth the UFWover the terns and conditions of the table

ZAI the Pre-Hearing Gonference, and w thout objection by Respondent, |
permtted General Gounsel to anend the Gonplaint to nane Dole Fresh Fruit
Gonpany and Dole Farmng (. as joint Respondents. Wen | refer to Dole in
this decision, | nean both entities.

3see Ansver to Gonpl ai nt, Response to Para. 2.



grape operations purchased from Tenneco, but contends that it is under no

duty to do so.

| S RESPONDENT A SUCCESSCR?
A
BACKEROUND GF THE IN'T

O April 15, 1977, the UPWfiled a Petition for Certification
for aunit consisting of all the agricultural enpl oyees of Tenneco Vst in
the Qoachel la Vall ey, specifically identifying enpl oyees working in
"grapes, peaches, citrus, dates" as intended to be included in the
petitioned-for unit.

In response to the petition, Tenneco contended that the unit
was inappropriate for a variety of reasons, anong them that the date
gardens were non-contiguous wth the rest of the proposed unit because the
gardens were scattered throughout the Coachella Valley, and that dates
historically have been operated "entirely independently of all other
operations . . . ." Tenneco further contended that the citrus enpl oyees
working on land owned or |leased by it were the enpl oyees of anot her
statutory enpl oyer, a customharvester. According to Tenneco, three
separate units were appropriate: 1) all date operations; 2) all citrus
harvesting operations; and 3) all grapes, peaches, and other crops.

Gonsistent with this position, Tenneco chal |l enged the votes of
the date enpl oyees. The Acting Regional D rector concluded that a single
unit, including both the date enpl oyees and the general farm ng/ grape

enpl oyees was appropriate. Tenneco



appeal ed to the Board which affirmed his conclusion that a single unit
consisting of all the agricultural enpl oyees of Tenneco in the Goachel | a
Val | ey was appropri at e:

The ARD found that the ' Cal -Date enpl oyees are all enployed in the
Qoachel la Vall ey, as are the Tenneco Vést, Inc. enpl oyees who work in
the grape and citrus operations. Hs report indicated that the valley
Is approxinately forty mles long and 15 mles wde. The clinate does
not vary significantly fromone end of the valley to the other, and
the source of irrigation water for all Qoachella Valley agriculture is
the lorado Rver. ... Ve find. . . that Tenneco Wst's citrus and
grape operations and the Cal - Date oper aai ons occur in a single
definabl e agricul tural production area.

Tenneco' s Response to the Petition For Certification indicates
that at the time of the Petition, it had 1202 acres of dates; 485 acres of
grapes, grown at two separate ranches (Mar-\Vel Farns and H&Mranch); 2,211
acres of citrus; and 19 acres of peaches and m scel | aneous crops.

By 1980, Tenneco' s grape acreage had increased to 1283; citrus
had been reduced to 1117 acres and vegetabl es had i ncreased to 457. The
Increase in grape acreage was the result of the acquisition by Tenneco
Farmng Gonpany (the parent conpany of Tenneco) of 459 acres, the so-called
Mel i ki an Vi neyards, from Ml -Pak in Decenber 1979. Wen Respondent
acqui red Tenneco's grape operations in 1988, total grape acreage, includi ng
the Melikian acquisition, stood at 1323 acres -- not nuch different from

the size of Tenneco's (oachella Vall ey grape operation i medi at el y

4 . , : : :

The finding that all of Tenneco' s operations were in a single
definabl e agricultural production area required the Board to certify a
single unit of all the enployer's agricultural enpl oyees. John H nore Farns
(1977) 3 ALRB Nb. 16



after the Melikian acqui sition.>

n June 17, 1977 the Whited FarmVWrkers had filed a Petition
for Certification seeking an el ection anmong the enpl oyees of Ml -Pak; two
rival unions intervened. An el ection was hel d on June 23, 1977. After
resol ution of various challenges, a final tally of ballots issued on
Qctober 31, 1979; the UFWhad a ngjority of the valid votes cast, See, 77-
RG 12-C Second Anended Tally of Ballots. The enpl oyer had earlier filed
(pjections to the Hection, which were still pending when the final tally
I ssued.

n Decenber 11, 1979, Tenneco inforned the Uhited FarmVWrkers
of Anverica that it was going to include the Ml -Pak vineyards in the
Tenneco Goachel la Vall ey bargaining unit. Around the sane tine, Ml -Pak
noved to dismss the Petition for Certification in 77-RG12-C on the
grounds that Tenneco had succeeded to any bargai ning obligation it mght
have. By order dated August 25, 1980, and by Drection of the Board, the
Executive Secretary dismssed the Petition for Certification anong Ml - Pak
enpl oyees and i ssued an order that the "enpl oyees in the unit in which
this el ection was conducted in the above-capti oned case are hereby
considered to be part of the unit of all agricultural enpl oyees of Tenneco

in the Goachel | a Vall ey. 6

5By 1984, Tenneco had elimnated all its vegetabl e operations; by
1986 Tenneco's citrus operations had been reduced to 52 acres.

6The order was issued in response to a notion by Ml -Pak to di smss
the pending representation petition on the grounds that Tenneco was either
a successor to Mel-Pak or the Ml -Pak enpl oyees



Thus, if Dole is a successor to Tenneco' s bargai ning obligation, absent any
ot her considerations, that obligation extends to Tenneco's entire QGoachel | a
grape operations.
B.
SUCCESSCRSH P FACTS
Uhder the Purchase Agreenent between Tenneco and

Respondent ' s parent conpany, Castle and Cooke, Respondent
pur chased:

a) the business of processing and narketing of

al nonds, pi stachios, dates and rai sins; _

b) the packi ng and nmarketing of perishable fruits

and veget abl es; _

c) the farmng of acreage devel oped for citrus, nut

and deciduous fruit trees and for grapes;

d) the retailing of dried fruits, nuts and

specialty gifts;
e) urban devel opnent operati ons.

Respondent al so purchased all receivables, all inventories, all
clai ns agai nst suppliers, advances, deposits, prepaynents, supplies,
equi prent ” and material s, databases, prograns, spare parts, vehicles, all
rights to refunds, furniture, furnishings and fixture, partnerships and
joint venture interests, governnental permts, authorizations, trade-nanes,

t r ade- nar ks,

had been accreted to the Tenneco unit, See, Enployer's Mtion to O smss
Petition Gase No. 77-RG12-C  The Deputy Executive Secretary noted that
Tenneco Vst had hired all of Ml -Pak's forner enpl oyees:
"The sane crew | eaders who had previously worked for Ml -Pak
continued to be enpl oyed by Tenneco Vést on the forner Ml - Pak
properties. Wrking conditions of the forner enpl oyees renai ned
the sane except for a wage increase whi ch conforned to Tenneco
Wst's pay scale.”

7F‘taspo_ndent separately stipulated that it purchased al | buil di ngs
and all equipnent used to farmthe properties it purchased.
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proprietary marks, brand names, tradenark registrati ons8 and t radenar k
appl i cations, copyrights, fornulas, custoner |ists, product catal ogs,
product literature packaging naterials, supplier lists, records, stock,
and art work located at any of the business facilities.

(harles Schmdt, Tenneco's Farm Manager for the (oachel | a
properties i medi atel y before the acquisition, and Respondent's Qoachel | a
Farm Manager immedi ately after the acquisition, testified that Respondent
farned the sane nunber of grape acres as Tenneco did and used the sane
packing facility. It paid the sane wages. Respondent stipul ated t hat
there was continuity between the tabl e grape supervisory work force
throughout entire cal endar year 1988. 1:23 At the tine of the sale to
Respondent, Tenneco had between 200- 250 enpl oyees pruni ng grapes. Schm dt
testified that the same enpl oyees conti nued to prune the sane ranches the
day after the sale.

Schmdt also testified that historically there has been
consi derabl e turnover in grapes, wth perhaps 50%of the workforce in a
gi ven operation returning for the succeeding operation and that turnover
in 1988 was no different. According to Schmdt, about 50%of the enpl oyees
who pruned in January returned after |ayoff for suckering; about 75% of
those returned for the harvest, which is ordinarily Respondent's peak
period for grapes. The parties stipulated that during the i nmedi atel y

succeedi ng cal endar

8D)I e acquired the trademark Sun Gant label, which it used for about
a year.



year 1988 after Dol e acquired Tenneco,- it enployed a total of 1357
enpl oyees, 453 of which worked for Tenneco in 1987. 1:34
C
SUCCESSORSH P STANDARDS

In Gournet Harvesting and Packing Inc. and Gour net Farns

(1988) 14 ALRB No. 9, this Board indicated it woul d | ook at the fol |l ow ng
criteria to determne successorship:

(1) [Whether there has been a substanti al

continuity of the sanme busi ness enterprise, -

(2) whether the new enpl oyer uses the sane facilities,-

(3) \?het her the new enpl oyer has substantially the sane work
Or C€;

(4) whether the sane jobs exi st under the sane worki ng
condi ti ons;

(5) whether the alleged successor enpl oys the sane
supervisors; [dtations]

* *

*

The Board does not require that all of these factors be present to
find successorship, but only enough to warrant a finding that no
basi ¢ change had occurred in the enpl oying industry. [Qte]

The Board enphasi zed that, "al though all circunstances nust be
considered in order to determne whether the enploying i ndustry renai ns
substantial | y unchanged notw t hstandi ng a change in the ownership of the
operation, " the focus of an inquiry into successorship is whether or not
"t hose enpl oyees who have been retained wll understandably view their job
situations as essentially unaltered."

Under the NLRA where a majority of the predecessor's workforce
has been retai ned by the al |l eged successor, successorship wll generally be
found. Qur Board -- wth the approval of the Suprene Gourt -- has

repeatedly held that workforce nmajority is not an essential factor in

finding



successorshi p, see Hghland Ranch and San d enente Ranch (1979) 5 ALRB
No. 54 (affd) (1981) 29 CGal 3d. 874, although it wll not find

successorshi p i n the absence of proof of substantial workforce

continuity. Mchael Hat Farmmng Gonpany (1993) 19 ALRB No. 13

Dol e purchased the sane business fornerly operated by Tenneco,
Inc. The grape pruning enpl oyees did the sane work on the sanme ranches
for the sane wages the day after the sale as they had done the day before
the sal e. Nothing happened after the sal e which woul d have caused themto
"viewtheir job situations as essentially altered. "

It remains to consider the issue of "substantial workforce
continuity". A though the Board has not defined a threshold for
determni ng "substantial workforce continuity", it follows fromthe fact
that "substantial continuity" is different from"workforce najority”, that
"substantial" has to nean | ess than 50%of the workforce. The Random
House Dictionary of the English Language defines "substantial" as meani ng
"anpl e or of considerabl e anount™; in evidence, "substantial" evidence
neans nore than a "nere scintilla" but less than "the wei ght of the

evi dence", Gonsolo v FMC (1966) 383 U S. 607, 620-21; for jurisdictional

pur poses, the NLRB has treated 15%of outside work as "substantial " enough

to subject an enpl oyer to NLRB juri sdicti on. o

o See, The Garin Conpany (1964) 148 NLRB 1499; Enpl oyer Menbers of
G ower - Shi pper Vegetabl e Ass'n. (1977) 230 NLRB 1011.
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Snce, inthe present context, "substantial workforce
continuity" nust be taken to nean |less than 50% and "substantial” does not
ot herw se connote nuch nore than "not insignificant”, | find that 30%
workforce continuity is "substantial " enough to nake Dol e a successor to
Tenneco. Accordingly, | find that Dol e succeeded to the Tenneco' s
bargai ning obligation. Snce, that obligation included table grapes,
absent any other considerations, Respondent had an obligation to bargain
over the terns and conditions of the tabl e grape enpl oyees.

Il
RESPONDENT S DEFENGES'”
Fol | ow ng i ssuance of the Board' s certification of the UFW

Tenneco and the Uhi on11 net off and on frommd-January 1979

10Bef ore describing Respondent’'s defenses, | wll briefly describe one
defense which | struck at the begi nning of the hearing. Respondent sought
to prove that, by engaging in the grape boycott, the Lhi on abandoned t he
unit. Because the defense of abandonnent goes to the rel ationshi p between a
union and the unit at issue, | ruled that | woul d not take evi dence
regarding the wsdom the goals, or the propriety of the boycott as an
econom c weapon. However, to the extent the boycott energed during the
hearing as a stated notive for the Lhion's actions wth respect to the unit
at issue, | permtted such testinony to cone in.

H go into the bargai ning history between Tenneco and the Uni on
because Dol €' s abandonnent cl ai mdepends, in part, on the bargai ni ng
history prior toits acquisition of the Tenneco property. See, e.g.,
Respondent's Post-Hearing Brief, at p. 17 Butch Sewart, who was
responsi bl e for bargaining on behal f of Dole after the acquisition, was
al so Personnel Manager for Tenneco from1986. As w Il be di scussed bel ow
it was he who first told Chavez and Rodriguez that the conpany had no
bar gai ni ng obl i gati on because 1) grapes were not part of the Tenneco unit:
"Hstorically they have al ways been diverse. * * * Dates have al ways been
treated as a separate subject, a separate group of enployees . . . . "
11:54; and 2) even if they were part of the unit, the Lhion had abandoned
the grapes before Respondent had

10



until February 1987 w thout concludi ng- a coll ective bargai ni ng
agr eemiant.12 The parties first wage agreenent was reached i n August 1979.
VWges were increased in both dates and grapes. n Decenber 24, 1980,
Tenneco and the Uhion agreed to increase the grape wages in all
classifications to the Stei nberg rates. 13 O January 14, 1981, the parties
agreed to increase wages in all date classifications. n Decenber 16,
1981, the parties apparently agreed on increases in the grapes. nh January
7, 1982 the parties agreed to new date wages. On January 17, 1983, the
parties agreed on wage increases in both dates and grapes. n January 30,
1984, the parties agreed to increase date wages and to change the
qualification for vacation for date workers; in Decenber 1984, wages were
i ncreased in grapes.

Oh May 8, 1985, the parties agreed to rai se date wages and to
change vacation eligibility again. O July 2, 1985, Preonas wote to Saul

Martinez rejecting any additional increases

acquired them "It goes back to md-1986. M/ entire know edge and focus of
activity in this Goachella Vall ey had been wth date agricultural

enpl oyees. BEven wth ny tenure wth Tenneco Wst and ny tine as personnel
nmanager for the food division, only dealt wth grapes . . . " 11:55

12 : . . :
A though agreeing on a great nany articles, the parties renai ned
apart on a variety of issues, including UAWSecurity, Hring, Gievance and
Arbitration, Mintenance of Sandards, Subcontracting, Successor d ause,
Hol i days, Vacation, RFK nedical M an, JDC Pension P an, MK Fund, Housing
and G ower-Shi pper and Véges. See QX 1 p. 451

13I can take admnistrative notice that the reference to Seinberg
rates refers to a grape operation, see, David Freednan and Sons. (1993) 15
ALRB No. 9. Mreover, the particular classifications contained in the
agreenent clearly refer only to grapes, i.e., girdling, tying, and pruning
of Perletts and Thonpsons.

11



I n grape wages for the renai nder of cal endar year 1985. nh Cctober 7,
1985, the conpany notified the UFWof its intent to cl ose conpany
housi ng at the grape ranches.

n January 1, 1986, the WFWsubmtted a conprehensi ve proposal
incorporating all its previous proposals. On January 20, 1986, the UFW
submtted anot her conprehensive proposal, including grape wages. n
January 29, 1986 the parties again agreed to change vacation eligibility,
and qualification for the nedical plan, and layoff and recall rights for
date workers only.

In early Novenber, and again i n Decenber, 1986 Tenneco advi sed
the UFWthat it was going to cl ose sone date gardens and associ ated conpany
housi ng. The parties bargai ned over recal|l procedures and the orderly
evacuation of the housing. This was the | ast bargai ni ng between the Union
and Tenneco on any subject prior to the sale to Dol e.

Fromthis history, a nunber of concl usions may be drawn of
significance to the present proceeding: It is fair to say, as Sewart
testified, that, over the life of their relationship, the Uhion and Tenneco
evol ved a practice of bargai ning separately over dates and grapes. Except
for two occasions, every agreenent between Tenneco and the Uhion is either
for dates or for grapes, but not for both. It is also clear, as Sewart
testified, that the Unhion's January 20, 1986 conprehensive proposal was its
| ast proposal regardi ng grapes.

A though Sewart is thus correct that Tenneco and the ULhion

di scussed dates al nost a year after their |ast contact

12



concerning grapes ("[Qur] entire focus" had been on dates for a year and a
half prior tothe sale. ... Ve only dealt wth dates.” 11:55), his
testinony is msleading since it was Tenneco who presented the dat e-housi ng
Issue to the Lhion for bargai ning. Except for responding to the conpany's
noti ce, the Lhion was no nore active in representing date workers than it
was in representing grape workers. As we shall see, from 1988 through 1992,
Dol e woul d al so present date issues to the Union for bargai ning, but either
sought to put off bargai ning over grapes {in 1990) or directly refused to
bargain over them(in 1992.)14

A

BARGAI N NG H STCRY BETVEEN
DALE AND THE UFW

Sewart testified that his first contact wth the UFWafter
Respondent ' s acqui sition was in January 1990 when he recei ved a phone cal |
froma ranch nanager in oachella that there was a large increase in the
cost of insurance and in QCOBRA coverage for its date enpl oyees. Despite
havi ng had no contact wth the UFWfor nearly two years wth respect to the

date enpl oyees, Sewart sent a letter to the UFAWto notify it that the

14I mght add that despite Sewart's contention that the Ui on had
abandoned the grapes after 1986, Tenneco never took that position. In
fact, in the Purchase Agreenent between itself and Dol e, Tenneco clearly
advi sed Dole that the UFWwas certified to represent its grape enpl oyees:
"The Lhited FarmVWrkers Uhion (the "UAW) was certified to represent TFC s
date, citrus, and grape agricultural enpl oyees in Goachella. Negotiations
bet ween TFC and the UFWcommenced in 1977 and have conti nued through t he
date hereof, but the parties have not yet agreed upon a col | ective
bargai ni ng agreenent.” GXX 1, pp. 434

13



conpany intended to change plans. The UFWaccepted t he change.
Qh April 11, 1990, the UFWfiled a Notice of Intent to Take

Access on Dole Fresh Fruit Agricultural perations (Satewde.) A nonth
later, on May 23, 1990, the UFWfiled another Notice of Intent to Take
Access for Dole Fresh Fruit (for all agricultural enpl oyees statew de).
Arturo Rodriguez, President of the UFW testified that the UFWdid not file
these Notices of Intent to Take Access for the purposes of having an
el ection, but in order to communi cate wth workers about the Uhion's
Associ at e Menber shi p Canpaign,15 as well as to stay in touch wth workers
about their concerns. The Lhion filed Notices of Intent to Take Access at
grape conpani es throughout the state, including those at which the Uhion
had been certified. Around the sane tine, Schmdt advised Sewart that the
date enpl oyees wanted a wage increase. By letter dated My 11, 1990
Sewart invited negotiations:

S nce the 1988 acquisition of Tenneco Vst a wage study has

reveal ed that it has been quite sone tine since the enpl oyees in

(oachel | a Date Agricul ture have received a pay increase. In

recognition of this fact and in order to remain conpetitive, the

Dol e Farmng Conpany-Date Agricul ture desires to inpl enent the

wages proposed in the enclosed exhibit 1. |f you have any

questions or comments concerning this interi mwage i ncrease,

pl ease notify the Dol e Farmng Conpany-Date Agriculture in witing

prior to June 1, 1990.

This tine the Union wanted negotiations and the parties agreed

to neet on June 19. Bvidently taking the conpany's

15The Associ ate Menbership Programis designed to al | ow wor kers not
covered by col | ective bargai ni ng agreenents to enjoy certain benefits
avai | abl e to nenbers, such as nedical insurance in Mxico, tax, and
immgration advice.

14



invitation to bargain as an opportunity to bargain over the entire unit,
Ronero' s count er - proposal regarding the date workers contai ned a request
to bargai n over grapes:
A so pl ease be advised that we would |ike to set sone dates for
negot i ating »the appropriate bargaining units [sic] that the
Lhited Farmnworkers ... is the exclusive representative of:
veget abl es, citrus and grapes.

There is anbiguity in the record over whether or not Sewart
ever directly refused to bargai n over grapes. 16 Sewart initially testified
that he did not recall doing so, 11:51; a nonent later, he testified that
he wanted "to change" his answer and stated that, "either the subject
never came up or | specifically saidit, | won't negotiate these itens. V¢
were tal king about dates and we kept it at dates.” I1:51 S nce Sewart's
new response continues to preserve the possibility that he did not
directly refuse to bargain over grapes, it is not clear how his testinony
has changed unl ess he is to be understood as nowinsisting that, by only
di scussing dates, he necessarily inplied the conpany woul d not bargain
over grapes. FRonero testified that it was possible he and S ewart
di scussed grapes, but he could not recall if they did. He also testified
he knew Dol e did not want to negotiate over grapes, V.23. According to

him he caught the conpany's inplication.

16Both the Uhion and the Respondent argue that Sewart advised the
Lhion it woul d not bargain over grapes, Post-Hearing Brief for Respondent,
p. 10; Post-Hearing Brief for the Lhion, p. 5. Respondent offers no
citation for its assertion; Charging Party cites the testinony of Chuck
Schmdt at 111:31-32. Schmdt's testinony is confusing, but it appears to
ne that he is discussing 1992 negoti ati ons.
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Despite the concordance between Ronero's and Sewart's testinony
on this point, given the parties' history of negotiating separately over
dates and grapes, it is hard for ne to believe that the nere failure to
di scuss grapes during date negotiations woul d be taken as inplying that
Respondent was refusing to bargai n over grapes. However, according to
Respondent, the parties actually agreed not: to tal k about grapes after they
had concl uded their date negoti ations.

Sewart testified the agreenent cane about in this way. Besides
date wages, the parties discussed a good many ot her issues, including the
nmatter of retroactive vacation pay. Agreenent was apparently reached on
August 8, 1990 on all itens pending ratification by the union. Snce Sewart
was waiting to be advised by Ronero that the agreenent had been ratified, he
did not, issue the retroactive pay.

Sewart testified that sonetine |ater he heard from Ronero that
the latter had not taken the retroactive vacation pay issue to the union for
ratification and the workers were clanoring for their pay. Sewart told
Ronero that he woul d expedite the retroactive pay, which he did, and he was
able to provide checks pronptly. After he did so, Ronero thanked him Then,
according to Sewart, the foll ow ng exchange took pl ace:

. Qustavo and | net outside and he thanked ne for getting these
guys off his neck. And | said, well, one favor deserves another. He

said, what's that. And | sai d | want you to | eave ny grapes al one
for two years. And we shook hands and he agreed to that. RT Il 108

Ronero deni es that such a conversation took place. For the
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follow ng reasons, | find chat it did.

Inthe first place, there was to be no contact between the
parties until 1992, two years later. A though, in view of the bargai ni ng
history of the parties, such a gap does not prove the parties had an
"understandi ng" not to bargain over grapes, it is neverthel ess consi stent
wthit. Sncel have already expressed ny doubts about the significance
of the failure to discuss grapes at the table, the only renai ni ng evi dence
inthe record that woul d support both parties' testinony that Respondent
did not want to bargain over grapes is Sewart's testinony that he asked
the Lhion "to | eave [then} al one."

Agai nst the weight of these factors, General (ounsel and the
Lhi on argue that Ronero woul d not reach such an understandi ng, both
because he did not have the authority to do so and because it woul d be an
unfair labor practice. But Fonero also testified that he neither pressed
for bargaining nor filed an unfair |abor practice in the face of what he
under st ood to be Respondent’s refusal both because the Lhion was "onto
other things" and he thought either course woul d be usel ess:

Q [By Respondent's Gounsel] Wiy didn't you ask M.

Sewart for a response to you letter [requesting

negoti ati ons?]

A [Ronero] Véll, we got into other things. And the clinmate at
that time wth the ALRB, there was [sic: weren't?] too nany
ﬁeopl e that wanted to do that because TimFoote was the D rector

ere. All our char%_es were being thrown in the trash can. And so
we went to other things, nmainly the boycott.

* * *

Q Wre there any other reasons why you didn't file an
17



unfair |abor practice charge against Dole" in 1990 for not
negotiating wth the grapes?

A Veéll, we decided to go to the boycott.

* * *

Q Mybe you can hel p ne out. The boycott had been in

exi stence for four years. You wite a letter to M. Stewart on
June 18th wanting to negotiate about the grapes. He doesn't
respond to that one letter. You negotiate wth themon an
interimdate agreenent and then you go to the boycott, is that
correct? Is that what occurred? V. 20-22

A The boycott and other activities, the associate nenbership and
all the rest of it and getting all these workers to cone into, to
becone part of the Lhion as associate nenbers and ot her
activities.

This testinony indicates that, on the one hand, the Unhion was
conmtted to the boycott and, on the other, that the Whion believed it
coul d not expect a renedy fromthe Board if it were to insist that
Respondent bargai n over grapes. Thus, a proposal "to | eave [the] grapes
alone" did not |eave the Lhion in any different position than the one it
believed it was in.

As noted above, there was no contact concerning grapes through
1991. FRodriguez testified that the Uhion was aware that the wages of
Goachel | a grape workers had been frozen since 1988 and had hoped to "do
sonething” for themin 1991, but put it off until spring 1992. Arturo
Rodri guez described two related efforts in the Goachella Valley. Qe was
the continuation of the Associ ate Menbership Program the other was a
specific canpai gn directed at organi zi ng workers in the (oachel | a Val | ey.
According to Rodriguez, the Lhion had a series of neetings wth grape

workers to see if they woul d support a canpai gn to obtai n wage
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i ncreases. The Lhion al so prepared | eafl ets addressi ng the need for
contracts covering grape enpl oyees.

Qhce again, the Lhion filed NA's on Dole to gain access to the
workers to obtain Associate Menbers and to distribute | eafl ets. 17 O My
14, 1992 the UFWfiled a Notice of Intent to Take Access on Dole's
Qoachel | a operations. n August 14, 1992 Rodriguez filed an N A seeking
access to Dol €' s grape enpl oyees statew de. n August 31, 1992, Brito
filed an N A seeking access to Dol e enpl oyees in (hachella. It is
undi sput ed that the grape workers received a wage increase in June 1992,
prior to these latter notices being filed. During |ate sunmer through
early autumm, Respondent and the ULhi on engaged in negotiati ons over dates.
Bargai ning was precipitated by a series of work stoppages, and eventual |y
a strike, by the date workers. Stewart initially net wth the UFWs
President, Cesar Chavez, to settle the strike. As Ronero had request ed
grape negotiations during the 1990 negoti ati ons, Chavez now request ed t hem
during this new round of negotiati ons. 18 Sewart, for the first tine,

directly advised

Yneral ounsel and the union al so rel y on evidence that the union
was general |y "organi zi ng* Goachel | a grape workers including Dol e s
enpl oyees, to showthat it did not abandon the unit. | amconfining ny
analysis to the union's efforts wth respect to the unit under
certification since the certification creates a special sort of
relationship different fromall other rel ationships.

18Fiespondent argues that the UFWonly suggested the parties m ght
di scuss grapes sonetine in the future, relying on Schmdt's testinony
that: "M Chavez asked to continue on. And it was a point of contention.
And M (havez had offered up that potentially we woul d be di scussi ng
grapes at a later time. And M Sewart's response was no, we woul d not
that the UFWdid not represent the grape workers.” 111:28 Wile Schm dt
does speak of a "potential”
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the Uhion that Respondent believed it had no obligation to bargain over
tabl e grapes because the ULhion had abandoned the unit. The reasons he gave
were that the date unit was totally different, dates had al ways been
treated as a conpl etely separate subject, and the Lhion had abandoned the
unit. It is undisputed that the Uhion did not file unfair |abor practice
char ges.

After these events, little of note happened until My 1993 when
the Lhion filed another NA to take access to grape workers both to
nai ntain contact wth the workers and specifically in order to solicit
support for the Lhion in the Bruce Church19 case.

Later in 1994, the Lhion again filed NA's to obtain access to
Dol e grape workers. Wen the conpany formal |y refused to bargain, the Uhion
decided to file charges because it believed that the "political clinate had

changed” and it woul d now obtain a hearing on its charge.

di scussion of grapes, | do not read his testinony as inplying that Chavez

was only speaki ng of bargai ning "hypothetically.” Mreover, such a reading
is contradicted by Sewart's testinmony. Sewart testified: "at |east three
tines | told Uhited FarmVerkers representatives that | woul d not negotiate

grapes.” 11:52 "Wen | spoke to M. Rodriguez | basically said two things,
hey, we're in a date harvest right now we' re standing right besides a date
garden. ... | guess we're tal king about date. He had sai d sonethi ng roughl y

along the lines that he al so wanted to talk about grapes. And | said | nust
be at the wong negotiations because | assuned we were tal ki ng about
dates.” 11:57-58 Sewart's renark that he nust be at the wong negotiati ons
if Rodriguez wanted to talk about grapes, clearly inplies that Rodriguez
wanted to tal k about them

19I can take admnistrative notice that this refers to the | ansuit
filed against the Lhited FarmVWrkers for damages grow ng out of the
boycott of Bruce Church |ettuce.
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B.
ABANDCNMENT

Respondent contends that it had no duty to bargai n over table
grapes because the Uhion abandoned that part of the unit. In this context,
Dol e relies upon the agreenment between S ewart and Ronero to | eave the
grapes al one; the repeated taking of access under section 20900 of the
regul ati ons, which, Respondent naintains, permts organizational access
only and whi ch, so the argunent goes, nust be taken as an adm ssion that
grapes were not inthe unit; the failure to file refusal to bargai n charges
over the conpany's refusal to bargain grapes; and the pattern of
sel ectivel y bargai ni ng over dates, but not grapes.

Respondent al so argues that, even if it is found to be a
successor and the Lhion is not found to have abandoned the unit, no renedy
shoul d issue in this case, both because it reasonably believed the Union
had abandoned the unit, and the unit has changed so nuch since the
certification of the Lhion that only a new el ection is consistent wth the
principle of majority choice which underlies the ALRA | reject this
argunent at the outset. Wiile our Board has recogni zed the def ense of
abandonnent, it has held that a union renains the certified representative
until decertified in an el ection sought by the enpl oyees in the unit. See,

Cardinal Dstributing Gonpany (1993) 19 ALRB No. 10. There is no warrant

for ny ordering another election to test the Lhion's najority support.

In Bruce Church (1991) 17 AARB No. 1 the Board cited
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w th approval the definition of abandonnent contained in QE Myou & Sons

(1985) 11 ARB Nb. 25, at p. 12, n. 8 as a showng that a "union [is]

either unwilling or unable to represent the bargaining unit." In this case,
since it is clear that the Unhion suffered fromno "disability", the question
becones whet her or not Respondent has shown that the union was unwlling to

represent the unit. Bruce Church al so nakes it clear that, in the context

of an abandonnent defense, "unw | |ling" nust nean nore than that a uni on has
wai ved the opportunity .to bargain:

[T] he Board has held that a Union remains the certified
representative until decertified "or until the Uhi on becones
defunct or disclains interest in continuing to represent the unit
enployees . . . ." [dtation] Mreover, the Board has defi ned
abandonnent as a show ng that the Lhion was either unwlling or
unabl e to represent the bargaining unit. [Atation] The above
standards were set out by the Board in the context of rejecting
enpl oyer clains that, as under the National Labor Rel ations Act
(NLRA), the bargaining obligation nay cease upon a show ng of good
faith belief inthe loss of majority support. The Board found
that the | anguage of the ALRA I nstead required fornal
decertification or. in essence, a show ng that the Uhi on had
effectively left the scene altogether. Bruce Church at pp. 9-10

As noted, Respondent relies heavily upon the conversation between Ronero

and Sewart to argue that the Lhion "entered into a contractual waiver of

its representation of the grape workers", Post-Hearing Brief, p. 33 and,
therefore showed itself unwilling to represent them
Athough I have found that Sewart and Ronero entered into an
under standi ng not to bargai n over grapes for two years, the agreenent by
its terns does not purport to wai ve bargaining forever. Mreover, in view
of the fact that Stewart only sought
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to obtai n such an agreenent because Ronero was" asserting the union's
representational status, Respondent is estopped fromtreating the
parties' agreenent as proof that the union was unwlling to represent
the grape enpl oyees. 20

Respondent has cited no case for the authority that a nut ual
agreenent not to bargain over part of a unit for a set period of tine
constitutes an abandonrmant.21 Not only do the terns of the agreenent speak
differently, but Sewart hinself had to agai n advi se Chavez and Rodri guez
in 1992 that he woul d not bargain over grapes. Thus, while it is true that
the Uhion did not insist upon negotiations over grapes in 1990 when S ewart
asked to put themoff, or demand negotiations in 1992 when Sewart refused
to bargain over them it is also clear that every tine ,the Uhion was given
the opportunity to bargain over dates, it al so requested bargai ni ng over
grapes and thereby asserted its representational interest.

The fact that the Uhion chose not to file unfair practice
charges in 1992 when Respondent refused to bargain is neani ngl ess: the

Board has specifically held that the failure to

20Under the doctrine of equitable estoppel,"a party that, in
obtaining a benefit, engages in conduct that causes a second party to
reasonably rely on the "truth of certain facts" that are assuned rmay not
controvert those facts later to the prejudice of the second party."
RP.C Inc (1993) 311 NLRB 232, 233. The "assuned fact" is that the Union
want ed to bargai n over grapes.

21Go‘aneral Gounsel 's and the Lhion's argunment that under Board | aw, an
agreenent that sonething is outside the scope of bargaining is unlawful is
besi de the point: Ronero and Stewart did not nake such an agreenent. They
sinply agreed not to bargain for a set period of tine.
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file charges does not extinguish the duty to bargain, GCardinal

Dstributing Gonpany 19 ALRB No. 10, p. 4

[ Respondent ' s] argunents are based on the faulty premse that
under the ALRA a failure to file a charge agai nst a purported
w thdrawal of recognition can extinguish the overall duty to
bargain. As explained by the ALJ, the only recogni zed exception to
the "certified until decertified rule" is abandonnent of the
bargaining unit .... In short, a failure to file atinely charge
agai nst an attenpted w thdrawal of recognition cannot nake the
w thdrawal effective where the statutory schene does not permt
such actions by the enpl oyer.
Ronero admtted, and | have found, that the Unhion channeled its
energies into the boycott and the Associ ate Menbershi p program and
organi zing the Goachella Val l ey tabl e grape enpl oyees, and sought access to
Respondent ' s grape enpl oyees for these purposes. Respondent argues that in
taki ng access under section 20900, the Lhion inpliedly admtted that it did
not represent the grape enpl oyees.
| reject the argunent for a variety of reasons. In the first
pl ace, while Notices of Intent to Take Access are authorized for the
pur pose of obtaining an el ection, section 20900(e) (1) (O also specifically
provides that the right to take access under secti on 20900 "recomences"
either 30 days prior to the expiration of the certification or the el ection
bar and 13 nonths prior to the expiration of the contract bar. Thus, under
the regul ations, a certified union may take access under section 20900
after the expiration of the bars to an el ection.
It is true that Board decisions repeatedly speak of post-
certification access as different fromorgani zational access and refer to
the QP. Mirphy (1977) 4 ALRB No. 106, case as the
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fountai nhead of the forner. See F&P G owers (1-984) 10 ALRB No. 28 Wiil e
there is thus a di screpancy between Board case-|aw concerni ng the source
of post-certification access and the regulations, the Uhion is plainly not
wong to have read the access regulation the way it has. Accordingly, to
the extent Respondent woul d have ne concl ude that the Whion could only be
seeki ng to organi ze enpl oyees when it took access under section 20900
access, | decline to do so. Mre inportantly, the NLRB has hel d that even
if a Lhion mstakenly seeks to have an election at a unit for which it is
already certified, such a mstake actually proves its representational
interest. Ql Capital Hectric (1992) 308 NLRB 1149.

Not only are each of the indicia relied upon by the Respondent
not sufficient in thenselves to warrant a findi ng of abandonnent, but the
Board has al so held that so long as a union asserts its representational
interest prior to the tine an enpl oyer refuses to bargai n, any defense of
previ ous abandonnent is unavailing:

Notw thstanding the relative inactivity of the union during . .
distinct tine periods, [once a] union becones active by vi rtue of
its . . requests to commence negotiations ...... it thereby
affirmatively

notified Respondent of its desire and intent to actively
represent the enpl oyees in the conduct of negotiations. A the
critical tine that Respondent [refused to bargain] its
abandonnent theory was a factual inpossibility. Wentura Gounty
Fruit Gowers (1984) 10 ALRB No. 45, p. 7-8

Accordingly, | reject Respondent's clai mof abandonnent and

find that Respondent unlawful ly refused to bargain.
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REMEDY
In Ventura Gounty Fruit Gowers, supra at p. 9, the Board

hel d that:

In F&P G owers [cite] we consi dered whet her rmakewhol e shoul d be

i nposed when an enployer's refusal to bargain is based not on a
challenge to the certification el ection but on a clai mof |oss of
naj ority support. Ve concluded that once the Board had clarified
the exclusivity of the decertification process in the related
decisions of Nsh Noroian ... [8 ALRB No. 25] and Gattle Valley
Farns [8 ALRB No. 24] the enployer could claimno public interest
inrefusing to bargain on good faith doubt of the union's najority
support, especially while its enpl oyees had sought no
decertification or rival union el ections. Snce litigation of the
claimof loss of majority support could not possibly further the
pol i cies and purposes of the ALRA we held that the enpl oyer
rather than the enpl oyees should bear the financial risk of having
tolitigate rather than bargai n and i nposed the nakehwol e renedy.

Based upon the foregoi ng, the nakewhol e renedy is

. 22
appropri at e.

CROER
WHREFCRE, as the renedy for the unfair |abor practices alleged above, |IT
| S HEREBY CRDERED THAT Respondent, its officers, agents, |abor contractors,
successors and assigns to:
1. Gease and desist from
(a) Refusing to bargain collectively in good faith wth the
Lhited FarmVrkers of Arerica, AFL-A O as the excl usive coll ective

bar gai ni ng representati ve of the (oachel | a tabl e grape

22Go‘aner al Qounsel seeks to have makewhol e commence si x nonths earlier
than My 25, 1994. S nce the Lhion was | ess than diligent in seeking to
enforce Respondent's obligations under the certification, | decline to
order the renedy to commence earlier.
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enpl oyees in the certified unit;

(b) Inany like or related manner, interfering wth,
restraining or coercing agricultural enployees in the exercise of the
rights guaranteed by Section 1152 of the Act.

2. Take the followng affirnative acti ons whi ch are deened
necessary to effectuate the policies of the Act:

(a) Uoon request, bargain collectively in good faith wth the
Lhited FarmVWrkers of Anerica, AFL-A O as the excl usive collective
bargai ni ng representative of the Goachel |l a tabl e grape enpl oyees in the
certified unit.

(b) Make its agricultural enpl oyees whole for all |osses of pay
and/ or other economc | osses they have suffered as a result of
Respondent's refusal to bargain. Loss of pay is to be determned in
accordance with established Board precedent. The anmount shal | incl ude
interest to be determned in the nanner set forth in EW Mrritt Farns

(1988) 14 ALRB No. 8.

(c) Preserve and, upon request, nake available to the Board or
Its agents for examnation and copying, all records relevant to a
determnation of the nmake whol e anounts due those enpl oyees under the
terns of the renedial order as determned by the Regional Drector.

(d) Uoon request of the Regional Drector, sign a Notice to
Enpl oyees enbodyi ng the renedi es ordered. After its translations by a
Board agent into all appropriate | anguages, as determned by the Regi onal
Orector, Respondent shall reproduce sufficient copies of the Notice in

each | anguage for all purposes
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set forth in the renedial order.

(e) Mail copies of the Notice, in all appropriate | anguages,
wthin 30 days after the date of issuance of a final renedial order, to all
agricul tural enpl oyees enpl oyed by Respondent at any tine from My 25,

1994, until the date of the nailing of the notice.

(f) Post copies of the Notice, in all appropriate | anguages, in
conspi cuous pl aces on Respondent's property for 60 days, the period(s) and
pl ace(s) of posting to be determned by the Regional Drector, and exercise
due care to replace any Notice which nay be altered, defaced, covered or
r enoved.

(g) Arrange for a Board agent to distribute and read the Notice
inall appropriate | anguages to all of its agricultural enpl oyees on
conpany tine and property at tine(s) and place (s) to be determned by the
Regional Drector. Followng the readi ng, the Board agent shall be given
the opportunity, outside the presence of supervisors and managenent, to
answer any questions the enpl oyees may have concerning the Notice and/ or
their rights under the Act. The Regional Drector shall determne a
reasonabl e rate of conpensation to be paid by Respondent, to all non-hourly
wage enpl oyees in order to conpensate themfor tine |ost at this readi ng
and during the quest ion-and-answer peri od.

(h) Provide a copy of the Notice to each agricultural enpl oyee
hired to work for the conpany for one year follow ng the i ssuance of a
final order inthis natter.

(i) Notify the Regional Drector inwiting, wthin 30
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days after the date of issuance of this order,.' of the steps
Respondent has taken to conply wth its terns, and, continue to report
periodically thereafter, at the Regional Orector's request, until full

conpl i ance is achi eved.

Dated: April 13, 1995

Thonmas Sobel ,
Chief Admnistrative Law Judge
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NOT CE TO AGR QLTURAL EMPLOYEES

After investigating charges that were filed in the B Gentro Ofice of the
Agricultural Labor Relations Board (ALRB), the General Gounsel of the ALRB

i ssued a conplaint that alleged we, DOLE FRESH FRU T GOMPANY and DOLE
FARMNG QQ INC, violated the law After a hearing at which all parties
had an opportunity to participate, the Admnistrative Law Judge found t hat
we refused to bargain wth the Uhited FarmVWrkers of Amwerica, the certified
representative of our table grape enpl oyees.

The Board has directed us to post and publish this Notice.

The Agricultural Labor Relations Act is a lawthat gives you and al |l other
farmworkers in Galifornia these rights:

1. To organi ze your sel ves;

2. To form join or help unions;

3. Tovotein a secret ballot election to decide whether you want a
uni on to represent you;

4. To bargain wth your enpl oyer about your wages and wor ki ng
conditions through a union chosen by a majority of the enpl oyees and
certified by the Board,;

5 To dact together wth other workers to hel p and protect one anot her, -
an

6. To decide not to do any of these things.

Because you have these rights, we promse that:

1) Woon denand by the Uhited FarmVWrkers of America, AFL-Q O (URW, we w |
bargain in good faith wth regard to the terns and conditions of enpl oynent
of our (oachell a tabl e grape enpl oyees.

2) Should we fail to conply wth the union's request to bargain, the Board
wll require that we nake whol e all of our grape enpl oyees who suffered
economc loss as a result of our refusal to bargain in good faith wth the
Lhited FarmVWrkers of Anerica, AFL-A O (UAW.

DATED.

DAE FRESH FRU T GOMPANY and
DALE FARMNG QO I NC,

(Represent ati ve) (Title)
|f you have any questions about your rights as farmworkers or about this
Notice, you may contact any office of the Agricultural Labor Rel ations
Board. ne office is located at 319 South Véterman Avenue, H Centro, CA
92243. The tel ephone nunber is (619) 353-2130.

This is an official notice of the Agricultural Labor Rel ations Board, an
agency of the Sate of Galifornia.

DO NOT ReEMOVE CR MUTI LATE
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