Vétsonville, California
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DEQ S ON AND CRDER SETTING MATTER FCR HEAR NG

Pursuant to the provisions of Title 8, California Gode of
Regul ations, section 20900 et seq., 1 Kusunot o Farns (Enpl oyer) has filed
the instant notion to deny access by the Uhited FarmVWrkers of America,
AFL-AQ O (UFWor Lhion) toits agricultural operations for one year and, in
addition, to bar four unnamed UFWorgani zers fromany agricul tural
operations in the area covered by the Salinas region of the Agricul tural
Labor Rel ations Board (ALRB or Board), also for one year.

As we explained in Navarro Farns (1996) 22 ALRB No. 10, the ALRB

promul gated an Access Rul e which permits uni on organi zers to take

preel ection access to the worksite in order to communi cate

1th ess otherw se indicated, all section references herein are to the
Regul ations of the Agricultural Labor Rel ati ons Board whi ch govern access by
uni on organi zers to the premses of agricultural enpl oyers.



w th enpl oyees about unionization. Such access is permtted under strict
procedural and tine and manner |imtations. (Section 20900 (e)(3)(A,
section 20900(e) (3) and (B).)

Section 20900(e) (5) (A authorizes the Board to bar | abor
organi zations as wel | as individual organizers who violate the rule from
taking access for a period of tinme to be determned by the Board fol |l ow ng
due notice and heari ng.

In Dutra Farns (1996) 22 ALRB No. 5, the Board held that an
evidentiary hearing may be held upon the filing of a notion to deny access
whi ch i s acconpani ed by decl arations in which the declarant states under
penalty of perjury that he or she has personal know edge of conduct which
denonstrates prina facie a violation of the various provisions of the access
regul ation which, if uncontroverted or unexpl ai ned, woul d warrant the deni al
of access. For the reasons di scussed bel oy the Board finds that the

Enpl oyer herein has net the Dutra standard.

According to the declarations submtted in support of the notion,
four UFWorgani zers entered the Enpl oyer's strawberry fiel ds near
Vétsonville on July 23, 1996 whil e enpl oyees were taking their |unch break. 2

Bef ore speaking w th any enpl oyees,

2There is no allegation that the organi zers entered at an i nproper
tine, or in a nunber disproportionate to the nunber of enpl oyees, or that
they failed to wear UFWbadges or otherw se identify thensel ves as UFW
organi zers. In all of those particul ar respects, therefore, as the
decl aratory support for the notion indicates, there was no violation of the
access rule. Indeed, as the UFWpointed out in its response to the notion,
the organi zers never purported to represent thenselves as acting for or on
behal f of any governnental agency and the Enpl oyer does not contend that the
conduct conpl ai ned of was nore than a single, isolated
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however, the organi zers proceeded directly to the enpl oyees' toil et
facilities and appeared to be inspecting them Qne organi zer |ater
appr oached an enpl oyee to ask how often the toilets were cl eaned, was the
drinking water fresh, did the Conpany have a limt on the use of the
toilets? A supervisor was asked where nandatory noti ces for enpl oyees were
post ed and, upon being advised that the bulletin board was | ocated at a
different Gonpany facility, handed himwhat he interpreted to be a
“citation" fromthe Galifornia Qccupational Safety and Heal th Administration
(.

The al | eged conduct in Navarro Farns (1996) 22 ALRB No. 10 is

strikingly simlar. There, two URWorgani zers took access, ostensibly to
neet wth enpl oyees in order to urge themto support the Uhion, but appeared
prinarily interested in conducting an inspection of Navarro's drinki ng water
and toilet facilities. The Board differentiated between aski ng enpl oyees for
their view of working conditions and purporting to be overseers of natters
which are not wthin the purviewof the ALRB, but of different regul atory
agencies. V¢ held there that, "inspection of the property and posi ng as
representati ves of a governnental health and safety agency clearly is not

consistent wth alimted right

incident. The Union does not believe, therefore, that the notion
establ i shes the | evel of conduct which would warrant the deni al of access to
either the Lhion or its individual organizers.

3The Enpl oyer has provided the Board with one page of what appears to
be a copy of a formprovided by CBHA The handwitten notations refer to a
| ack of posters setting forth mni numwage and/ or safety regul ati ons.
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of a | abor organization to communi cate wth and seek the support of the
enpl oyees. "

Wile it nay be true in this case that the organi zers did not
pretend to be other than representatives of the UFW the supporting
decl arations do suggest that the organi zers were prinarily interested in
I nspecting water and toilet facilities which the Epl oyer provides for
enpl oyees. Having done so, they then attenpted to serve a supervisor wth a
docunent which can only be construed as a warning to the Enwpl oyer of alleged
infractions, apparently of C8HA requirenents. (See footnote 3, supra.) To
that extent therefore, the Enpl oyer has established sufficient grounds to
warrant a hearing in order to determne whether the UFW or its individual
organi zers, abused the access rule in a nmanner whi ch woul d denonstrate
intentional or reckless disregard of the rule and/or intentional harassnent
of the enployer. (Ranch No. 1. Inc. (1979) 5 ALRB Nb. 36; L&C Harvesti ng.
Inc. (1993) 19 ALRB No. 19.)"

[ r I

“The Board does not purport to examne the content of di scussions
bet ween uni on organi zers and enpl oyees which relate to organi zati onal
purposes. As we explained, in Navarro Farns (1996) 22 ALRB No. 10, sl. op.
at p. 5 "[t]here can be no dispute that asking enpl oyees for their view of
various working conditions is consistent wth the communi cative purposes of
access." Were, however, as here, organizers appear to have utilized the
Board' s access rule, not for communicating wth enpl oyees, but for their own
first hand i nspection of the enployer's facilities, the Board can
|l egi tinately ask whet her such conduct is consistent with "the purpose of
neeting and tal king with enpl oyees and soliciting their support." (Section
20900 (e).)
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GROER

The Executive Secretary is hereby directed to set a tine and
pl ace for a hearing before an investigative hearing examner (I1HE in order
to determ ne whet her:

h July 23, 1996, did four UFWorgani zers take access to the

Enpl oyer' s premses for the prinary purpose of inspecting toilet and
water facilities and then i ssue to the Enpl oyer what woul d appear to
be either a notice of unrelated infractions of requirenents of the
CGalifornia Coecupational Safety and Heal th Admnistration (C8HA), or a
notice of intent to file a conplaint wth C8HA and, further, whether
such conduct falls outside the narrow purpose of the Board s access
rule and accordingly is actionabl e by the Board and subject to
sanctions limting or barring altogether the further taking of access
by the Uhion and/or its individual organizers for one year.

The Enpl oyer shall have the burden of proving that the Union
and/or its agents engaged i n conduct which warrants the granting of the
notion to deny access. The Lhion wll have full party status, including the
opportunity to call, examne, and cross examne wtnesses. Thereafter, the

IHEw Il issue a

Iy
Iy
Iy
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recommended deci sion to which any party may file exceptions wth
t he Boar d.

DATED Cctober 11, 1996

MOHAE B STGKER C(hai rnan

| VONNE RAMOS R GHARDSON  Menber

LINDA A FR K Menber
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CASE SUMARY

Kusunot o Far ns 22 ARB No. 11
(Whi ted Farm \Mrkers Case No. 96-PM4-SAL
of Averica, AHL-A O

Backgr ound

The Board s Access Rule grants | abor organi zati ons preel ection access to
worksites under strict tine, manner and procedural |imtations in order to
communi cate w th enpl oyees about uni oni zation. The rul e al so provi des for
the filing of notions, to deny such access by aggrieved agricul tural

enpl oyers who bel i eve | abor organi zations and/or their individual agents
have violated the rul e when they (1) disrupt operations, (2) engage in
intentional harassnent of an enpl oyer or enpl oyees, or (3) intentional ly or
reckl essly disregard the rule.

Such a notion was filed by Kusunoto Farns on the grounds that organi zers for
the Lhited FarmVWrkers of Amverica, AFL-AQ O (U”Wor Uhion), under the gui se
of taking access for the purpose of organi zi ng enpl oyees, appeared to be
primarily interested in examning the toilet facilities which the Gonpany
provides for its enpl oyees. Having conpl eted that task, one organi zer
attenpted to serve a supervisor wth what purported to be a one-page form
suppl 1ed by the Galifornia Qccupational Safety and Health Administration
(CG8HA) on which the organi zer noted that the Enpl oyer has failed to post
mni nrumwage i nfornation for the benefit of enpl oyees.

It isthe Enployer's position that the conduct described above is outside
the purposes for which the access rul e was adopted and that the Board shoul d
bar both the Lhion and its individual organi zers fromtaki ng access to any
agricultural areas wthin the coverage of the Board s Salinas regi onal
office for one year.

Board Action

The Board found that the declaratory support provided by the Enpl oyer in
support of the notion established sufficient grounds to at |east hold an
evidentiary hearing in order to permt the Epl oyer to prove that the Uhi on
and/or its agents engaged i n conduct which warrants a denial of access.
Accordingly, the Board directed that a hearing be hel d before an

I nvestigative Hearing Examner who w Il issue a recommended ruling which any
of the parties nay appeal to the Board.

* x %

This Case Summary is furnished for information only and is not an official
statenent of the case, or of the ALRB.
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