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DEOQ S AN AND (REER

This is a technical refusal to bargai n case whi ch has been
submtted directly to the Agricultural Labor Relations Board (ALRB or Board)
for decision wth a Stipulation and Satenent of Facts under which the parties
agreed to waive their right to a hearing pursuant to Labor (ode section 1160.
2.1 The parties have stipul ated that the pl eadi ngs and ot her rel evant
docunents contained in the record of the underlying representation proceed ng
(Case Nos. 89-RG5-M & 89-RG5-1-M) , as well as the unfair |abor practice
charge, the unfair |abor practice Gonplaint, the Answer to the Conplaint, the
Sipulation and exhibits attached thereto, and briefs to the Board in Case Nb.

93-CE-37-M, wll constitute the entire record in this case.2

% Al section references herein are to the Galifornia Labor Code unl ess
ot herw se speci fi ed.

2 Respondent has al so requested oral argunent before the Board in this
natter. As we find that Respondent's 93-page brief adequately addresses the
Issues it seeks to raise in this case, we hereby deny the request.



n January 20, 1994, the Executive Secretary of the Board i ssued
an order transferring this nmatter to the Board for decision. The Board has
consi dered the record, including the stipulation of the parties and their
briefs and, on the basis thereof, issues the follow ng findings of fact,
conclusions of law and renedial QOder.

Backgr ound

h August 10, 1989, pursuant to a petition for
certification filed by the Uhited FarmVWrkers of Anerica, AFL-AQ O (UFWor
Lhion) , the Board conducted an election at Ace Tomato Go. , Inc. (Ace or
Enpl oyer) in a bargaining unit designated as all the agricultural enpl oyees
of Ace located in San Joaquin Qounty, California. The final tally of
bal | ot s showed 160 votes for the Uhion, 49 against, and 103 chal | enged
bal I ots. > Ace ti nely filed el ection objections, of which sone were di smssed
and sone were schedul ed by the Executive Secretary for an evidentiary
hearing. After a 17-day hearing, the Investigative Hearing Gficer (1H
i ssued hi s decision on January 15, 1992, recommendi ng that the el ection be
certified. Acetinely filed exceptions, and on Gctober 20, 1992, the Board
issued its .decision in Ace Tomato (o., Inc. (1992) 18 ALRB No. 9,

certifying the UFWas the excl usi ve bargai ning representati ve of all of

Ace's agricultural enpl oyees |ocated in San Joaquin Gounty, California.

3 Snce the chall enges were insufficient in nunber to affect the
outcone of the el ection, they were not resol ved.

20 ALRB No. 7 2.



h July 19, 1993,4 the UFWfiled an unfair | abor
practice charge alleging that since June 25 Ace had been refusing to bargai n
wth the Lhion. On Septenber 23, General (ounsel issued a conpl ai nt
alleging Ace's refusal to bargain and seeki ng a nmakewhol e renedy for Ace's
enpl oyees for all economc losses resulting fromthe refusal. Inits
answer, dated Septenber 29, Ace acknow edged that it had engaged in a
technical refusal to bargain but asserted that the Board shoul d not have
certified the el ection because of alleged pre-el ection viol ence, threats and
coercion coommtted by the UFWand its supporters.

Respondent's Brief to the Board

Ace's lengthy brief contains two prinary argunents:

1) the Board shoul d re-examne the underlying record of alleged pre-el ection
viol ence, threats and coercion and revoke the certification and set aside
the results of the el ection, and

2) inthe alternative, the Board should find this a "close" case for which
the nakewhol e renedy is i nappropriate.

Ace argues that the election herein involved threats, violence,
coercion and intimdation that exceeded the | evel of msconduct which caused
the Board to set aside the el ections in Ace Tomat o Conpany/ George B. Laqori o
Farns (1989) 15 ALRB No. 7 (Ace |) and T. Ito & Sons Farns (1985) 11 ALRB

No. 36 (Ito) . dting Ito and Sub-Zero Freezer Go., Inc. (1984) 271 NLRB 47

[116 LRRVI 1281], Ace urges the Board to reconsider its decision

4 Al dates herein refer to 1993 unl ess ot herw se specified.
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in Ace Tomato Go., Inc., supra. 18 ARB Nb. 9, and set aside its

certification of the August 10, 1989, el ection.

Arguing that the credibility resolutions of the |HE herein were
"one-sided" and "result-oriented,” Ace asks the Board to ignore the IHE s
determnations of credibility and make its own finding, based on an
i ndependent review of the entire record, that incidents of violence, threats
and intimdation interfered wth the el ection process. Ace al so asserts
that the Board failed to followthe Galifornia Suprene Gourt's ruling in
Triple E Produce Gorp. v. Agricultural Labor Relations Bd. (1983) 35 Cal.3d
42 [196 Cal . Rotr. 518] (Triple H that statenents nade during el ection

canpai gns can reasonabl y be expected to be di scussed and repeated anong t he
electorate, so that their inpact carries beyond the person to whomthey are
di rect ed.

Ace further argues that the Board erred in upholding the IHE s
excl usi on of testinony regardi ng wtnesses' subjective reaction to alleged
msconduct. Ace contends that the Board s failure to consider such
testinony is contrary to the Galifornia Suprene Qourt's decision in Triple
E

dting National Labor Relations Board (NLRB) case |aw, Ace
asserts that under a "nass action” theory of liability, the UFWnust be
hel d responsibl e for pre-election actions of its supporters because "l arge
groups of individuals do not act collectively in the absence of

| eadership.” (Mulcan Materials Go. v. Lhited Seel Wirkers (5th dr. 1970)
430 F. 2d 446 [74 LRRMI 2818, 2825].) Thus, Ace asks the Board to set aside

the el ection

20 AARB No. 7 4.



herei n because of tlie UPWs failure to disavowits supporters' alleged
acts of violence and intimdation.

Fnally, Ace argues that in the event the Board does not set
aside the election, this is a "close case" that raises inportant issues
concer ni ng whet her the el ection was conducted in a nanner that truly
protected the enpl oyees' right of free choice. Further, Ace naintains that
it has proceeded in a good faith and tinely manner in its technical refusal
to bargain. Therefore, it contends, the nakewhol e renedy is unwarrant ed
herei n under the standard established in J. R Norton Go. v. Agricul tural
Labor Relations Bd. (1979) 26 Gal.3d 1 [160 Gal . Rotr. 710].

UFWs Brief to the Board

The UFWargues that since the Board found no preel ection
m sconduct attributabl e to union organi zers or agents, and no conduct by
third parties (i.e., persons not acting as agents of the Lhion or the
Enpl oyer) sufficient to nake enpl oyee free choice in the el ection
I npossi ble, there is no reasonabl e basis for the Enployer's litigation
posture. The Unhion asserts that Ace's "mass action” theory is irrel evant,
because a union cannot be held vicariously liable for the actions of
enpl oyees or union supporters if the actions were not authorized or ratified
by the union. (dting Lhited Mne Wrkers v. @bbs (1966) 383 U S 715 [61
LRRVI 2561] . )

The Uhion contends that Ace was not reasonabl e in argui ng that

the el ection shoul d be set aside under the authority
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of cases suchas T. | to & Sons Farns, supra. 11 AARB No. 36 (Ito) , and

Sub-Zero Freezer ., Inc., supra, 271 NLRB 47, as the third-party threats

in those cases were far nore serious and w despread than the isolated and
nostly mnor incidents occurring in the instant case. The Board found the
nost unruly striker behavior to have occurred before the UFWtook over the
strike, 17 days prior to the election and 11 days before the Lhion's
petition for certification was filed, the UFWstates, and the Board

concl uded that the Uhion was relatively successful in discouragi ng

vi ol ence, since the atnosphere was quel led in the days i nmedi atel y before
and during the election. S nce the Enpl oyer's claimthat the el ection
shoul d be invalidated is unsupported by | aw or the facts, the Uhion argues,
its litigation posture is clearly unreasonabl e.

The Uhion further contends that the Enpl oyer has acted i n bad
faith in seeking judicial review For exanple, although the evidence
establ i shed that the UFWdid not take over the strike anong Ace enpl oyees
until July 26, 1989, the Enpl oyer spent days at the hearing putting on
"incredible" testinony in a "desperate" attenpt to place the UFWat Ace's
Turner Ranch on July 24, 1989. As another exanpl e of Ace's alleged bad
faith, the Uhion cites the Ewl oyer's clains (which the Board found to be
exaggerated) that the | HE discredited every Enpl oyer witness in every
material respect and credited every URWw t ness.

In conclusion, the UFWargues that Ace has gone through the

notions of contesting the election results as a pretense to
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avoi d bargai ning, and that a nakewhol e award i s necessary in order to
ensure that Ace does not avoid its bargai ning obligations.

General ounsel's Brief to the Board

General Gounsel notes that this Board, follow ng the practice of
the NLRB, does not permit relitigation of representation issues in unfair
| abor practice proceedi ngs, absent a denonstration of extraordi nary

circunstances. (dting, inter alia, Linoneira Gonpany (1989) 15 ALRB No. 20

and Miranaka Farns (1986) 12 ALRB Nb. 9.) General (ounsel argues that Ace

has nade no such show ng, but nerely is contending that the Board erred in
Its previous decision.

There are significant differences, General Gounsel argues,
bet ween the pre-el ecti on conduct occurring in the instant case and the

violence and threats surrounding the el ections in Ace | and Ito. For

exanple, in Ace |. violence occurred on the very day of the election, in the
presence of |large nunbers of eligible voters. Three days before the

el ection, union supporters bonbarded a | abor consultant's car wth tomnat oes
and hard dirt clods and rocked the car as if to overturnit. O the sane
day, strikers bonbarded workers wth hard dirt clods and unri pe tonat oes.
Inlto, threats of job loss and threats to call the inmgration authorities
were nade to enpl oyees during the course of a strike and were repeated on

the day of the election to workers waiting inline to vote. 1In both Ace |

and Ito, the
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nunber of enpl oyees directly exposed to threats and vi ol ence approached
anmjority of the eligible voters.

In contrast, General (ounsel argues, the evidence in this case
does not indicate an atnosphere of fear or coercion such as existed in Ace
| and Ito. Here, there were no w despread or repeated threats acconpani ed
by acts of force, no threats nade on or near el ection day, and the only
tonmato or dirt clod throw ng incident occurred before the UFWassuned
control of the strike. Wrkers were not physically forced fromthe fields,
and there were no incidents of whol esal e attacks on worker-filled vehicles
or the brandishing of firearns. Further, none of the alleged m sconduct
was successfully attributed to the UFWor its agents. Thus, General
Qounsel submts, Ace has nade no show ng of any circunstances permtting an
exception to the Board s general rule against relitigation.

O the question of nakewhol e, General (Gounsel argues that Ace's
litigation posture is neither reasonable nor in good faith. Mst of Ace's
contentions involve issues of fact, and an admni strati ve agency's findi ngs
of fact are accorded great deference by reviewng courts. (dting Tex-Cal
Land Managenent, Inc. v. Agricultural Labor Relations Bd. (1979) 24 Gal.3d
335 [156 CGal . Rotr. 1.) Under the third-party standard applicabl e herein,

General ounsel asserts, it cannot reasonably be contended that the all eged
conduct was so aggravated that it created an at nosphere of fear or reprisal
naki ng enpl oyee free choice inpossible. S nce the Enpl oyer has not rai sed

any novel
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i ssues and the Board's findings are clearly supported by substanti al
evi dence, General (Gounsel concludes, Ace cannot be acting in the good faith
belief that the el ection was not properly conducted, and an award of
nakewhol e i s appropri at e.
Anal ysi s

1. Reliticration

This Board follows the practice of the NNRBin refusing to
permt relitigation of representation issues in unfair |abor practice
proceedi ngs, absent newy di scovered or previously unavail abl e evi dence, or
a denonstration of extraordinary circunstances warranting such relitigation.

(Li nonei ra Gonpany, supra. 15 AARB No. 20. The NLRB's decision in Sub-Zero

Freezer-(., Inc., supra. 271 NLRB 47, provides a limted exception to the

general rule against relitigation for cases in which w despread threats
acconpani ed by property danage created an at nosphere of fear and reprisal
preventing a free and fair election. In lIto, a technical refusal to bargain
case, the ALRB fol | oned the Sub-Zero exception and set aside the underlying
el ecti on where w despread threats and physical force agai nst workers had
nade free choice in the el ection inpossi bl e.

Both this Board and the NLRB gi ve | ess wei ght to m sconduct
commtted by union supporters or workers in general than to m sconduct
attributable to a party (e.g., an enpl oyer representative or a uni on
official, organizer or agent). Msconduct attributable to a party warrants

setting aside an election if it may reasonably be said to have affected the

20 AARB No. 7 9.



outcone of the election. (Baia' s P ace (1984) 268 NLRB 868 [ 115 LRRV

1122].) However, the test used to review nonparty conduct is whether it is
so aggravated that it creates a general atnosphere of fear or reprisal
rendering enpl oyee free choice in the election inpossible. (T. Ito & Sons

Farns, supra, 11 ALRB No. 36, at p. 10.)

Ace attenpts to make the pre-July 26, 1989 conduct in this case
attributable to the UFWunder the "nmass action" theory of liability. The
"mass action" theory does not apply to the facts of this case, however. In
the court of appeals case cited by Ace, Mulcan Materials . v. lLhited
Seel Wirkers (5th dr. 1970) 430 F. 2d 446 [ 74 LRRM 2818], the court rul ed

that acts of a union agent coomtted wthin the scope of his general
authority were bindi ng upon the union regard ess of whether they were
specifically authorized or ratified. The court al so nade a general
statenent that as long as a union is functioning as a union it nust be hel d
responsible for the nass action of its nenbers. (74 LRRMat pp. 2825-
2826.)

The conduct precedi ng the UFWs invol venent herei n cannot be
hel d to constitute nmass action of union nenbers. Mreover, under the
Agricultural Labor Relations Act (AURA or Act), there is no rule of strict
liability for either enployers or unions; rather, the Board | ooks to
traditional agency principals to determne a party's responsibility for the
acts of others. (Msta Verde Farns v. Agricultural Labor Rel ations Bd.

(1981) 29 Cal.3d 307, 326 [172 Cal . Rotr. 720]; Furukawa Farns

20 ALRB No. 7 10.



(1991) 17 ARBNo. 4) Inthe instant case, the Board affirned the |HE s
conclusion that the Enpl oyer failed to establish that the UPWexpressly
granted authority to any worker or striker to engage i n msconduct, and
failed to establish any apparent authority whi ch woul d have required sone
type of ratification or acqui escence by the UFW (Ace Tomato (., Inc.,

supra. 18 ALRB No. 9, at pp. 12-13.)

Ace's contention that Triple E requires the Board to consi der
W t nesses' subjective reaction to alleged coercion is incorrect. As the
Board said in Ito, whether a statenment is coercive does not turn on an
enpl oyee' s subj ective reaction but depends upon whet her the statenent
reasonabl y tends to coerce an enployee. (T. Ito & Sons Farns, supra. 11

ALRB Nb. 36, at pp. 10-11.) This standard is consistent wth the

Gilifornia Suprene Qourt's statenment in Triple E that:

[in] assessing the effect of [a] threat, we do not inquire into the
subj ective individual reactions of a particular enpl oyee but rat her
determne whet her the statenents, considering the circunstances
surrounding their utterance, reasonably tended to create an

at nosphere of fear and coercion. (Triple E Produce Corp. v.
Agricultural Labor Relations Bd., supra. 35 Cal.3d 42, 55.)

Thus, the Board properly upheld the IHEs exclusion of
subjective testinony, and such exclusion provides no grounds for
relitigation.

Ace has also failed to denonstrate that the Board s refusal to
invoke the NLRB' s "smal | plant doctrine” herein was inconsistent wth the
Triple E decision. The | HE anal yzed in sone detail the NLRB cases cited

by the Galifornia Suprene Court

20 ALRB No. 7 11.



in Triple Ewhen it applied the doctrine, which presunes that threats nade
to workers may reasonabl y be expected to have been di scussed and

di ssemnated anong al |l enpl oyees. The IHE and subsequently the Board,
found all of the NLRB cases distinguishable. The NLRB has generally
applied the doctrine in discrimnation cases to permt an inference of

enpl oyer know edge of union or other protected activity. As the court of
appeal s indicated in D& D D stribution Conpany v. National Labor Rel ations
Board (3rd dr. 1986) 801 F.2d 636 [ 123 LRRM 2464] :

the essence of the snall plant doctrine rests on the viewthat an

enpl oyer at a snall facility is likely to notice activities at the

pl ant because of the cl oser working environnent between nanagenent and

labor. (801 F.2d 636, 641, fn. 1.)

In cases where the NLRB has applied the doctrine to infer broad

di ssemnation of union threats, the facts have generally shown a srmall unit
(or at least a very narrownmargin of victory in the election) , and threats
bei ng made by union officials or union agents. (See, for exanple, lhited
Broadcasti ng GConpany of New York (1980) 248 NLRB 403 [ 103 LRRVI 1421]; Sav-
h-Druas. Inc. (1977) 227 NLRB 1638 [95 LRRVI 1127]; S eak House Meat

Gonpany. Inc. (1973) 206 NLRB 28 [84 LRRM 1200].) The cited cases have no

application in the instant case, which shows a large nargin of victory, a
| arge unit covering a nunber of fields in San Joaquin Gounty, and no
finding that any union official or agent nade any threats.

Ace's argunent on this issue is further weakened by the fact

that of the exanples it cites of "threats" whi ch should be

20 ALRB N\o. 7 12.



presuned to have been di ssemnated, all involve conduct which the | HE and
the Board found not to have been established. For exanple, contrary to the
Enpl oyer's claimthat on August 7, 1989, a UPWrepresentative tol d enpl oyees
that tires would continue to be punctured if people did not join the Union,
the |HE (affirmed by the Board) found that the testinony of the Enpl oyer's
W tness was too vague and unreliable to support a finding that anyone had
nade the alleged threat. Smlarly, the IHE (affirned by the Board) found
that the testinony of an Enployer's wtness that workers were shoved or
pushed at Dellaringa Ranch on August 8 or 9, 1989, was too vague to support
a finding, and he concluded that the incident did not occur.

Thus, Ace has failed to showthat the Board s refusal to apply
the snall plant doctrine herein requires relitigation, since National Labor
Rel ations Act (NLRA) precedent does not indicate that the NLRB applies the
doctrine in cases such as the instant case involving a large unit and a
large margin of victory in the election. Further, even if the doctrine were
appl i cabl e herein, the Enpl oyer could not be entitled to a presunption of
di ssemnation of alleged threats which were found in fact not to have been
est abl i shed.

Ace has asked the Board to ignore the IHE s credibility
resol uti ons and make its own i ndependent review of the record and set aside
the el ection results. Ace has repeated the sane argunents it nade inits
exceptions brief tothe IHE decision, i.e., that the IHEs credibility

resol utions had no legitinate
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basi s and denonstrated bias on the part of the hearing examner. However,
the Board has al ready nmade an i ndependent revi ew of the underlying record
and determned that the IHE s credibility resol uti ons shoul d be uphel d.
As the Board pointed out in footnote 4 of its decision in the
representati on case, the Enployer's claimthat the | HE di scredited every
Enpl oyer witness in every nmaterial respect and credited every UFWw t ness

was exaggerated and incorrect. (Ace Tomato (., Inc., supra. 18 ALRB Nb.

9, pp. 7-8, fn. 4.) Athough the Board noted that it was sonewhat
unconfortable with the IHE s frequent use of "stock" phrases to discredit

W tnesses (e.g., "vague, rehearsed," or "coached"), it observed that such
descriptions of testinony are exactly the kind of deneanor-based
credibility findings which ordinarily shoul d not be disturbed upon the
Board' s review of the cold record. Mreover, the Board found that in nost
cases such descriptions of testinony by the | HE were backed up with
specific exanpl es of testinony supporting the | HE s concl usi ons.
Inrepeating its argunents regarding credibility resolutions in
its current brief to the Board, Ace fails to denonstrate that the I|HE s
resol uti ons were biased, result-oriented or inherently inprobable. S nce
Ace has not shown that the clear preponderance of all the rel evant evi dence
denonstrates that the credibility findings herein were incorrect, its

clains
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do not provide a basis for relitigation of the pre-el ecti on conduct.

(Sandard D'y V| Products (1950) 91 NLRB 544 [26 LRRVI1531].)

Ace asks the Board again to conpare the pre-el ection conduct in

this case to the conduct that occurred in Ace Tonato Conpany. Inc./Georae B

Laaorio Farns, supra. 15 ARB No. 7 and T. Ito & Sons Farns, supra. 11 ALRB

Nb. 36. Ace asserts that the instant case invol ves m sconduct which
"dwarfs" the conduct which caused the Board to set aside the el ections in
the two earlier cases. Again, however, Ace has relied on discredited
testinony to support its clains.

For exanpl e, w thout specifying dates or |ocations, Ace asserts
that "on nmultiple days" before the el ection, workers' vehicles were pelted
wth rocks and dirt clods, pounded on and rocked back and forth as if to
turn themover, that non-striking workers were driven fromthe field under a
hail of hard green tonatoes, and that on three separate days workers' car
w ndows were shot out or otherw se broken. The credited testinony, however,
does not support these assertions. The IHE found that on July 24, 1989,
bef ore the UFWwas invol ved, sone strikers entered a field after the
najority of workers had already | eft and threw sone tonat oes, and that one
wonan nay have been hit. He found that there was sone pushing of vans on one
occasi on, but never any danger of thembeing turned over. He did not credit
any incidents of vehicles being pelted wth rocks or dirt clods, found no

evi dence that workers |left the fields because of
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coercion rather than because they were supporting the strike, and concl uded
that the Enpl oyer failed to establish that any vehicl e w ndows were broken
by strikers or Uhion supporters.

The Enpl oyer al so asserts that on unspecified occasi ons workers'
vehi cl es were stopped fromentering or exiting fields, non-striking workers
were subjected to racial insults and threats of physical beatings if they
failed to honor the strike, and tires were punctured in order to prevent
workers fromgetting to work. The credited testinony does not support any
of these assertions, either. The IHE found that the Ewpl oyer failed to
establish that workers were prevented fromentering or exiting fields, or
that strikers nade serious threats rather than sinply urging enpl oyees to
stop working and join the effort to get nore pay, or that any tires were
punct ured by Uhi on supporters.

The Board' s decision in 18 AARB No. 9 careful ly
conpared the conduct in this case to the conduct in Ito and Ace | and NLRB
cases in which el ections have been overturned on the basis of third-party

msconduct. In Ace | and Ito, threats and viol ence occurred in the

presence of |large nunbers of eligible voters and conti nued on the very day
of the voting. In the instant case, the Board found that the nost unruly
striker behavior occurred on July 24, 1989, before the UFWwas invol ved in
the strike. The incident occurred 17 days prior to the election, and 11
days before the Lhion filed its petition for certification. The Board
found that in contrast to cases in which the ALRB or the NLRB has set aside

el ections on the basis
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of third-party msconduct, the evidence in this case denonstrated no

di ssemnation of threats anong enpl oyees, no threats or other m sconduct
tied to voting, sonme pushing of cars but no attenpts to overturn them no
vandal i smtied to Lhion agents or supporters, and no msconduct occurring on
the day of the election. The Board properly concluded that the incidents
that did occur were isolated in what was overal | a peaceful atnosphere, and
that they provided no basis for overturning the el ection results.

Ace has not denonstrated that the actual conduct occurring in this

case provides any grounds for overturning the election. Ace's attenpt to
rely on unproven incidents of alleged msconduct, based on di scredited
testinony, does not provide a legitinate basis for relitigating the Board's
representation decision. V& therefore deny the Enpl oyer's request that we
revoke the certification and set aside the results of the August 10, 1989
el ecti on.

2. Makewhol e

In Georcre Arakelian Farns. Inc. v. Agricultural Labor Rel ations

Bd. (1985) 40 Cal.3d 654 [221 Cal . Rotr. 488], the Galifornia Suprene Court

approved the Board's post-J. R Norton Go. v. Agricultural Labor Rel ations

Bd. ; supra. 26 Cal.3d 1, approach to determning the appropriateness of a

nakewhol e renedy in technical refusal to bargain cases. The Board' s
approach requires consideration of both the nerit of the enpl oyer's

chal lenge to the certification of the election and the enpl oyer's
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notive for seeking judicial review Thus, the Board w Il consider any
avail abl e direct evidence of good or bad faith, together wth an
eval uation of the reasonabl eness of the enployer's litigation posture,

t o det er m ne:

whet her the enpl oyer went through the notions of contesting the
election results as an el aborate pretense to avoi d bargai ni ng or
whether it litigated in a reasonabl e good faith belief that the uni on
woul d not have been freely sel ected by the enpl oyees as their

bargai ning representative had the el ecti on been properly conduct ed.
(J. R Norton Go. v. Agricultural Labor Relations Bd., supra. 26
Gal.3d 1, 39.)

The reasonabl eness of an enployer's litigation posture is

determned by:
an obj ective evaluation of the clains in the Iight of |egal
precedent, common sense, and standards of judicial review and the
Board nust | ook to the nature of the objections, its own prior
substantive rulings and appel | ate court decisions on the |Issues of
substance. Pertinent too, are the size of the election, the extent
of voter turnout, and the nargin of victory. (George Arakelian
Farns, Inc. v. Agricultural Labor Relations Bd., supra. 40 CGal.3d
654, 664-665.)

Mbst of the Enpl oyer's contentions herein invol ve issues of
fact. Because of the Board' s |abor |aw expertise and its statutory role as
fact finder, reviewng courts accord great deference to the agency's
findings of fact, which are overturned only if not supported by substanti al
evidence. (Tex-Cal Land Managenent. Inc. v. Agricultural Labor Rel ations

Bd., supra. 24 Cal.3d 335.)

V¢ find that Ace has not provided any reasonabl e basis for
overturning the factual findings and credibility determnations nade by the
| HE and uphel d by the Board herein. Inits brief to the Board, the Epl oyer

repeats its unfounded

20 ALRB No. 7 18.



assertion that the IHE discredited every Enpl oyer witness in every naterial
respect and credited every UPWwitness. In its decision, the Board properly
found this claimto be exaggerated and untrue. The Enpl oyer has not even
attenpted to showthat the | HE s deneanor-based credi bility resol uti ons were
incorrect under the "clear preponderance of all the rel evant evi dence"

standard established in Sandard Dry V@l | Products, supra. 91 NLRB 544.

Ace's contention that the i nstant case invol ves threats,
viol ence, coercion and intimdation that "dwarf" the conduct which | ed the

Board to set aside the elections in Ace | and Ito is frivolous and | acki ng

in good faith, since Ace relies on discredited testinony in describing the
alleged incidents herein, which it attenpts to conpare to actual incidents
inthe earlier cases. Thus, Ace's argunent that the authority of Ace | and
Itorequires relitigation of the representation case herein is neither
reasonabl e nor in good faith.

Ace's argunent that the UPWwas responsi bl e for the conduct of
strikers on July 24, 1989 under a "nass action" theory of liability is
unreasonabl e, since the theory applies only to agents of a union. (Ml can

Miterials . v. Lhited Seel Wrkers. supra. 430 F.2d 446.) In the instant

case, both Enpl oyer and Uhion wtnesses testified that the UFWdid not take
over the strike until the afternoon of July 26, 1989. There was no show ng
that any of the participants in the July 24, 1989 incident were even Uhion

nenbers, much | ess Lhi on agents.

20 AARB No. 7 19.



Ace's claimthat, under NLRB case | aw the URWshoul d be hel d
responsi bl e for alleged msconduct occurring after July 24, 1989, is also
unreasonable. Awunion is generally not responsible for an enpl oyee's acts
unl ess the enpl oyee is an agent of the union, and the conduct of pro-union
enpl oyees wll be attributed to a union only where the uni on has
"instigated, authorized, solicited, ratified, condoned or adopted' the
conduct. (Kux Manufacturing Go. v. NLRB (6th dr. 1989) 890 F. 2d 804 [ 132
LRRVI 2935, 2939].) The burden of proof in establishing agency is on the

party asserting the agency rel ationship. (San Oeao Nursery (1979) 5 ALRB

Nb.43.) Ace has not shown any error in the I|HE s conclusion that Ace
failed to neet its burden of establishing that the UPWgranted express or
apparent authority to any worker or striker to engage i n msconduct. Ace's
contention that the UFWhad a duty to di savow the al |l eged m sconduct herein
is therefore frivol ous.

Ace's argunent that the Board shoul d have admtted testi nony
regardi ng w tnesses' subjective feelings and reactions is not a reasonabl e,
good-faith argunent, since both ALRB and NLRB precedent clearly hol d that
the subjective reactions of enployees are irrelevant to the question of
whet her there was, in fact, objectionable conduct. (Ewrson Hectric

Gonpany (1980) 247 NLRB 1365, 1370 [ 103 LRRM 1389]; Aari-Sun Nursery (1988)

13 ALRB Nbo. 19.) Ace's assertion that Triple E requires the admssion of
such evi dence i s unreasonabl e, since the court specifically stated that in

assessing the effect of athreat, it
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does not inquire into the subjective individual reactions of enpl oyees, but
rather determnes whether the statenent reasonably tended to create an
at nosphere of fear and coercion. (Triple E Produce Corporation v.

Agricultural Labor Relations Bd., supra. 35 Cal.3d 42, 55.)

Smlarly, Ace's argunent that the Board s refusal to apply the
NLRB s "small plant” doctrine was inconsistent wth Triple E does not
indi cate a reasonabl e, good-faith litigation posture. The |HE herein
careful |y anal yzed the rel evant NLRB cases appl ying the doctrine and found
themal | distinguishable. The doctrine is clearly not applicable in this
case, which involved a large unit, a large margin of victory, and no finding
that union agents or representatives nmade any threats. Further, the
exanpl es Ace cites as "threats" that shoul d be presuned to have been
di ssemnated al | involve conduct which the | HE and the Board found not to
have been established. To argue that the Board erred in refusing to presune
di ssemnation of unsubstantiated "threats" does not indicate a reasonabl e,
good-faith litigation posture.

V¢ concl ude that Respondent has advanced argunents t hat
denonstrate it is not pursuing its objections in the reasonabl e good-faith
belief that the Lhion was not freely sel ected by the enpl oyees as their
bargai ning representative, but is sinply going through the notions of
contesting the election results as an el aborate pretense to avoi d
bargaining. (J. R Norton . v. Agricultural Labor Relations Bd., supra.
26 Gal.3d 1, 3.)
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Therefore, we wll inpose a nmakewhol e renedy for Ace's refusal to bargain
with the UFW®
CROER
By authority of Labor Code section 1160.3 the
Agricultural Labor Rel ations Board (Board) hereby orders that Respondent
Ace Tomato (0., Inc., its officers, agents, successors, and assigns
shal | :
1. Gease and desi st from
(a) Failing or refusing to neet and to bargain
collectively in good faith, as defined in section 1155.2(a) of the
Agricultural Labor Relations Act (Act), with the Unhited FarmVérkers of
Anerica, AFL-A O (URW as the certified excl usi ve bargai ning representative
of its agricultural enpl oyees; and
(b) Inany like or related manner interfering wth,

restraining, or coercing agricultural enployees in the

° ¢ di sagree wth our dissenting colleague's argunent that the
nakewhol e period shoul d not commence until the date on which the Galifornia
Suprene Gourt denied review of the Board s decision in Triple E Produce
Qorp. (1993) 19 ALRB No. 2. Aparty's litigation posture is determned at
the tine it initially refuses to bargain wth the certified union. The
deci sions of this Board, the recogni zed expert body in determning issues
of fact and interpreting the ALRA are traditional |y given deference by
review ng courts. The Board upheld the results of the electionin Triple E
in February 1993. Thus, Respondent was on notice when it refused to
bargai n herein on June 25, 1993, that there were no reasonabl e grounds to
bel i eve the el ection woul d be overturned in this case, where the |evel of
al | eged msconduct was less than that in Triple E To allowa party to
claamthat its litigation posture is reasonabl e sinply because the deci sion
in anot her case has not yet been finally reviewed by the Galifornia Suprene
Gourt woul d be to encourage unnecessary |itigation.
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exercise of the rights guaranteed themby section 1152 of the Act.
2. Take the followng affirnati ve acti ons whi ch are deened
necessary to effectuate the policies of the Act:

(a) Won request neet and bargai n coll ectively in good
faith wth the URW as the excl usive col |l ective bargai ning representative of
its agricultural enployees and, if agreenent is reached, enbody such
agreenent in a signed contract;

(b) NMake whole its agricultural enpl oyees for all |osses
of pay and other economc |osses they have suffered as a result of
Respondent's failure and refusal to bargain in good faith wth the UFW such
amounts to be conputed in accordance wth established Board precedents, plus
interest thereon, conputed in accordance with the Board' s Decision and Q der

in EW Mrritt Farns (1988) 14 ALRB No. 5. The nakewhol e period shal |

extend fromJune 14, 1993, until the date on whi ch Respondent commences good
faith bargaining wth the UFW

(c) Provide a copy of the attached Notice in the
appropriate | anguage(s) to each agricultural enpl oyee hired by Respondent
during the 12-nonth period fol | ow ng the date of issuance of this Qder;

(d) Preserve and, upon request, nake available to the
Board and its agents, for examnation, photocopying, and ot herw se copyi ng,
all payroll and social security paynent records, tine cards, personnel
records and reports, and all other records rel evant and necessary to a

determnation, by the
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Regional Drector, of the amounts of nakewhol e and interest due under the
terms of this Oder;

(e) Sgnthe Notice to Agricultural Enpl oyees
and, after its translation by a Board agent into all appropriate | anguages,
nake sufficient copies in each | anguage for the purposes set forthinthis
Q der;

(f) Ml copies of the attached Notice, in all
appropriate | anguages, wthin 30 days of issuance of this Oder to al
agricultural enployees inits enploy at any tine during the period from
June 14, 1993, until June 13, 1994;

(g) To facilitate conpliance wth paragraph (h) and (i)
bel ow, upon request of the Regional Drector or his designated Board agent,
provide the Regional Drector wth the dates of Respondent's next peak
season. Shoul d the peak season have begun at the tine the Regional
Drector requests peak season dates, informthe Regional Drector of when
the present peak season began and when it is anticipated to end in addition
toinformng the Regional Drector of the anticipated dates of the next
peak season;

(h) Post copies of the attached Notice, in al
appropriate | anguages, for 60 days, in conspicuous places on its property,
the exact period(s) and place(s) of posting to be determned by the
Regional Drector, and exercise due care to repl ace any copy or copies of

the Notice which nay be altered, defaced, covered, or renoved,;
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(i) Arange for a representative or a Board agent to
distribute and read the attached Notice, in all appropriate | anguages, to
all of its agricultural enployees on conpany tine and property at tine(s)
and place (s) to be determned by the Regional Drector. Follow ng the
readi ng, the Board agent shall be given the opportunity, outside the
presence of supervisors and nanagenent, to answer any questions the
enpl oyees may have concerning the Notice or their rights under the Act. The
Regional Drector shall determne the reasonabl e rate of conpensation to be
pai d by Respondent to all piece-rate enpl oyees in order to conpensate them
for tinme lost at this reading and during the question-and-answer period; and

(j) Notify the Regional Drector in witing,
wi thin 30 days of the issuance of this Oder, of the steps it has taken to
conply wth its terns, and nake further reports at the request of the
Regional Drector, until full conpliance is achieved .

ITIS FALIRTHER GRCERED that the certification of the Lhited Farm
VWrkers of Anerica, AFL-A Q as the excl usive coll ective bargai ni ng
representati ve of Respondent's agricultural enpl oyees be, and it hereby is,
extended for a period of one year commencing on the date on whi ch Respondent
commences to bargain In good faith wth the UFW

June 14, 1994

R

BRICE J. JANA AN GA RN

AR Y»

| VONNE RAMCS R CHARCSON Board Menber .
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MEMBER FR (K, Goncurring in Part and O ssenting in Part:

I concur wth ny colleagues that Ace has not presented sufficient
grounds to reexamne our earlier decision to certify the results of the
August 10, 1989 election. Wile | also agree that an award of bargai ni ng
nakewhol e is appropriate in this case, for the reasons that follow I
bel i eve that the begi nning of the nakewhol e period shoul d be January 26,
1994, the date on which the Galifornia Suprene Gourt denied review of the
Board's decision in Triple E Produce Gorp. (1993) 19 ALRB No. 2.

In Triple E a case which involved strike and
organi zational activity in the sane area and tine period as the
activity inthe instant case, the Board reaffirned its earlier
certification of an election but did not award bargai ni ng
nmakewhol e.  The Board found that such an award was not
appropriate in that case because, in the underlying decision
certifying the el ection, the Board had acknow edged, in essence,
that the natter presented a cl ose question. Therefore, the Board
20 ALRB Nb. 7 26.



concl uded that the enployer in Triple E had a reasonabl e litigation posture
and was not shown to have gone through the notions of contesting the
el ection results as a pretense to avoid bargaining. (See J. R Norton (.
v. Agricultural Labor Relations Board (1979) 26 Cal.3d 1 [160 Cal . Rotr.
710]; George Arakelian Farns, Inc. v. Agricultural Labor Relations Board
(1985) 40 Cal.3d 654 [221 Cal . Rotr. 488].)

Wiile in our decision certifying the election in the present case
we found that the proven msconduct was less |ikely to have affected
enpl oyee free choice that the conduct in Triple E we did not provide any
indication of the degree to which the circunstances differed fromthose in
Triple E Qonsequently, | believe it was reasonable to believe that if
Triple Ewas a "close case," the present case could be also. | believe that
if the enployer in Triple E coul d reasonably believe that the certification
woul d be overturned on appeal to the courts, then it was not unreasonabl e
for the enpl oyer here to believe the sane thing. As aresult, I amunabl e
to conclude that the prerequisites for the inposition of bargaining
nakewhol e were net at the tine that Ace began to technical ly refuse to
bargai n on June 25, 1993, at which tine the Triple E case was still pendi ng

before the courts. 6

6I base this concl usi on sol el y upon the arguabl e effect on enpl oyee

free choice, relative to Triple EEE, of the misconduct found by the Board to
have been proven. Because the Board s factual findings are anply supported
by substantial evidence, | do not believe that Ace may base a reasonabl e
litigation posture on the belief that the Board s findings wll be disturbed
in any significant way on appeal .
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However, once the Galifornia Suprene Gourt denied Triple E s
petition for reviewon January 26, 1994, any reasonabl e basis for pursuing
the technical refusal to bargain in the present case was el i mnated.

Bargai ni ng nakewhol e is therefore appropriate if it dates fromwhen the
only reasonabl e basis for challenge of the certification, the hope that the
certification in the related case of Triple E woul d be overturned, was

ext i ngui shed.

DATED June 14, 1994

r '%A‘d:{ {E ﬁ:‘f}{)

s —— e

LINDA A FR QK Menber
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NOT CE TO AR QLTURAL EMPLOYEES

After investigating charges that were filed in the Visalia Regional Gfice,
the General ounsel of the Agricultural Labor Rel ations Board (Board) issued
a conplaint that alleged that we, Ace Tomato (., Inc., had viol ated the
law The Board found that we did violate the law by refusing to bargain in
good faith with the UFWregarding a col | ecti ve bargai ni ng agreenent .

The Board has directed us to post and publish this Notice.

The Agricultural Labor Relations Act is alawthat gives you and all farm
workers these rights:

1. To organi ze your sel ves;

2 To form join, or help a | abor organi zati on or bargai ni ng
represent ati ve;

3. To vote in a secret ballot election to deci de whet her you
want a union to represent you or to end such representation;

4 To bargain wth your enployer to obtain a contract covering your
wages and working conditions through a union chosen by a najority of
the enpl oyees and certified by the Board,;

5. To Ozlact together wth other workers to hel p and protect one anot her;
an

6. To decide not to do any of these things.

Because you have these rights, we promse that:

VEE WLL NOT do anything in the future that forces you to do, or stops you
fromdoing, any of the things |isted above. In particular:

VEE WLL neet wth your authorized representatives fromthe UFW at their
request, for the purpose of reaching a contract covering your wages, hours
and condi tions of enpl oynent.

VEE WLL nake whol e al | of our enpl oyees who suffered any economc | osses as
aresult of our failure and refusal to bargain in good faith with the UFW
DATED. ACE TOMRTOQ , INC

(Represent ati ve) (Title)

If you have any questions about your rights as farmworkers or about this
Notice, you may contact any office of the Agricultural Labor Rel ations
Board. Onhe office is located at 711 North Court Street, Suite H Visalia,
CA 93291-3636. The tel ephone nunber is (209) 627-0995.

This is an official notice of the Agricultural Labor Rel ations Board, an
agency of the Sate of Galifornia.

DO NOT ReMOVE CR MUTI LATE



CASE SUMVARY

Ace Tomato Go., Inc. 20 ALRB N\o. 7
(LAWY Gase No. 93-CE 37-M
Backgr ound

In Ace Tomato Go., Inc. (1992) 18 ALRB Nb. 9, the Board upheld the results
of an el ection conducted anong the agricul tural enpl oyees of the Epl oyer on
August 10, 1989, and certified the U-Was the excl usi ve col | ective

bargai ning representative of the Enployer's agricultural enpl oyees | ocated
In San Joaqui n Gounty. The Enpl oyer subsequently refused to bargain in order
totest the certification by judicial review Thereafter, General ounsel
filed a conplaint alleging that the Enpl oyer had refused to recogni ze or

bar Igai nwth the UFW and seeki ng a nakewhol e renedy for the Enpl oyer's

enpl oyees.

The case canme before the Board by a Sipulation and Satenent of Facts under
which the parties agreed to waive their right to a hearing.

Board Deci si on

Inits brief to the Board, the Enpl oyer argued that the Board shoul d re-
examne the underlying record of all eged pre-el ection viol ence, threats and
coercion and revoke the certification and set aside the results of the
election, or, inthe alternative, the Board should find this a "close" case
for whi ch the makewhol e renedy is i nappropriate.

The Board found that the Enpl oyer had not denonstrated that the actual pre-
el ection conduct in the case provided any grounds for overturning the

el ection results. The Board further found that the Enpl oyer's attenpt to
rely on unproven incidents of alleged msconduct, based on discredited
tdesj[i nony, did not provide a legitinate basis for relitigating the Board' s
eci si on.

After anal yzing the Enpl oyer's litigation posture, the Board concl uded t hat
t he Enpl oyer had advanced unreasonabl e and frivol ous argunents t hat
indicated it was not pursuing its eobjections in reasonabl e good faith, but
was sinply going through the notions of contesting the election results as
an el aborate pretense to avoid bargaining. (J. R Norton Go. v.
Agricultural Labor Relations Bd. (1979) 26 Cal.3d 1. The Board therefore

i ncl uded a makewhol e renedy in its Qder.

* * *

This Case Summary is furnished for information only and is not an official
statenent of the case, or of the ALRB

* * *
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