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DEA S ON ON GALLENGED BALLOTS
Oh My 12, 1994, the Lhited FarmWrkers of Awerica, AFL-QO

(UAW filed a petition for certification seeking to represent the

agricul tural enpl oyees of (reanvi ew Produce Gonpany, a D vision of Dole
Fresh Veget abl es Conpany, Inc. (Enployer). On My 18, a representation
el ecti on was conducted pursuant to the provisions of Labor CGode section
1156. 3(a) anmong the Enpl oyer's agricul tural enpl oyees, and the official

Tally of Ballots showed the follow ng results:

URW . . . . . . 275
No Lhion. . . . . .231
Chal I enged Ballots. . . . 87
Total . . . : : . 593

As the challenged bal lots were sufficient in nunber to
determne the outcone of the election, the Regional D rector conducted an
investigation and i ssued the attached Report on Chal |l enged Ball ots on

June 23. The Regional D rector

VAl dates herein are in 1994, unl ess otherw se stated.



recormended that 70 of the chall enges be overrul ed and counted, that the
chal l enges to 15 ball ots be sustained, and that the chal |l enges to two
voters all eged to have been disc harged in an outstanding conpl ai nt be
consol idated for dispositionin the unfair |abor practice proceeding on
their discharges, if their ballots renained determnative of the outcone of
the el ection. The Enployer tinely filed exceptions to the Chal |l enged Bal | ot
Report, a supporting brief and exhibits. The Enpl oyer excepted only to the
Regional Drector's recommendati ons that the chall enges to eight voters for
not providing identification and to four voters as supervisors be
sust ai ned.

In the absence of exceptions, under Section 20363(b) of the
Board's Regul ations (Cal . Gode of Regs., tit. 8, sec. 20363(b)), the
Regional Drector's recommendati ons becone final. The Regional Drector's
reconmendat i ons to whi ch no exceptions were taken are hereby adopted by the
Board. Accordingly, we shall direct that the ballots of 70 chal | enged
voters found eligible be opened and counted and the bal |l ots of three others
renai n seal ed, and that resolution of the ballots of the two all eged
discrimnatees be resolved in the unfair |abor practice proceeding if they
are determnati ve.

I. Suroueros Chal | enged as Supervi sors

The bal lots of Anparo Saenz, Jose (uadal upe Vasquez, Jose Jesus
Magana and Mar cos Ponce were chal | enged by the UFWon the ground that they
were supervisors. Al four are enpl oyed by the Enpl oyer as "surgueros,” or

assi stants to forenen or

20 ALRB N\o. 10



forewonen of strawberry crews. The Regional Drector's Report states that
the Enpl oyer utilizes three strawberry harvesting crews, each consisting of
approxi mat el y 30 enpl oyees and headed by a forenan or forewonan. Each
foreman has three surqueros, each of whomoversees the work of a third of
the crew

The UWFWsubmtted decl arations to the Regional Drector during
the investigation. The Enpl oyer submtted no evidence. Based on the
evi dence received in the investigation, the Rgional Drector found that
the surqueros spent their work day observing the strawberry pickers
assigned to themand that the surqueros exercised i ndependent judgnent in
disciplining, transferring and rewardi ng enpl oyees on the Enpl oyer's
behal f. Noting that the criteria of section 1140.4(j) of the Agricul tural
Labor Relations Act (ALRA or Act) are stated disjunctively, the Drector
found that their supervisory status had been established and recommended
that the challenges to their ballots be sustai ned.

The Enpl oyer excepted, asserting that the surqueros exercised
none of the statutory indicia of supervisory status the Regional D rector
had found. 1In support of its exceptions, the Enpl oyer furnished
decl arations fromthe surqueros in which, among ot her things, they deny
that they have any independent authority to transfer enpl oyees between
crews, give enployees their initial assignnents, require themto re-pick
rows, or to hold themout of work, but at nost recommend such actions to

the foreman, who conducts an i ndependent investigation before taking

-3
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any action.

Based on the Enpl oyer's declarations, it appears that there are
naterial issues of fact as to the findings relied on by the Regi onal
Orector in concluding that the surqueros were supervisors and
recommendi ng that the challenges to their ballots be sustained.

As noted above, we have directed that 70 chal | enged bal | ots be
opened and counted and three chal | enged bal | ots be sustai ned. Because the
Enpl oyer' s exceptions as to the surqueros raise material issues of fact,
if, upon the issuance of the revised tally, the renai ning chall enged
ballots are still determnative, we wll direct that the issues rai sed by
the chal l enges to the four surqueros' ballots be set for hearing before an
i nvestigative hearing exam ner.

1. VOERS GHALLENGED FCR | NSUFH A ENT | DENTI FI CATI ON

The Regional D rector recommended sustaining the chal l enges to
the eight voter s? chal | enged by Board agents at the el ecti on because t hey
did not provide identification.

Section 20355(c) provides that prospective voters nust present
identification in order to vote, and explicitly states that any
identification acceptable in the Board agent's discretion wll satisfy the
identification requirenent.

The Regional Drector's Report recommends sustaining the

chal | enges because the voters failed to provide any

2 Jacinto Tapi a, N colas Qozco, Ausena A ejandri, Berta O ozco,
Mel chor Navarro Qutierrez, Leticia s. Canales, O esenciano Vergara and
drilo Aguilar.

-4-
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identification and neither the parties nor the chall enged voters cane
forward wth any further evidence. nh May 20, the Region sent a letter to
the Enpl oyer and the UPWrequesting that they provide their "position
regarding the eligibility of each chall enged voter as well as any evi dence
and argunents to support” their position. The Region al so requested that
they "submt docunents, such as payroll records and decl arati ons from
wtnesses.” n June 3, the Region sent a letter to each of the chall enged
voters requesting that they provide infornation regarding their eligibility
to vote or that they contact the assigned field examner to discuss the
matter. As of June 23, 1994, when the Regional Drector issued his report,
no evi dence had been recei ved.

Delay in resol ving chal | enged bal | ots nay in sone cases hanper
the Board and Executive Secretary in screening objections, thereby del aying
the process of certification fromthe start. V& nake no findings at this
tine as to the justification for the delay here, but |eave the issue open
inthe event it is later clained that the Enpl oyer's conduct in the post
el ecti on proceedi ngs had a purpose of del aying the certification.

S nce the adequacy of voter identificationis wthin the
discretion of the Board agent, and the Enpl oyer failed to satisfy the Board
agent's or Regional Drector's concerns about the identity of these voters,

we sustain the challenges to their ballots.
-5-
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CROER

It is hereby ordered that the chal |l enged bal | ots of the voters
naned i n Appendi x A be opened and counted as soon as possi bl e fol | ow ng
the issuance of this Oder. The challenges to the ballots of Luis Neto
Hores, Mguel R Rodriguez, Javier onzal ez, and of the ei ght enpl oyees
chal I enged for lack of identification are sustained and it is ordered that
those ballots remain sealed. It is ordered that the ballots of the four
surqueros chal | enged as supervisors rermain sealed until after a revised
tally of ballots issues. |If, after the revised tally issues, these votes
remai n outcone determnative, a hearing on eligibility of these voters
w |l be conducted before an investigative hearing examner. |f the
bal | ots of the two enpl oyees who al | egedl y were di schar ged
discrimnatorily prior tothe eligibility period remain determnative
follow ng the disposition of the ballots of the surqueros, their

eligibility shall be determned in the unfair |abor practice proceedi ng.

DATED  July 18, 1994
=Ny

BRUCE J. JAMIA AN Chai r nan

| VONNE RAMCS R CHARDSON  Menber

LI NDA A. FRI CK MEMBER

20 ARB Mo 10



APPEND X A

Marta Anbri z
Ranmiro Gomez Nat er as
M sael Saavedra
Isidro Mrales Garci a
Eduardo Garcia
Carl os Vergara Lozano
Francisco Ota Navarette
A ejandro H oras
Jose Luis Qornejo
Lui s Manuel Vasquez
anco Estel a Mat eo
Enri que Her nandez
Gilio C Juarez
Raf ael Corin Nunez
Abel Gorda Herrea
Andres Sanchez Her nandez
Luci o Cortez Sanchez
Lui s Pani agua Ayal a
Sal vador Maya d sner os
Anado Ber unen
Ramro Hurtado
Juan Perez Gonzal es
Jorge Garcia Hurtado
Fer nando Nava
Jose Garcia Centero
Lui s Camacho H
Oego Tapia T.
| srael Larranaga
Lucia G Miteo
Jose Manuel N eto Lopez
Tonas Lopez Zaval a
Aurel i ano Gnzal ez
Jose M Arreola H
Juan Garl os Ranos E
Adan Escobedo Aval os
Qirino Vargas Qtiz
Maria Torres Dol ores
Maria Dolores Serrato
Jose de Jesus Quiroz
M guel Narquez
Ruben Rodriguez Q ozco
Jose de Jesus Aguil ar
Sanuel Robl edo Lopez
Hinbert o Rangel Mrtinez
Arnando de Luna
Franci sco Perez, S.
DCani el Sant ana Mar quez
Jose A Areola &.
Juan Peralta Qtiz
Maria A Qusnan



Robert o Magana Tovar
Rafael Otega

QGoria S Barragan
Maria Sol ori o Canpos
Carolina R Barrera
O ocelina Barrera
Mria Hena C Afaro
Manuel Vasquez Sandoval
Jaine L. M| agonez
Esperanza Herrera
Felicitas B biano
Jose S Estrada

Carl os P. Fernandez
Enri que A Fernandez
Zeferino G Fernandez
Leopol do P. H gueroa
Esther T. Gonzal ez

QO ga Qi ntana

Lucila G Sanchez

Sal vador Val erio



CASE SUMARY

Cceanvi ew Produce CGonpany, 20 ALRB Nb. 10

A D vision of Dole Fresh CGase \o. 94-RCG | -BQ X
Vegetabl es, Inc. (URW

Regional Drectors Report

The initial tally of ballots showed 275 votes for UFW 231 no votes, and 87
chal l enged ballots. The Regional Drector's Report recomended t hat

chal lenges to 70 ballots be overrul ed, fifteen be sustained, and that two
chal l enges to individual s naned as discrimnatees in an outstandi ng unfair

| abor practice conplaint be resolved in the unfair |abor practice hearing
shoul d they be determnative at the tinme of the hearing.

Board Deci si on

The Enployer filed exceptions to the Regional Drector's Report only as to
its recommendations to sustain chall enges to the eight voters chal | enged
for not providing identification and four chal |l enged as supervi sors
(surqueros) . The Board adopted the Regional Orector's recommendati ons
not excepted to, and directed that the Regional Drector count the

overrul ed chal l enges and issue a revised tally as soon as possi bl e.

The Board found that the declarations filed wth it exceptions by the
Enpl oyer as to the surqueros' supervisory status rai sed substantial
I ssues of fact, and directed that they be set for hearing before an

i nvestigative hearing examner if they were determnative follow ng the
i ssuance of the revised tally.

The Board adopted the Regional Drector's recommendation that the eight

chal l enges for failure to present identification be sustained. The Board
noted that the voters had not presented any identification at the el ection,
and had not cone forward as requested in a letter directed fromthe Regi onal
Orector requesting that they provide evidence as to their identity. The
Regional Drector in a May 20, 1994 letter requested that the eparties

provi de evidence. The Enpl oyer never provided evidence to the Region. The
Board noted that the validity of identificationis wthin the discretion of
the Board agent, and that these concerns here had not been sati sfi ed.

* * *

This Case Summary is furnished for information only and is not an official
statenent of the case, or of the ALRB.



STATE G- CALI FCRN A
AR ALTURAL LABCR RELATI ONS BOARD
B CENTRO REd ONAL GHFI CE

In the Matter of:

QCEANM EW PRCDUCE. QOMPANY,
a division of Dole Fresh

Veget abl es Conpany, |nc.,

a Galifornia corporation,

Enpl oyer,

CASE N0 94-RGI-EQ O

and

WINTED FARM WRKERS
- AMER CA AFL-A Q

Petiti oner.

REQONAL DRECTAR'S REPCRT
ON GHALLENGED  BALLOTS

N e e e N N N N N N N N N N N N N N N

| NTRADUCTI ON

O My 6, 1994, the Lhited FarmVrkers of Awrica, AFL-AQ O
(UWFWor Lhion) filed a Petition for Certification seeking to represent a
bargai ning unit of all agricultural enployees enpl oyed by CQceanvi ew Produce
Gonpany  (Enployer) in Ventura QGounty. An el ection was conducted by the
Agricultural Labor Relations Board (ALRB or Board) on My 18, 1994 in
knard, Galifornia. The initial Tally of Ballots showed the follow ng

results:
W 275
No Lthion......................... 231
Uhresol ved Chal | enged Bal l ots. ... 87
Total ... . 593

S nce the chall enged bal | ots were sufficient in nunber



to determne the outcone of the election, the Regional D rector conducted an
investigation of the eligibility of the challenged voters pursuant to
Section 20363 (a) of the Board s Regul ations. Al parties were given an
opportunity to present evidence on each of the chall enges.

O May 20, 1994 the Region sent a letter to the Enpl oyer and the
Lhion requesting that they provide their "position regarding the eligibility
of each chal |l enged voter as wel |l as any evidence and argunents to support”
their position. The Region al so requested that they "submt docunents, such
as payroll records and decl arations fromwtnesses.” O June 3, 1994 the
Region sent a letter to each of the challenged voters requesting that they
provide information regarding their eligibility to vote or that they contact
the assigned field examner to discuss the natter. The Regional D rector
has careful |y considered all of the evidence submtted by the parties and
the chal | enged voters, and hereby issues the foll ow ng report.

BEMPLOYER S CPERATI ON\S

QCceanvi ew Produce Gonpany is a division of Dole Fresh Veget abl es
Gonpany, Inc., a Galifornia corporation. The Enpl oyer has a busi ness office
located in knard, Galifornia and grows crops in Ventura Gounty whi ch
I ncl ude cel ery, broccoli, strawberries, |ettuce, cabbage, |ina beans, bel
peppers, oni ons, pinmentos, tomatoes and sweet corn. The Enpl oyer enpl oyed

bet ween 744 and 860 enpl oyees during the eligibility period. The

2.



Enpl oyer' s workforce included enpl oyees hired through | abor contractors as
well as enployees hired directly by the Enployer.
BIABLITY PEROD
Enpl oyees who worked for the Enpl oyer during the week of Apri

27, 1994 through May 3, 1994 were eligible to vote in the el ection
CHALLENGED BALLOTS

The bal lots of 87 voters were chall enged on the day of the
el ection. The Uhion nade a group challenge to all of the 59 voters who were
enpl oyed by | abor contractors on the grounds that they were not enpl oyed in
the appropriate unit during the applicable payroll period (Section 20355 (a)
(2) of the Board's Regul ations) and/or they were not an agricul tural enpl oyee
of the enpl oyer (Section 20355 (a) (7)). 37 of these 59 voters were
chal | enged sol ely on the grounds that they were enpl oyed by | abor
contractors. There were, however, multiple challenges to sone of these 59
voters. 14 of the 59 voters were al so chal | enged by a Board agent because
their nanes did not appear on the eligibility list (Section 20355 (a) (8)) .
8 of the 59 voters were al so chal |l enged by a Board agent because they failed
to provide any identification (Section 20355 (c)). 1 of the 59 voters,
Mguel R Rodriguez, was chal l enged by a Board agent because his nane was not
onthe eligibility list and by the Wnhi on because he was a supervi sor (Section
20355 (a) (1)).

The bal lots of 28 voters who were enpl oyed directly by the

Epl oyer, instead of through | abor contractors, were al so

3



chal | enged. A Board agent chall enged 24 of these 28 voters because their
nanes were not on the eligibility list. The Uhion challenged 4 of these 28
vot ers because they were a supervi sor.

1. The 37 Chal | enges To Labor Contract or

Enpl oyees
In aletter dated June 10, 1994 from Uhion attorney Mary

Mecartney, the Region was inforned that the Uhion wthdrewits group

chal lenge to a voter solely on the grounds that the enpl oyee worked for a
| abor contractor utilized by the Enpl oyer during the eligibility period.
Sncethe eligibility of the follow ng 37 chall enged voters is no | onger
bei ng contested, | reconmend that their ballots be counted. GCapco

Managenent Qoup | ncorporated. (1989) 15 ALRB No. 13.

Marta Anbri z Amado Ber unen

Ramro Gonez Nateras Ramro Hurtado

M sael Saavedra Juan Perez Gonzal es
Isidro Mrales Garcia Jorge Garcia Hurtado
Eduardo Garcia Fernando Nava

Carl os \ergara Lozano Jose Garci a Centeno
Francisco Qta Navarette Lui s Ganacho H

A ejandra Hores O ego Tapia T.

Jose Luis Qornejo | srael Larranaga

Lui s Manuel Vasquez Lucila G Mateo

B anco Estel a Mateo Jose Manuel N eto Lopez
Enri que Her nandez Tot nas Lopez Zaval a
Qilio C Juarez Aurel i ano Gonzal ez
Raf ael Qorin Nunez Jose M Arreola H
Abel Gorda Herrea Juan Carl os Ranos E
Andres Sanchez Her nandez Adan Escobedo Aval os
Luci o Qortez Sanchez Qirino Vargas Qtiz
Lui s Pani agua Ayal a Maria Torres Dol ores

Sal vador Maya d sner os

2. The 14 (hal | enges To Labor Contract or
Epl oyees Not Oh The Higibility List

The payrol | records and invoi ces of the | abor

contractors utilized by the Enpl oyer during the applicabl e

4



payrol | period were inspected in order to determne if these 14 voters were
enpl oyed by said | abor contractors during the eligibility period. The
infornmation contained in the chall enged bal |l ot declarations pertaining to the
addresses and social security nunbers of these 14 voters was conpared wth
the information contained in the aforenentioned payrol|/invoi ce records. As
aresult of this records review | have concluded that the foll ow ng 12
voters were enpl oyees of labor contractors utilized by the Enpl oyer during
the eligibility period, and | recommend that the challenges to their votes be
overruled and that their ballots be counted: Maria Dolores Serrato, Jose de
Jesus Quiroz, Mguel Mirquez, Ruben Rodriguez O ozco, Jose de
Jesus Aguilar, Samuel Robl edo Lopez, Hunberto Rangel Mirtinez,
Arnmando de Luna, Francisco Perez &., Daniel Santana Marquez, Jose A
Arreola &., Juan Peralta Qtiz.

| have concluded that the foll ow ng voter was not
enpl oyed by | abor contractors utilized by the Enpl oyer during the eligibility
period, and | recommend that the challenge to his vote be sustai ned and t hat
his ballot not be counted: Luis Neto H ores.

Mguel R Rodriguez' vote was chal | enged because hi s nane was not
onthe eligibility list and because he was a supervisor. M findings and
recomrmendation regarding M. Rodriguez are set forth bel ow

3. The 8 Chal | enges To Labor Contract or
Enpl oyees Wth No Identification

The Regi on has not recei ved any evi dence regarding the
5




identification of the followng 8 voters. | recommend that the chal |l enges
to their votes be sustained and that their ballots not be counted: Jacinto
Tapia, N colas Qozco, Asusena Al ejandri, Berta Qozco, Ml chor Navarro

Qutirrez, Leticia S Canal es,

Qesenciano Vergara and drilo Aguil ar.

4. The 1 (hallenge To A Labor Contractor
Supervi sor (Mcruel R Rodricruez)

Mguel R Rodriguez' vote was chal | enged because his nane was not
onthe eligibility list and because he was a supervisor. In his challenged
bal | ot declaration, Mguel R Rodriguez states that he worked for one of the
| abor contractors used by the Enpl oyer during the eligibility period and
that he was a supervi sor of the enpl oyees who worked wth the pipes., The
Regi on has not received any evidence contradicting M. Rodriguez' statenent
in his declaration. | have concluded that Mguel R Rodriguez is a
supervi sor, and | recormend that the challenge to his vote be sustai ned and
that his ballot not be counted.

5. The 24 Chal l enges To Enpl oyees Hred Drectly
By The Enpl oyer Wio Are Not

On The Eligibility List

The payrol | records, paycheck stubs, |etters regardi ng approved
| eaves of absences and the eligibility list were « inspected in order to
determne if these 24 enpl oyees were enpl oyed by the Enpl oyer during the
eligibility period. The infornation contained in the chal |l enged bal | ot
decl arations regardi ng the addresses and social security nunbers of these 24
enpl oyees was conpared wth the infornati on contai ned i n the af orenenti oned
docunents. As aresult of this docunent review |

6



have reached the fol | ow ng concl usi ons.

A The followng 12 enpl oyees are on the
eligibility list and I recoomend that the chall enges to their votes be
overruled and that their ballots be counted: Mria A Qisnan, Roberto Magana
Tovar, Rafael Qtega, Goria S Barragan, Maria Solorio Ganpos, Carolina R
Barrera, Docelina Barrera, Maria Hena C A faro, Manuel Vasquez Sandoval ,
Jaine L. Mllagonez, Esperanza Herrera, Felicitas B bi ano.

B. The follow ng 8 enpl oyees were on an
approved | eave of absence or vacation during the eligibility period and |
recommend that the challenges to their votes be overruled and that their
bal | ots be counted: Jose S. Estrada, Carlos P. Fernandez, Enrique A
Fernandez, Zeferino G Fernandez, Leopoldo P. Fi gueroa, Esther T. Gonzal ez,
Oga Quintana and Lucila G Sanchez.

C The foll ow ng enpl oyee was not enpl oyed
by the Ewl oyer during the eligibility period and | recommend that the
chal lenge to his vote be sustained and that his ballot not be counted:

Javi er (onzal ez.

D Rcardo. Garcia and Garlos Garcia N col as
were not enpl oyed by the Enpl oyer during the eligibility period. They were
di scharged fromenpl oynent with the Enpl oyer prior to the eligibility period
and their discharges are the subject of unfair |abor practice charges which
have been fil ed agai nst the Ewpl oyer. The Regi on has not received any
evidence indicating that they woul d not have been enpl oyed by the Enpl oyer
during the



eligibility period if they had not been discharged. | recommend that the
chal l enges to their votes be resol ved based on the resol ution of the unfair
| abor practice charges, and that their ballots renai ned seal ed until that
tine. Karahadian & Sons (1979) 5 ALRB No. 19; Aori-Sun (1987) 13 ALRB Nb.
19.

E The vote of Marcos Ponce (Jose Marcos

Ponce) was chal | enged by a Board agent because his nane was not on the
eligibility list and by the Uhi on because he was a supervisor. An
I nspection of the eligibility list, the information contained in the
chal | enged bal | ot decl aration of Jose Marcos Ponce and the payrol | records
provi ded by the Enpl oyer indicates that Jose Marcos Ponce (Jose M Ponce)
was enpl oyed by the Enpl oyer during the eligibility period. M findings and
recommendati on regarding the i ssue of M. Ponce's supervisory status is set
forth in the next section which deal s with supervi sors.

6. The 4 Chal l enges To Supervi sory Enpl oyees H red

Crectly By The Epl oyer And To
Mar cos Ponce

The Region did not recei ve any evidence indicating that Sal vador
Val eri o was a supervisor. | have concluded that he was not a supervi sor,
and | recommend that the challenge to his vote be overruled and that the
bal | ot of Sal vador Val erio be count ed.

The Regi on has received decl arations fromthe Uhion to support
the contention that Awaro Saenz, Jose Quadal upe Vasquez, Jose Jesus Magana
and Marcos Ponce are supervisors. The Enpl oyer did not provide any

decl arations to support the contention that

8



these individual s are not supervisors. None of these individual s responded
tothe Region's contact letters. The payroll records provided by the
Enpl oyer have been revi ened.

Saenz, Vasquez, Magana and Ponce are all "surqueros". According
to the Enpl oyer, a "surquero" perforns quality control inthe field. The
Enpl oyer fails, however, to further describe the job duties of a "surquero”,
but contends that they do not have any supervisory power and that they do not
use i ndependent judgnent in the direction of enpl oyees.

The decl arations provided by the Uhion are fromenpl oyees who
state that they work in the sane crew wth Saenz, Vasquez, Magana and Ponce.
These enpl oyees describe the job duties of Saenz, Vasquez, Mgana and Ponce

as foll owns.

The Enpl oyer has 3 strawberry ranches. At peak season, there are
3 crews working on each ranch. Each crew has about 30 workers. Each ranch
has a forenan/forewoman. Each crew has a surquero who supervi ses the crew
and who reports to the ranch forenan. Each forenman has 3 surqueros reporting
to him

The surquero distributes the paychecks to the enpl oyees in the
crew According to the enployer's payroll records for the eligibility
peri od, Saenz, Vasquez, Magana and Ponce received a higher rate of pay and
nore hours of work than other enpl oyees, except for the forenan/forewonan.

The surquero assigns the rows to be worked by each worker. S nce
the enployees work on a piece rate basis, the surquero has the power to

reward or puni sh enpl oyees by assi gni ng

9



the rows wth nore fruit to pick to those being rewarded, and the rows wth
less fruit to those bei ng puni shed. The surquero has the authority to send
a worker back to re-pick a rowthereby depriving the worker of an
opportunity to begin pickinginanewrowwth nore fruit. The surquero
reports an enpl oyee's unsatisfactory job perfornmance to the forenan, who has
the authority to issue disciplinary notices or to suspend enpl oyees from
work wthout pay. The surquero keeps track of the anount of work done by
each enpl oyee. The surquero can transfer an enpl oyee to a slower crew as a
puni shnent without first discussing the transfer wth the foreman.' The
surquer o can puni sh an enpl oyee by stoppi ng the enpl oyee fromworking for 15
mnutes or 20 mnutes during the day wthout first discussing the natter
wth the foreman. Again, since the enpl oyees are paid on a piece rate
basis, this formof discipline is particularly effective.

The surquero supervi ses the enpl oyees' norni ng exerci ses and can
have enpl oyees disciplined for non-participation by reconmending to the
foreman that disciplinary action be taken. The surquero is considered to be
a supervi sor by the enpl oyees in the crews.

Section 1140.4 (j) of the Agricultural Labor Rel ations Act
defines a supervisor as fol | ows:

The term"supervi sor” neans any i ndi vi dual
having authority, in the interest of the
enpl oyer, to hire, transfer, suspend, |ay

off, recall, pronote, discharge, assign,
reward, or discipline other enpl oyees, or

10



the responsibility to direct them or to
adjust their grievances, or effectively to
recomrend such action, if, in connection wth
the foregoi ng, the exercise of such e
authority is not of a nerely routine or
clerical nature, but requires the use of

I ndependent j udgnent .

The possession of any one of the enunerated powers is sufficient
to est-ablish supervisory status if independent judgnent is exercised in the

use of said powers. g Rvers Hectric Gorporation (1983) 266 NLRB No. 72;

Dairy Fresh Products . (1977) 3 ALRB No. 70.

According to the decl arations of enpl oyees who work wth Saenz,
Vasquez, Magana and Ponce, these 4 surqueros have exerci sed i ndependent
judgnent when transferring, assigning/ rewarding, disciplining, or directing
enpl oyees. They have taken these actions wthout first consulting wth the
foreman/ forewoman. Additionally, the declarants indicate that these 4
surqueros can effectively recomended to the forenman/foreworman t hat
disciplinary action be taken agai nst enpl oyees.

The fact that Saenz, Vasquez, Magana and Ponce are paid nore than
their co-workers, distribute paychecks, keep track of each enpl oyee's pi ece
rate record and report to the foreman on the job performance of the crew al so
provides a basis for a finding that they are supervisors. Dairy Fresh

Products, Inc. (1977) 3 ALRB Nb. 70; Perry's Pants. Inc. (1979) 5 ALRB Nb.

17; Anderson Farns Gonpany (1977) 3 ALRB No. 67.

| have concl uded that Anparo Saenz, Jose Quadal upe
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Vasquez, Jose Jesus Magana and Marcos Ponce are supervisors, and | recommend
that the challenges to their votes be sustained and that their ballots not be
count ed.
QONOLUS ON
The concl usi ons and recommendati ons of the Regional Drector as
set forth in this report shall be final unless exceptions are filed wth the

Executive Secretary in accordance wth Section 20363 of the Board's

Regul at i ons.
. . gaf .
Respectful |y submtted this day of June 1994, in H

CGentro, Galifornia.

'48» ﬂl\Qﬂ"‘*—ﬁ—-———

Kerry M Donnel |

Regi onal D rector

AR ALTURAL LABCR RELATI ONS BOARD
H CGentro Regional Gfice

319 Vét er man Avenue

H GCentro, CA 92243
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STATE G- CALI FCRN A

AR GQLTURAL LABCR RELATI ONS BOARD

PROCF OF SERVI CE BY MAI L
(1013a, 2015.5 CCP.)

| ama citizen of the Lhited Sates and a resident of the Gounty of |nperial.
| amover the age of eighteen years and not a party to the wthin entitled
action. M business address is: 319 Witernan Avenue. H Centro. CA

92243

O June 23. 1994 | served the wthin REQONAL DRECT(RS REPCRT N

CHALLENGD BALLOTS. (zeanvi ew Fresh Veget abl es Conpany.

94- RG 1 - BQ(OY)

on the parties in said action, by placing a true copy thereof enclosed in a
seal ed envel ope wth postage thereon fully prepaid, inthe ULhited Sates nail
at H Centro, Galifornia, addressed as foll ows:

CERTI FIED MN L REGLLAR MN L
Ted Scott, Esq. General (ounsel , ALRB Executi ve
LI TTLER MENDELSON  FASTI FF, Secretary, ALRB 915 Capitol
TI GHY & MATH ESCN 701 "B Mal |, 3rd H oor
gz rget, Suite 300 San O ego, CA Sacranento, CA 95814
101

Mar cos Canacho

A Law Gorporation P.Q
Box 310

Keene, CA 93531

Executed on June 23. 1994 at H Centro, Galifornia.

| certify (or declare), under penalty of perjury that the foregoing

is true and correct. .
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