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h Septenber 14, 1992, Administrative Law Judge (ALJ) Aie
Shoor| issued the attached decision in wiich he found that Gonagra Turkey
onpany (Respondent) viol ated section 1153, subdivisions (a), (c), and (d) of
the Agricultural Labor Relations Act (Act)® by disciplining three enpl oyees
for engagi ng i n conduct which was protected by the Act. Respondent
disciplined the three individuals for allegedy harassi ng fell ow enpl oyees
while urging themto join, support, or accept the assistance of the Lhited
FarmWrkers of Anerica, AHL-AQ

Respondent tinely filed exceptions to the ALJ' s decision, al ong
wth a supporting brief, and the General Gounsel

! The Act is codified at Labor Gode section 1140 et seq. The
I ndependent viol ation of section 1153, subdivision (a) (interference wth
protected activity) and the viol ati ons of subdivisions (c) (discrimnation
for engaging in protected activity) and (d) (discrimnation for filing
charges or giving testinony) provide for identical renedies in this case and
are in that sense cumil ati ve.



filed a brief in response. The Agricultural Labor Relations Board has
consi dered the record and the attached decision of the ALJ in light of the
exceptions and briefs filed by the parties and affirns the ALJ's findings of
fact? and concl usi ons of |awand adopts his recommended order. >
ROR

By authority of Labor Gode section 1160.3, the Agricul tural Labor
Rel ati ons Board (Board) hereby orders that Respondent Qonagra Turkey Gonpany,
its officers, agents, labor contractors, successors and assigns, shall:

1. Cease and desist from

(a) Interfering wth, restraining or coercing any

2|n affirming the ALJ's decision, we do not rely on the draw ng of
adverse inferences fromRespondent's failure to call two of the conpl ai ning
enpl oyees as wtnesses. Qur reviewof relevant case lawreflects that it is
I nproper to draw such an i nference where, as here, the wtnesses were equal |y
available to both parties. (See, e.g., Smthv. Qvell (1980) 100 G . App. d
947 [161 GAl . Rotr. 377]; Neunann v. B shop (1976) 59 Gal . App. 3d 451 [ 130
Gl .Rotr. 786].) As the evidence is sufficient to support the AL s findi ngs
wthout resort to such inferences, there is no prejudicial error.

% Thi s deci si on should not be read to discourage agricul tural enpl oyers
fromenforcing policies agai nst harassnent or enpl oyees from conpl ai ni ng
about such conduct. Here, however, the conduct at 1ssue did not exceed the
bounds of activity protected by the Act and therefore could not lawully be
the basis for disciplinary action. The ALJ correctly concl uded that the
conpl ai ni ng enpl oyees were not threatened or coerced because of their
rel uctance to engage in union activities. V¢ also note that, in the absence
of significant disruption of the workpl ace, nere yelling or raising one's
voi ce does not cause ot herw se protected conduct to | ose such protection.
(Cal las Mrning News (1987) 285 NLRB 807; Chel sea Laboratories. Inc. (1986)
282 NLRB 500.)
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agricultural enployee in the exercise of the rights guaranteed by Labor Gode
section 1152 by issuing disciplinary notices or taking other disciplinary
action on the basis of conduct protected under section 1152.

(b) Issuing disciplinary notices or taking disciplinary
action or otherw se discrimnating agai nst any agricul tural enpl oyee in
regard to hire or tenure of enploynent or any termor condition of enpl oynent
because he or she engaged in activity protected by Labor (de section 1152.

2. Take the followng affirnative actions designed to effectuate
the policies of the Act.

(a) Expunge fromits personnel records all
notations concerning the disciplinary actions taken agai nst Dal e Shi pnan, Ted
MIla ba and Rta Rodri guez, whi ch have been found to be unlawful inthis
Deci si on.

(b) Sgnthe attached Notice to Agricultural Enpl oyees and,
after its translation by a Board agent into al|l appropriate | anguages, nake
sufficient copies in each | anguage for the purpose set forth in this Qder.

(c) Woon request of the Regional Drector, nail copies of
the attached Notice, in all appropriate | anguages, to all agricul tural
enpl oyees in its enpl oy between My 2, 1991 and My 2, 1992

(d) Post copies of the attached Notice in al|l appropriate
| anguages, for sixty (60) days, the exact period(s)
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and pl ace(s) of posting to be determned by the Regional DOrector, and
exerci se due care to repl ace any Noti ce whi ch has been altered, defaced,
covered, or renoved.

(e) To facilitate conpliance wth paragraphs (d) and (f),
upon request of the Regional Drector or his designated Board agent, provide
the Regional Drector wth the dates of the next peak season. Should the
next peak season have al ready begun at the tine the Regional Drector
requests peak season dates, informthe Regional Orector of when the present
peak season began and when it is anticipated to end, in addition to i nformng
the Regional Orector of the anticipated dates of the next peak season.

(f) Arrange for a representative or a Board agent to
distribute and read the attached Notice, in al appropriate | anguages, to all
of its enpl oyees on conpany tine and property at tine(s) and pl ace(s) to be
determned by the Regional Drector. Followng the readi ng, a Board agent
shal | be given the opportunity outside the presence of supervisors and
nanagenent, to answer any questions the enpl oyees nay have concerning the
Notice or their rights under the Act. The Regional Drector shall determne
the reasonabl e rate of conpensation to be paid by Respondent to all non-
hourl y wage enpl oyees in order to conpensate themfor the tine lost at the
readi ng and questi on-and-answer peri od.

(g) Notify the Regional Drector inwiting,

18 ARB No. 14 -4-



wthin thirty (30) days of the issuance of this Qder, of the steps it has
taken to conply wthits terns, and nake further reports at the request of
the Regional Drector, until full conpliance is achi eved.

DATHD Decenber 14, 1992

BRIEJ. JANGAN Chairnan’

| VONNE RAMCS R GHARCBON - Mentoer

LINNAA ARG Menber

* The signatures of Board Menbers in al | Board deci si ons appear wth
the signature of the Chairnan first (if participating), followed by the
signatures of the participating Board Menbbers in order of their seniority.

18 ARB No. 14 -5



AONAGRA TURKEY OMPANY 18 ARB \b. 14
Gse No.: 91-(E44- M

NOM CE TO AR ALLTURAL BVRLOYEES

After a hearing at which all parties had an opportunity to
present evidence, the Agricultural Labor Relations Board (ALRB) has found
that we, nagra Turkey Gonpany, have violated the rights of our workers to
engage i n conversations about union and/or concerted activities by
unl awf ul Iy di sci plining enpl oyees for doing so. The Board has al so found
that we violated the rights of workers to engage in uni on and/ or concerted
activities by unlawul ly discrimnating agai nst themfor engagi ng i n such
activities. The ALRB has ordered us not to interfere wth, restrain or
coerce you, our enployees, in the exercise of rights guaranteed by the
Agricultural Labor Relations Act (ALRA) or discrimnate agai nst any
enpl oyees because he or she has engaged in union and/or concerted activities
or has filed a charge wth the ALRB. The Board s decision is not intended
to di scourage enpl oyees fromconpl ai ni ng about harassnent or enpl oyers from
enforcing policies against harassnent. |n this case, however, enpl oyees
were disciplined for harassing others when in fact they were engaging in
union or other activities protected by the ALRA

The Board has directed us to post and publish this Notice.

The Agricultural Labor Relations Act is the lawthat gives you
and all other farmworkers in Galifornia these rights:

1. To organi ze t hensel ves;

2. Toform joinor help a labor organization or bargai ning representative,

3. Tovotein asecret ballot el ection to deci de whether you want a uni on

to represent you or to end such representation;

4, To bargain wth your enpl oyer about your wages and working conditions
through a bargaining representative chosen by a majority of the
enpl oyees and certified by the Board;

To aact together wth other workers to help and protect one another;
an )

6. To decide not to do any of these things.

o

VEE WLL NOI do anything in the future that forces you to do, or
stops you fromdoi ng, any of the things |isted above.

_ VEE WLL NOT discipline or otherw se discrimnate agai nst any
agricultural enpl oyee because he or she has engaged in uni on or concerted
activities or has filed a charge wth the ALRB



Notice to Agricultural Bl oyees
CONAGRA TURRET GOWPAINY
18 ARB Nbo. 14

Page 2

~ VEWLL NOinterfere wth, restrain or coerce agricul tural
enpl oyees in the exercise of their rights to talk to each other about
uni on and/ or concerted activiti es.

If you have a question about your rights as farmworkers or about this
Notice, you may contact any office of the Agricultural Labor Rel ations
Board. (Onhe office is located at:

711 North Gourt Sreet, #A
Msalia Glifornia 93291

Tel ephone No.:  (209) 627- 0995

DATED
CONAGRA TURKEY GOMPAINY

Representati ve

Title

This is an official Notice of the Agricultural Labor Relations Board, an
agency of the Sate of Gdlifornia

DO NOT' REMOVE (R MUTI LATE



A= SUMMARY

CONAGRA TURKEY QOMPANY 18 ALRB N\o. 14
(WY Gase No. 91-(B44-M
Backgr ound

This nmatter invol ves allegations that Gonagra Turkey Gonpany (Respondent)
viol ated section 1153, subdivisions (a), (c), and (d) of the Agricul tural
Labor Relations Act (ALRA) by disciplining three enpl oyees for engaging in
conduct which was protected by the Act. Respondent disciplined the three
individuals for allegedly harassing fellow enpl oyees while urging themto
join, support, or accept the assistance of, the Lhited FarmVérkers of
Anerica, AH-AQ

The AL)' s Deci sion

The ALJ first anal yzed the case as an i ndependent violation of ALRA section
1153, subdivision (a) (interference wth protected activity). Uhder such an
anal ysis, the Gneral Gounsel nust first showthat the enpl oyees were engagi ng
inprotected activity. The burden then shifts to the enpl oyer to denonstrate
that it's action was based on a good faith belief that msconduct occurred.
Bven if the enpl oyer neets that burden, the General Gounsel nay still prevail
by show ng that no msconduct actual |y occurred. Having first found that
protected activity was invol ved in the conversations on which the discipline
of the three individual s was based, the ALJ then exammned and rej ected
Respondent’' s claimthat it had a good faith belief that misconduct occurred.
In so concluding, the ALJ found that the conversations invol ved typi cal
argunent s used to persuade fell ow enpl oyees to support the union and credited
testinony that no threats of job loss or yelling took place. The ALJ al so
relied on two other factors. e, Respondent undertook no investigation of
the conpl aints agai nst the three individual s nor gave theman opportunity to
give their side of the story before inposing discipline and, two, Respondent

I nvoked a work rule which was on its face | ess appropriate and nore severe
than the rule vhich it applied previously in simlar circunstances.

Rel yi ng on the findings underlying his concl usion that Respondent did not have
a good faith belief that nmisconduct actual |y occurred, the ALJ found the

evi dence sufficient to also establish that the disciplinary action was
discrimnatory, in violation of section 1153, subdivisions (c) and (d).

The Board' s Deci si on

The Board affirned the findings and concl usions of the ALJ, wth the mnor
exception that it did not rely on the draw ng of adverse inferences for the
failure of Respondent to call as wtnesses two of the enpl oyees who conpl ai ned
of harassnent. The



Gase Sunmary:  (onagra Turkey Qo.
Gase Nb. 91- (= 44-M

Board' s review of case |lawreflected that such inferences are inproper when
wtnesses are equal |y available to both parties. The Board al so stated that
its decision should not be read to di scourage policies agai nst harassnent, but
that here the conduct at issue could not lawfully be the subject of
disciplinary action because it did not exceed the bounds of activity protected
by the ARA Additionally, the Board noted that applicabl e precedent hol ds
that, in the absence of substantial disruption of the workpl ace, nere yelling
or raising one's voi ce does not cause ot herw se protected conduct to | ose such
prot ecti on.

* k% *

This Gase Summary is furnished for infornation only and is not an official
statenent of the case, or of the ARB

18 ARB No. 14 -2-



STATE G- CALI FORN A AGR ALLTURAL

LABCR RELATI ONS BOARD

In the Mitter of:
CONAGRA TURKEY GOVPAYY,
A Dvision of nagra
Poul try Gonpany, a Del anare
Qor por at i on,
Respondent ,
and

WN TED FARMVWRERS CF
AVHRCA AH-AQ

Charging Party.
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Appear ances:

Rchard B Gl t nan

H nkl e, Davenport & Barsamian
2344 Tulare Sreet, Qite 400
P.Q Box 1752

Fesno, CA 93717-1752

Eren Barag as

Lhited FarmVWrkers of
Awerica, AH-AO
3645 Mtchell Road
CGeres, CA 95307

S ephani e Bul | ock
Msalia ARB Regional dfice
711 North Gourt Sreet, Se. H
Msalia, CA 93291-3636

Before: Aie Schoorl
Admini strative Law Judge

Gase No. 91-(E44- M

DEQ S ON GF ADM N STRATT VE LAWJIWDGE




This case was heard before ne on June 15 and 16, 1992, in Msali a,
Glifornia. The conpl aint issued on Mirch 26, 1992, based on a charge (91- (&
44-\) filed by the Lhited FarmVrkers of Averica, AHL-A O (herei nafter
called the UAW and duly served on GonAgra, a O vision of GonAgra Poultry
onpany, a Del anare corporation (Hereinafter call ed Respondent), on My 16,
1991, alleged that Respondent had conmtted viol ations of the Agricul tural
Relations Act (hereinafter called the Act). Respondent filed an answer on
April 7, 1992

The General unsel, the Respondent and the Charging Party were
represented at the hearing. General Qounsel and Respondent filed tinely
briefs after the close of the hearing. Uoon the entire record incl udi ng ny
observation of the wtnesses, and after considering the post-hearing briefs
submtted by the General Gounsel and the Respondent, | nake the fol | ow ng
findings of fact.

I. Jurisdiction

Respondent has admitted inits answer and | find that Respondent
Is an agricultural enpl oyer wthin the neaning of section 1140.4(c) of the
Act, that the UFWis a | abor organi zation wthin the neaning of section
1140(f) of the Act, and that Dale Shipnan, Ted MIlal ba and Rta Rodri guez are
agricul tural enpl oyees wthin the neaning of section 1140.4(b) of the Act.



[I. The Alleged WUhfair Labor Practice
General unsel has all eged that Respondent interfered wth,

restrai ned and coerced enpl oyees Dal e Shipnan, Ted M|l al ba and Rta Rodri guez
inthe exercise of their rights to engage in union activities as guaranteed by
section 1153(a) of the Act. General Qounsel further alleges that Respondent
di scrimnat ed agai nst these sane three enpl oyees due to their union activities
and their utilizing Board processes by issuing themdisciplinary notices and
thus viol ated section 1153(c) and (d) of the Act.

[11. Background

nAgra Turkey onpany is engaged in the busi ness of raising
turkeys at its establishment in Fresno, Gllifornia. It has a processing pl ant
in Turlock, Galifornia, where its personnel nmanager John K el dgaard s office
is located. Approxinately 35 to 40 enpl oyees work in one building at the
Fresno site. There are three separate departnents: a general |aborer area
wth 14 to 15 enpl oyees, a poult (definition = baby turkey) service area wth
20 enpl oyees and a qual ity control area wth one enployee. In addition there
are three delivery enpl oyees.

V. Facts

Dal e Shi pnan has worked as a nai nt enance nechani ¢ for Respondent
since June 1988. S nce 1990 he has been very active in union activities,
passing out UFWIl eafl ets, wearing UFWbuttons every day at work, and since
April 1991 as a nenber of the UPWnegotiating team*

Hot chery nanager Peralta testified that Shi pnan was "real |y i nvol ved"
wth the union before and after the date of the disciplinary notice My 2,
1991.



Ted M| lal ba has worked as a general |aborer for Respondent since
the sunmer of 1989. He has been active in union activities gathering
signatures for a UFWel ection petition, handing out UFWneeting noti ces,
wearing a UFWbutton daily at work, informing coworkers of their rights, and
participating in 4 to 5 negotiati ng sessi ons.

Rta Rodriguez has worked as a general |aborer for Respondent
since (rtober 1989. She has been active in union activities, wearing a U(FW
button daily at work, carrying a flag on her autonobile, passing out UFW
neeting notices and survey papers, and gathering signatures for the UFW
el ection petition.

In their testinony, Respondent’'s supervisors admtted know edge of
Sipnman's, Mllalba s, and Rodriguez' union activities (as described above)
preceding the disciplinary action of My 2, 1991

In the Summer of 1990, an ALRB el ection was hel d at Respondent’ s
inwhichits enpl oyees sel ected the Lhited FarmVWrkers of Anerica as their
excl usive bargaining representative. In June 1991, Respondent and the UFW
commenced col | ective bargai ning negotiations which continued for one year. In
June of this year, the enpl oyees filed for a decertification el ection and an
el ection was hel d one week later. The ALRB has not yet determined the results
of that election.

Charges were served upon and fil ed agai nst Respondent by or on
behal f of Dale Shipnan: Charge No. 90-(&55-M, filed on July 27, 1990 and
di smssed on Septenber 28, 1990; Charge Nb.



91-(&37-M, filed on April 26, 1991 and w thdrawn on My 20, 1991, Charge
No. 91-(&39-M, filed on April 30, 1991 and w t hdrawn on My 20, 1991.

Charges were served upon and fil ed agai nst Respondent by or on
behal f of Rta Rodriguez: Charge No. 90-(&83-M, filed on Septenber 24, 1990,
and di smmssed on Qctober 22, 1990; (harge No. 90-(&=84-M, filed on the sane
date, Septenber 24, 1990, and di smissed on January 11, 1991.

A charge was served upon and filed agai nst Respondent by or on
behalf of Ted MIlal bas Charge No. 91-C&II-M, filed on Mrch 25, 1991 and
w thdrawn on My 20, 1991.°2

Henry Peralta has been the hatchery nanager at Respondent’s since
August 27, 1990. Barbara Anderson has been enpl oyed by Respondent since 1981
and for the last 7 years has worked as an assistant to Henry Peralta and his
pr edecessor (S) .

Peralta testified that when he began to work at Respondent’'s in
1990 he had conversations wth nanagenent, includi ng Barbara Anderson, about
the UFW He could not renenioer the details but he did recall saying to
Anderson, "Howdid this all get started?”

O April 29, 1991, four enployees - Aelia Hores, Gatalina
Gastro, Mrgie ontreras and Mrgarita ovarrubias cane to Anderson

individual |y and reported that they had each

2 General Gounsel and Respondent stipul ated that such charges had been
filed and dismssed or wthdraan on such dat es.



been harassed by one or nore of three fell ow enpl oyees, nanel y Dal e Shi pnan,
Ted MIlal ba and Rta Rodri guez.

Anelia Hores conpl ai ned to Barbara Anderson that Hta Rodri guez
had cal | ed her at hone by tel ephone and tol d her that she, Rodriguez, wanted
to send an ALRB representative to her hone to explain her rights to her wth
respect to Respondent’'s obligation to pay her back wages for having | ai d her
off. Hores told Anderson that she had i nforned Rodri guez that she did not
want to be called at hone. Peralta testified that Hores had told hi mthat
she felt she had been harassed. *

O the sane day, Mrgarita Qovarrubias conpl ai ned to Anderson t hat
Mllal ba had told her that she woul d be repl aced by ot her workers.
Qovarrubias told Peralta that she felt she had been harassed by M |1 al ba
because she was a non-uni on supporter.

h the sane day, Gatalina Gastro conpl ained to her that [al e,
Shipnan and Ted M|l al ba had yel led at her a fewdays earlier on Respondent's
premses. Gastro testified that during a

%n her testinony Castro confirned the use of the word "harass" in her
conplaint. Hores confirned such use in her declaration. ntreras deni ed
using the word harass in her conplaint to Anderson but signed a declaration to
the contrary. In respect to Qvarrubias, there was neither confirnati on nor
denial since she did not testify and her declaration was not offered in
evidence. Peralta testified that the word "harass" was used | oosel y at
Respondent ' s.

* Rodriguez' testinony substantiates Anderson's testinony and the
declaration of Anvelia Hores and so | find that the tel ephone conversation
occurred as described. Mreover the actual facts coincide wth the
information Respondent had at its disposal when it decided to take
disciplinary action. Inthe declaration that Hores signed at the tine she
conpl ai ned to Anderson she asserted that she felt she had been harassed at
work, but gave no details.



vork break Shipnan had said to her how coul d she expect themto help her.”>
Wen she did not respond, Shi pman shouted "You don't have any guts."

Gastro further testified that upon returning to her work site
M| I al ba approached and told her, "Join the union and to sign and sue the
conpany”. Gastro added that she replied to MIlal ba, "I don't want to get
i nvol ved', and he yelled, "If you don't join the union, you |l |ose your job".
She replied that she did not want to join, and MIlal ba | eft her work pl ace.

Gastro further testified that MIlal ba was yelling at ot her
enpl oyees, so she went to Anderson and reported what had happened and added
that Shipnan and M |1 al ba had harassed her because she did not belong to the
union and that she could not work and could not feel free working. Peralta
testified Gastro had told himon My 5 that Shipnan and M1 al ba had yel | ed at
her because she did not support the union and that they were always after her
tojoin the union.

MIllal ba testified that he had not harassed, threatened or yelled
at any of his conorkers at any tine. He further testified that he recal |l ed
talking to Gastro in the steamroomabout Zacky enpl oyees naki ng appl i cations
for work at Respondent’s and that she had responded "yes", and told himnot to
yell. Mllalbatestified that he was concerned about these

3 nce Dol e Shi pnan was a nenber of the UPWnegoti ating conmittee and
very active in the union and Gastro, in reporting the incident, clained that
Sipnan along wth M|l al ba were harassi ng her because she did not support the
union, it can be assuned that the "thent in Shipnan's cooment refers to the
uni on.



appl i cants because, "Were were they going to put then? MIlal ba added
that there was considerabl e noise in the steamroom that at tines the
enpl oyees wore earpl ugs, and that at tines it was necessary to yell to
nake onesel f under st ood.

In his testinony, Dal e Shipnan deni ed yelling at, harassing,
threatening or forcing his opinion on any fell ow enpl oyees at any tine while
working at Respondent's. He further testified that he recal l ed a conversation
wth Gitalina Gastro in April 1991 in whi ch he asked her whet her she woul d
like to speak to a board agent of the ALRB He added that he thought she
mght be entitled to back pay for her layoff as, "I kind of tied in the
|l ayoffs wth the newapplicants that | was seeing.” He did not recall whether
she responded and, if she had, what she had sai d.®

O Aoril 29, Margie ontreras went to Barbara Anderson wth a
conplaint against Ted Mllal ba and Dale Shipnan. Gontreras tol d her that
M lal ba had asked her to sign a paper but she replied that she didn't want to
have anything to do wthit. She wal ked anay fromM |l al ba, and he yell ed at
her "You' Il be sorry". The next day, when Shipnan followed her to her car on
Respondent’' s premses and said that he and Ted M|l al ba wanted to cone to her
house to tal k to her about the union, she told him

Wth respect to Qvarrubia s and Castro's conplaints, | do not nake a
finding of fact as to what actually occurred. | do however, find that
Respondent had the infornation reported to it by Govarrubias and Gastro at its
disposal when it decided to take disciplinary action. The nature of this
infornation is inportant in deciding whet her Respondent had a good faith
belief in msconduct by MI1al ba and Shi pnan.

8



that her answer was "no". Shipnan told her to think about it, and she replied

that her answer was still "no", that she didn't want any part of it.

Peralta testified that Gontreras told himessentially the sane
thing she had tol d Anderson except both Shipnan and M|l al ba had fol | oned her
to the car on the second day.’

Anderson testified that all four enpl oyees had conpl ai ned of
harassnent, utilizing that word in their conplaints. She notified Peralta of the
four conpl ai nts and showed himthe declarations of the four conpl ai nants. He
instructed her to contact John Kj el dgaard, Respondent's personnel nanager, at
Respondent’ s pl ace of business in Turlock, Gilifornia. Peralta testified that the
four conpl ai ni ng enpl oyees were qui et and hard working, and thus, upon bei ng

inforned of the details of their conplaints, he considered themlegitinate and

Instructed Anderson to proceed wth disciplinary action.

1 find that Gontreras' encounters wth M11al ba and Shi pnan occurred
substantially as Gntreras recounted them Anderson' s testinony and
Gntreras' testinony and decl aration substantially coi ncide. Mreover, the
actual facts coincide wth the infornati on Respondent had at its di sposal when
It decided to take disciplinary action.

%t is not clear fromthe evidence whether Peralta actually tal ked to the
four conplainants or just read their declarations before instructing Anderson
to contact Keldgaard. Peralta testified that he had tal ked to thembefore
K el dgaard was contacted. Anderson testified that she observed Peralta
conversing wth the four conpl ai nants but she did not specify whether it was
before they contacted K el dgaard or on My 2, the day the disciplinary
varnings were given to Sipnan, MIlal ba and Rodriguez. Mirgie ntreras
testified specifically that she had not spoken to Peralta after she had spoken
to Anderegon. Gastro testified that she could not renenier whet her she had
convers

(continued. . .)



Ander son contacted K el dgaard by tel ephone and told himthat four
enpl oyees had cone to her office and conpl ai ned that they had been harassed.
She testified that she had told K el dgaard "what the conpl aints were about".
Gonplying wth his instructions, she sent himby FAXthe statenents of the
four conpl ai nants.

Peralta tal ked to John K el dgaard the sane day and related to him
the nature of the conplaints,® that the enpl oyees felt they had been harassed
and that he woul d send K el dgaard the decl arations. K eldgaard replied that
he woul d proceed to wite up status reports on the three enpl oyees and send
themto Peralta who was then to read themto the three enpl oyees.

Oh My 2, 1991, K eldgaard sent the enpl oyee status | anguage by
FAX and tol d Anderson by tel ephone to have Peralta read these reports to
Shi pnan, M|l al ba and Rodriguez wthout further cooment. Al three reports
cont ai ned the sane | anguage:

"Sone i ndividual s have reported to Managenent that

they are bei ng harassed by you while on Gonpany

premses. Hease be advised that harassnent of any

type is strictly prohibited by Gonpany Vork Rul es of

Gnduct (#5). Thisis awarning and I f such incidents

continue, you wll be subject to further disciplinary

action up to and incl udi ng termnation. Rule

Molation #5 states: 'No enpl oyee shal | harass, any

ot her person while o Gonpany property or attenpt to
do these things. D"%*

§. .. conti nued)

wth Peralta about her conplaint. Hores and Qvarrubi as were not cal |l ed upon
to testify.

*Peralta testified that he told K el dgaard what was goi ng on and what
t he peopl e had conpl ai ned about .

oD signifies dismssal.
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Respondent |eft out the words of Rule 5 which cone after "harass"; to wt
"scuffle wth, fight wth or batter” and nade no notification on the enpl oyee
status report of the del etion.

Peralta cal | ed each of the three enployees individually into his
office and read each their report.

Shi pnan reacted by asking who it was he had harassed and what had
he done. Peralta responded that such infornmation was confidential. Shipnan
testified that Peralta warned himverbal |y that if he harassed any nore
enpl oyees he woul d be subject to additional disciplinary action including
possi bl e termnation. Shi pnan asked for a copy of his status report and
received it. Peralta requested that Shipnan sign the report but he refused to
do so because, according to his testinony, he had not recei ved an expl anati on.

According to MIlalba, at the tine of the reading Peral ta asked
hi mwhet her he recal | ed harassing or sayi ng" sonethi ng bad to soneone in the
last 24 hours. Mllalba answered in the negative. MIllal ba testified that
Peralta told himthat if it happened agai n he woul d be dismssed. Mllal ba
refused Peralta’ s request to sign the report because, according to his
testinony, he did not knowwhat it was about .

After the reading of the report Rodriguez asked who it was she had
harassed. Peralta responded that such information was confidential. She
testified that either Peralta or Anderson told her that if any such incident
occurred agai n she woul d be subject to further discipline, including

termnation. Rodriguez
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refused to sign the status report because, as she told Peralta and Anderson,
she did not knowwhat it was about .

Respondent admitted that this was the first tine since 1984 that
Rule 5 had been utilized in a disciplinary action. During that entire period
Respondent had used Rule 13 to discipline enpl oyees in simlar incidents. In
1988 or 1989, an enpl oyee, Debbie Brown, was disciplined under Rule 13 for
havi ng used abusi ve or profane | anguage in a confrontation wth a coworker.
In arecent case, enpl oyee Ron Hess had been disciplined under Rule 13 for
havi ng used abusi ve | anguage in a diatribe agai nst Dal e Shi pnan whomhe had
accused of being responsible for his being suspended. Rul e 13 reads:

No enpl oyee shoul d use profane, abusive, threateni ng

or provocative | anguage towards fel | ow workers,

supervisors or officials of the Gnpany nor shall any

enpl oyee harass or created (sic) an intimdation,

hostil e or of fensi ve worki ng envi ronnent by such

conduct. CS D

"C' stands for "counseling'.™ "S' stands for "suspension" and "D
stands for "dismssal". InRileb5"C and "D stand for the sane thing as in
Rule 13; thereis no"S inRile5 The strict interpretation of Rlle 5 woul d
be that the discipline neted out for the second of fense woul d have to be

"dismssal " not suspension, however Peralta testified that Rile 5

Yreralta testified that counseling neant to bring the people in,
talk to them discuss the situation and put it intheir file,
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should not be interpreted that way, as a suspension could be utilized for
a second of fense. 2 2

ANALYS S AND GONCLLS QN

General Gounsel all eges that Respondent viol ated sections 1153(a)
of the Act by interfering, restraining and coercing Dale Shipnan, Ted M| al ba
and Rta Rodriguez in the exercise of their rights under section 1152 of the
Act. General unsel further alleges that Respondent viol ated sections
1153(c) and (d) of the Labor Gode by disciplining these three enpl oyees
because they engaged in union activities and fil ed charges agai nst Respondent
wth the ARB

A The Section 1153(a) Mol ation

In the instant case, Respondent took disciplinary action agai nst these
enpl oyees for al |l eged msconduct while they were engaged in protected
activities. The National Labor Relations Board has set forth the criteria
whereby it is determned whether an enpl oyer's actions in such cases

constitute an unfair labor practice.™ Frst, the General Qounsel nust

'n response to a question when had nanagenent nade such a
determnation, Peralta replied that he had consul ted neither K el dgaard nor
Barbara Anderson about it but had nade the determination on his own at that
nonent .

BThere was consi derabl e testinony as to the effect of Respondent's
disciplinary notices on the three enpl oyees' future union activities.
However, that effect is not determnative of aviolation. The test for a
violation of section 1153(a) is the objective standard of whether the enpl oyer
engaged i n conduct which reasonably tends to interfere wth the free exercise
of enpl oyee rights under the Act, not the subjective feelings of the enpl oyees
involved. (MNagata Brothers Farm(1979) 5 ARB No. 39.) Therefore, | have not
referred to any of this testinony in ny deci sion.

“®-@n, Inc. (1978) 238 NRB 283,
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prove that the enpl oyees were engaged in protected activities. The burden
then shifts to the Respondent to denonstrate that it had a good faith belief
that the enpl oyee had engaged i n msconduct. Qnhce the Respondent proves such
belief, the General unsel nust show that no misconduct exi sted.

It is evident that Sipnan, Ml al ba and Rodri guez were engaged in
protected activities when they tal ked to the four enpl oyees about uni on and/ or
concerted activities. Therefore, Respondent has the burden of proving its
good faith belief that the conduct of the three exceeded the parangters of the
protections of section 1152 of the Act.®

In eval uating the various encounters between the pro-union
enpl oyees and their coworkers, | find that Respondent had at its disposal the
facts as reported to its supervisors by the four conplainants as reflected in
the testinony of Gatalina Gastro, Henry Peralta, and Barbara Anderson and in
the declarations of Anelia Hores and Mirrgie (ontreras.

Turning to Rta Rodriguez tel ephone conversation wth Awlia
Hores, it invol ved nothing nore than one fel | owworker informng anot her
about her right to conpensation for a layoff. Wen Hores replied that she
was not interested and expressed concern about uni on peopl e havi ng access to

her address and

PRespondent argues that it had a good faith belief that Shi pnan,
Ml al ba and Rodri guez had engaged i n misconduct since Hores, Gastro,
Gntreras, and Qvarrubi as had al | conpl ai ned of "harassnent” by the
af orenenti oned three enpl oyees. Because an enpl oyee terns song conduct as
har assnent does not nake it so. The standard is an obj ective one dependi ng,
not on the subjective feelings of the alleged victim but on whether there is
a rea)sonabl e basis for those feelings. (Kurz-Kasch, Inc. (1987) 286 NLRB
1343.
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t el ephone nuntoer, Rodriguez expl ained to her that the union peopl e have a
right to such know edge and then asked for another coworker's nunter which
Hores refused to furnish. ®

Margarita Govarrubi as had cone to Barbara Anderson and conpl ai ned
to her that Ted MIlalba had told her that enpl oyees woul d repl ace her.
Peralta testified that Qovarrubias had told himthat M11al ba had harassed her
because she was a non-uni on supporter. Anderson testified that she believed
that all four conplai nants had used the word "harass” when they cane to her
with their conplaints.

These conversations wth Hores and Gvarrubi as on union natters
and/ or working conditions clearly do not constitute msconduct and are
protected by section 1152 of the Act; and in both cases, Respondent had at its
di sposal facts which clearly indicated there was no msconduct. That bei ng
so, there can be no good faith belief on Respondent’'s part of any msconduct
on the part of Rodriguez or MIlalba in these two encounters. Neverthel ess,

Respondent processed these two conpl ai nts under

®There was uncontroverted testinony at the hearing that Hores was
working at Respondent’s during the hearing and thus was avail abl e as a
wtness. Aninference can be nade that if Respondent had called Hores as a
w tness her testinony woul d have been unfavorabl e to Respondent’'s case. In
general, adverse inferences are permtted where a party fails to produce
evidence wthinit control. (The Garin Gonpany (1984) 11 AARB No. 18.)

“However, there is no evidence as to the details of such all eged
harassnent in respect to Gvarrubias. Respondent failed to call her to
testify. There was uncontroverted testinony that Govarrubi as was worki ng at
Respondent’ s during the hearing and thus was avail abl e as a wt ness.
Therefore, an inference can be nade that her testinony woul d have been
unf avorabl e to Respondent’ s case. Adverse inferences are permtted where a
party fails to produce evidence or wtnesses wthinits control. (The Garin

onpany, supra.)
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Rule 5 as serious violations, warning Rodriguez and M |lalba that if either
engaged i n such conduct agai n he or she woul d be di smssed.

Gatalina Gastro testified that, on the sane norning, first Shi pnan
and then MIlal ba had yelled at her about joining the union. Gastro did not
reply to Shipman, and she told M|l alba that she did not want to get invol ved.
Both Shipnan and M | | al ba desisted and | eft.

The question i s whether Respondent had a good faith belief in
that Shipnan and M|l al ba had coomtted acts of misconduct in these two
encount er s.

Shi pnan' s, "How can you expect themto hel p you?' falls intothe
category of "protected activities", as it is equivalent to saying that she
woul d not benefit fromthe uni on bei ng her bargai ning agent if she did not
back it. According to Gastro' s testinony, Shipnan then shouted to her, "You
don't have any guts". Hs renark was obviously related to his previous
statenent about uni on assistance. According to Gastro's testinony, a few
mnutes |ater MIlal ba shouted at her that if she did not join the union, she
woul d | ose her | ob.

W are here dealing wth union activities -- union activists
conversing wth coworkers about the benefits of joining a union and the
detrinents of not joining. The words in thensel ves represent the nornal
argunents that prouni on individual s use to persuade workers to joi n uni ons.
There is no threat of violence, or coercion involved. (ne objectional aspect

coud be MIlalbatelling Gastro that if she did not join the
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uni on she woul d | ose her job. Homever, MIlal ba credibly deni ed naki ng the
renark; furthernore, his conments about the job applicants could very well be
tied inwth the concept that the nore uni on support the better chance current
enpl oyees woul d be protected fromrepl acenents comng fromZacky Farns.

Gastro testified that her conworker Margarita
ovarrubi as overheard the conversation between M|l al ba and her. There was
uncontroverted testinony that Govarrubi as was avail abl e as a wtness, but
Respondent failed to call her. | drawan inference that her testinony woul d
have been unfavorabl e to Respondent’' s contentions wth respect to the contents
of the conversation between M 11al ba and Gastro.

Anot her obj ectional aspect of the two encounters coul d be the
yelling. However, both Shipnan and MIlal ba credibly testified that they had
not yelled at any other enpl oyee; and there was uncontroverted testinony that
the noi se level in the steamroomwas such that, at tines, one had to raise
one' s voi ce.

Mre inportantly, Respondent never asked either Shipnan or
MlIlalba their version of the tw episodes before issuing them the

disciplinary notices.” Nor is there any evidence that

Bvillalba testified that when Peralta read the disciplinary notice to
himthat he had asked hi mwhet her he had renenbered harassi ng or sayi ng
sonet hing bad to anybody in the last 24 hours and that he had answered in the
negative. This does not constitute a adequate effort to obtain MIlal ba s
version of what happened since it does not sufficiently identify the epi sodes
wth no nention of the places, surrounding circunstances etc. Mreover, the
tine period--"in the last 24 hours"--is incorrect; the alleged encounters had
occurred 3to 5 days before. Incidentally, Peralta nade no nention of his
inquiry in his testinony.
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Respondent had gone to Gastro's work place to investigate the noi se | evel or
i nterview w tnesses about the two encounters. ®

| therefore conclude that Respondent |acked a good faith
belief that Shipnan and M1 al ba had engaged in any misconduct in their
conversations wth Gastro.

(h two successi ve days, first Mllal ba and then i pnan
acconpani ed Mirgie Gntreras to Respondent’ s parking | ot and conversed wth
her. Mllal ba asked her to sign a paper which Gontreras rejected. As she
val ked anay fromhim he yelled, "You' Il be sorry". S nce she was wal ki ng
anay, he nay wel | have needed to shout so as to be heard. The alleged threat,
"You' Il be sorry", by itself is anbiguous.® It isjust as likely to have
signified, not that she woul d be puni shed or retaliated agai nst, but she woul d
sinply regret having mssed an opportunity to support the union.

Shi pman al so asked ntreras whether he and M|l al ba could go to
her house to talk to her about the union and she responded in the negati ve.
He suggested that she think about it, and she replied that the answer was
still "no", that she did not want any part of it.

These two conversations anount to nothing nore than two pro-uni on

enpl oyees trying to persuade a fell ow enpl oyee to

BThe failure of an enployer to carry out a full and fair investigation
of an enpl oyee' s al | eged msconduct is evidence that the enpl oyer is not
trying to find the truth of the natter but is attenpting to find a pl ausi bl e
pretext to take action agai nst the enpl oyee. (Sunnyside Nurseries, Inc.
(1980) 6 ALRB No. 52.)

PThere i's no evidence that ntreras consi dered these words as a threat.
18



listen to infornati on about the advantages of joining a union. There is no
threat, coercion, insistence etc. present. | therefore find that Respondent
| acked a good faith belief that Shipnan and M I1al ba were guilty of msconduct
when they conversed wth Margie ntreras on the two occasions i n questi on.
There is further evidence of a lack of good faith belief by
Respondent inthat it failed to investigate the conplaints. Peralta shoul d
have seen the inperative need to do so since he testified that the word
"harass" was used | oosely at the plant. In particular, Respondent failed to
confront the enpl oyees wth the details of their alleged msconduct, so they
coul d def end t hensel ves agai nst the accusations,? and have sone i ndi cation of
how t hey shoul d conport thensel ves in the future to avoid additional
accusations of "harassnent.” Wien they asked Peralta for details about their
alleged violation of Rile 5, he refused saying that such infornati on was
confidential. Inreality, that data was only confidential to the extent it
woul d protect the conpl ai ni ng enpl oyees fromretaliation fromthe three
accused enpl oyees. Respondent coul d have provi ded a certai n amount of
infornati on about the definition of harassnent wthout revealing the identity
of the conpl ai nants, such as, "It has to do wth insistence in continuing to

tak to certain

21t should be kept in nind that the calling in of the enpl oyees, the
reading of the disciplinary notice etc. was for a first offense by the three
enpl oyees. The procedure utilized appears to be a narked devi ati on fromthe
first offense counseling as described by Peralta in his testinony: "Vé bring
]p_elople inand we talk to them discuss the situation and put it intheir
ile”
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enpl oyees who do not want to be approached by you to di scuss the pros and cons
of uni on nenbership,” or sonething simlar.

Besi des, Respondent's failure to investigate the circunstances of
each conpl aint, additional evidence of Respondent's |ack of good faith belief
istobefound inits failure to adhere to its own past practice of hand ing
such verbal encounters under Rule 13 rather than the nuch nore severe Ril e 5,
whi ch deal s wth viol ent encounters such as scuffling, fighting and battery.
This issue is discussed in nore detail belowin connection wth the al | eged
1153(c) and (d).

| can only concl ude that Respondent sei zed on several i nor
conpl aints and exaggerated themto the extent that it could resort to Rile 5
and present warnings to the three enpl oyees in a nanner |ikely to cause them
torefrain fromtal king to their fellow enpl oyees about the union.

| find that intimdation of this sort has the

reasonabl e tendency to interfere wth and restrai n enpl oyees in the exercise
of their rights under section 1152 of the Act and | therefore concl ude t hat
Respondent vi ol ated section 1153(a) of the Act by interfering wth,
restrai ning and coerci ng enpl oyees Dal e Shipnan, Ted MIlal ba and Rta
Rodriguez in the exercise of their rights as set forth in section 1152 of the
Act.

B Sections 1153(c) and (d) Mol ations

There renai ns the question whet her Respondent viol ated sections
1153(c) and (d) of the Act.
Inthe instant case the three all eged discrimnatees were active

inunion activities and each had filed unfair | abor
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practi ce charges agai nst Respondent. Respondent’'s wtnesses admtted
Respondent ' s know edge of such activities. Respondent knewthat the
discrimnatees had filed charges because it had been served wth copi es.

General Gounsel al | eges that Respondent devi at ed from past
practice in neting out such severe penalties to the three discrimnatees. To
eval uate the appropri ateness of the punishnent it is hel pful to examne the
text and the background of Rules 5 and 13. S nce 1984, there have been
several incidents in which enpl oyees have been disciplined under Rule 13, but
none under Rul e 5.

Both Rule 5 and Rule 13 contai n the word harassnent but Rile 5
deals wth violence, i.e., "scuffle, fight or batter", while Rille 13 deal s
wth words, i.e., "profane, abusive, threatening or provocative | anguage
towards fellowworkers . . . nor shall any enpl oyee harass or created (sic) an
intimdation, hostile or offensive working environnent by such conduct. C S
0"

W have already determined that the encounters wth Anelia Hores
and Margarita Qovarrubi as anounted only to a sinpl e conversation and therefore
neither would call for any kind of discipline.

The encounters wth Gastro and Gontreras did invol ve sone
expressions like "You' |l be sorry", "How can you expect us to hel p you?",
"You don't have any guts”, and "If you do not join the union you |l |ose your
job"; but there is no indication of harassnent at the serious | evel required

by Rle 5. Rie 13,
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deal i ng wth words, woul d have been the proper rule to i nvoke. Mreover,
Respondent had handl ed previ ous cases of harassnent deal ing wth words under
Ril e 13.

In fact, the enpl oyees invol ved in two previous cases - Hess and
Brown - both used stronger |anguage than the three all eged di scri minat ees;
i.e., persistent abusive | anguage in the case of Hess and abusi ve or prof ane
language in the case of Brown. Yet both were disciplined under Rille 13. It
was patently inconsistent for Respondent to discipline Shipnan, M| al ba and
Rodri guez under the nore severe Rulle 5. Respondent, therefore, deviated from
past practices by inposing discipline under Rule 5 rather than Ril e 13.

Therefore, | drawan inference that Respondent so deviated from
past practices in the cases of the three discrimnatees because they had been
active in union activities and had utilized the Board s processes.

Inviewof the foregoing, | find that Respondent has vial ated
sections 1153(a), (c) and (d) of the Act.

ROR

Pursuant to Labor Gode section 1160.3, Respondents D & H Farns,
its officers, agents, labor contractors, successors and assigns, shall:

1. Cease and desist from

(a) Issuing disciplinary notices or taking

di sciplinary action or otherw se discrimnati ng agai nst any agricul tural

enpl oyee in regard to hire or tenure of enpl oynent
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or any termof condition of enpl oynent because he or she engaged i n concerted
activity protected by the Act.

(b) Inany like or related nanner, interfering wth,
restraining or coercing any agricultural enpl oyee in the exercise of the
rights guaranteed by section 1152 of the Act.

2. BExpunge fromits personnel records all notations concerni ng
the disciplinary actions taken against Dale Shipnan, Ted MIlalba and Rta
Rodri guez, whi ch have been found to be discrimnatory in this Decision

3. Take the followng affirnmati ve acti ons whi ch are deened
necessary to effectuate the policies of the Act.

(a) Sgnthe attached Notice to Agricul tural
Enpl oyees and after its translation by a Board agent into all appropriate
| anguages, nake sufficient copies in each | anguage for the purpose set forth
inthis Qder.

(b) Mil copies of the attached Notice, in all
appropriate languages, wthin 30 days of issuance of this order to all
agricultural enployees inits enpl oy between My 2, 1991 and My 2, 1992

(c) Post copies of the attached Notice in al|l appropriate
| anguages, the exact period(s) and place(s) of posting to be determned by
the Regional Drector, and exercise due care to replace any Notice whi ch has
been al tered, defaced, covered, or renoved

(d) WYoon request of The Regional Director or his
desi gnat ed Board agent, provide the Regional Orector wth the dates of the

next peak season. Should the next peak season have
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already begun at the tine the Regional Orector requests peak season dat es,
informthe Regional Orector of wen the present peak season began and when it
is anticipated to end, in addition to informng the Regional Drector of the
anticipated dates of the next peak season.

(e) Arrange for a representative or a Board agent to
distribute and read the attached Notice, in all appropriate | anguages, to all
of its enpl oyees on conpany tine and property at tine(s) and place(s) to be
determined by the Regional Drector. Followng the reading, the Board agent
shal | be given the opportunity outside the presence of supervisors and
nanagenent, to answer any questions the enpl oyees nay have concerning the
Notice of their rights under the Act. The Regional Drector shall deternine
the reasonabl e rate of conpensation to be paid by Respondent to all piece-rate
enpl oyees in order to conpensate themfor the tine lost at the readi ng and
quest i on- and- answer peri od.

(f) Notify the Regional Drector in witing,
wthin 30 days of the issuance of this Qder, of the steps it has taken to
conply wthits terns, and nake further reports at the request of the Regional

Drector, until full conpliance is achi eve

DATED  Septenber 14, 1992 M

AR E SCHOORL
Administrative Law Judge, ALRB
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NOINn CGE G- BVPLOYESS

The Agricultural Labor Rel ations Board has found that we have viol ated the
rights of our workers to engage i n conversations about union and/or concerted
activities by unlawful |y disciplining enpl oyees for doing so. The Board has
also found that we violated the rights of workers to engage in uni on and/ or
concerted activities by unlawful |y discrimnati ng agai nst themin the
application of our work rules. The ALRB has ordered us not to interfere wth,
restrain or coerce you, our enpl oyees, in the exercise of rights guaranteed by
the Agricultural labor Relations Act or discrimnate agai nst any enpl oyees
because he or she has engaged in union and/or concerted activities or has a
charge wth the ALRB

W wll dothat the Board has ordered, and also tell you that the Agricul tural
Labor Relations Act is alawthat gives all farmworkers these rights:

To organi ze t hensel ves;

To form join, or hel p unions;

To bargain as a group and choose whomthey want to speak
for them

To act together wth other workers to try to get a contract or
to hel p or protect one another; and

To decide not to do any of these things.

o~ wbhpE

Because you have these rights, we promse that:

VE WLL NOr DOanything in the future that forces you to do or stops you from
doi ng any of the things |isted above.

VEE WLL NOT discipline or otherwse discrimnate agai nst Dal e Shi pnan, Ted
MIlal ba and Rta Fodriguez and any other agricul tural enpl oyee because he or-
sRe has engaged in union or concerted activities or has filed a charge wth
the ARB

VE WLL NOl interfere wth, restrain or coerce agricultural enpl oyees in the
exercise of their rights to talk to each other or to union representative
about uni on and/or concerted activities.

DATED CONAGRA TURKEY FARVE

By:
(Representati ve) (Title)

This is an official Notice of the Agricultural Labor Relations Board, an
agency of the Sate of Gilifornia

0O NOT RAEVDE (R MUTT LATE



	ORDER
	NOTICE TO AGRICULTURAL EMPLOYEES
	DO NOT REMOVE OR MUTILATE
	DECISION OF ADMINISTRATIVE LAW JUDGE
	ANALYSIS AND CONCLUSION





