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These cases are before the Agricultural Labor Relations Board (ALRB or
Board) pursuant to procedures established in WIliamPal Porto & Sons, Inc. v.
Agricultural Labor Relations Board (1987) 191 Gal . App. 3d 1195 [237 Gal . Rptr. 206]
(el Porto). Robert H Hckam (Respondent or Hckan) urges the Board to allowit

to present evidence, at either the liability or conpliance stages of these
proceedi ngs, that the bargai ni ng nakewhol e renedy previously ordered by the Board
is inappropriate under Dal Porto, supra, 191 Gil. App. 3d 1195, and George Arakel i an
Farns, Inc. v. Agricultural Labor Relations Board (1989) 49 Gal . 3d 1279 [ 265

Gl . Rotr.. 162] (Arakelian). S nce Respondent raises significant questions as to
when Dal Porto nay be raised in situations where bargai ning has taken pl ace, we now

addr ess t hese i ssues .



Backgr ound

The Lhited FarmVdrkers of Anerica, AH.-A O (WWor Lhion) was certified
to represent the agricultural enpl oyees of Respondent on July 12, 1977. H ckamwas
found to have engaged in bad faith bargaining in three separate liability decisions
and two suppl enental conpl i ance decisions. The initial liability and two
suppl emrental decisions, i.e., 4 ARB Nb. 73 (1978), 9 AARB No. 6 (1983), and 10
ALRB No. 25 (1984) (herein collectively referred to as Hckaml) arose fromthe
UFWs first request for bargaining on July 20, 1977. Nb bargai ning took pl ace.
H ckamdel ayed bar gai ni ng by post poni ng or cancel i ng neetings for ni ne nont hs
before it advised the UFWthat it intended to test certification. The Board,
finding the delay to be evidence of bad faith, ordered nakewhol e begi nning on July
23, 1977. The Board nodified the ALJ's nakewhol e net hodol ogy inits order in 9
ALRB No. 6 and renanded the case to hearing for nodification of the nakewhol e
cal culations in accordance wth that order. In the final Board decision in Hckam
|, the Board approved the nodified nakewhol e cal cul ati ons submtted by the General
Qounsel. (10 ARBMN. 25at p. 2) Judicia reviewof Hckaml concl uded when the

Glifornia Quprene Qurt denied Hckams petition for reviewof the fina nakewhol e
determnation by order entered on Septenier 11, 1985.
H ckam now seeks to have the Board set a Dal Porto hearing in Hckaml
and in the two subsequent bad faith bargai ni ng proceedi ngs di scussed
bel ow However, because the |last stage of conpliance and j udicial
reviewof all the cases conprising Hckaml closed | ong before the

Board' s Novenber 16, 1987 Interim
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Qder Respecting Al Bargai ni ng Mikewhol e Gases Potential |y Affected by
WIliamPal Porto and Sons v. Agricultural Labor Rel ations Board, Hckaml

is not opento Dl Porto review? Respondent's request for Pal Porto review
in Hckaml nust therefore be deni ed.

In Hckamll, 8 ALRB No. 102, which issued on
Decentoer 29, 1982, the Board found that H ckamhad bargained in bad faith from
Mrch 2, 1980 until March 10, 1981. The bad faith conduct found included H ckams
failure to tinely provide payrol |, production, subcontracting and cust omharvesting
infornation requested by the Lhion, failure to provide an inforned and avail abl e
negotiator, and proposal s nade and positions taken for the purpose of preventing
agreenent. In Hckamll, the Board al so found that Hckams bad faith incl uded
naki ng regressi ve wage proposal s and unreasonabl y del ayi ng and condi ti oni ng
I nspection of its books. This prevented the UFWfromcarrying out the inspection
It was entitled to under NNRBv. Truitt Mainufacturing (1956) 351 US 149 [76 S Q.
753, 38 LRRM2042] after Hckamclained inability to pay. The Board ordered

nakewnol e for the period of bargaining litigated in Hckamll, begi nning Mrch 2,

Yinits Novenber 16, 1987 Qder, the Board decided to apply the Dal Forto
doctrine to all cases then pending before the Board. Were a case has progressed to
a final conpliance order, it is no longer "pending,” and thus not entitled to [al
Porto review The Board concluded, for exanple, inits Admnistrative Qder in
Mrtori Brothers, Gase Nos. 79-(& 187-BEC 80- (& 10-EC and 80- (& 91-EC (8 ALRB Nb.
23 and 11 ALRB No. 26) dated June 14, 1988, that it was wthout jurisdictionto
reopen cases for Dal Porto reviewwhere the last stages of judicial reviewhad been
concl uded.
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1980. n February 24, 1984, the Gourt of Appeal summarily denied Hckams petition
for reviewof 8 ARB No. 102. Nb conpliance proceedi ngs have been initiated in
H ckaml 1.

In Hckamlll, 10 ARB No. 2, issued on January 23, 1984, the Board found
that H ckamcontinued to engage in bad faith bargai ning fromJanuary 1, 1981
through August 12, 1981. Nb break in negotiations occurred between Hckamll and
Hckamlll. General Gounsel proceeded in Hckamlll on the basis of the continui ng
bad faith conduct of Respondent in the ongoi ng negotiations. The bad faith found
in HckamlIl consisted of unilaterally granting wage increases to enpl oyees whi ch
were greater than Hckamhad offered the Lhion in negotiations, and subcontracting
bargai ning unit work wthout notice to, or bargaining wth, the UFW The bad faith
of these actions was judged on the totality of the circunstances surroundi ng them
including the findings of bad faith in Hckamll. n February 15, 1985, the Gourt
of Appeal summarily denied Hckams petition for reviewin Hckamlll. No further
judicia reviewwas sought in Hckamlll, and no conpl i ance proceedi ngs have been
initiated in Hckamlll.

A theliability hearing in Hckamlll Respondent sought to present
evidence that its financial condition was so weak that it could not have agreed to
a contract wth the UPWon the conditions the Lhion was then proposi ng. H ckam
presented its 1979, 1980 and 1981 i ncone tax returns and a sunmary incone st at enent
to support its position in Hckamlll. The annual farming i ncone@ shoawn on the

i ncone statenents was the sane as that
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onits tax forns. The Admnistrative Law Judge (ALJ) in

Hckamlll permtted Hckamto present evidence that it coul d not

have entered into a contract wth the UFWor paid any hi gher

wages than it did because of its financial condition, but found such evi dence
unper suasi ve. 2/ Hckamnow of fers the exhibits rejected in Hckamlll as its Dal

Porto offer of proof, i.e., incone tax returns for 1979, 1980, and 1981 and the

sunmary i ncone st at enent .

It should be noted that the ALJ rejected the 1979, 1980 and 1981 tax
returns based on the testinony of Daniel Irwn, a certified public accountant who
testified on behal f of the General Gounsel. (RT. Wol. Vat pp. 41-74.) Ilrwn
testified that his examnation of Hckams incone statenents showed that | abor
costs incurred in the devel opnent of farmland had been treated as a current
expense rather than having been capitalized. (ld. at pp. 50-52.) The account ant
therefore concl uded that Hckams profitability and financial condition was not
accurately represented and was greatly understated by its incone tax returns and
financial statenent, both of which showed the sane figures as net farming i ncone.
(1d. at pp. 49, 51-55.) The AL) noted that Hckams certified public accountant
(CPA was present at the hearing during lrwn's testinony, but was not called to
explain or rebut it. (Hckamlll, AL s Decision at p. 28.) Based on the

foregoing, the ALJ credited General Qounsel ' s accounti ng w t ness

?The ALJ in the Hckam!| conpliance hearing had refused to
allowHckamto present evidence that no contract coul d have been agreed to due to
H ckams poor financia condition.
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and declined to recei ve into evi dence Hckams incone statenent and i ncone tax
returns show ng a | ow adj usted gross i ncone for Hckamduring the 1979-1981 peri od.
(Ibid.) The ALJ therefore did consider Hckams economc defense, i.e., that it
could not have afforded to enter into a contract wth the UFW but rejected the

def ense because the proof supporting it failed. Respondent's Pal Porto Argunents

Respondent filed its initial Dal Porto notion on February 12, 1988.
February 8, 1990, after General Qounsel had filed in Tulare Gounty Superior Qourt
to enforce Hckaml, Respondent filed a notion wth the Board asking that the Board
renand H ckam!| to an ALJ for a conpliance hearing on its Pal Porto defenses. The
notion for remand is, in effect, areiteration of the positions takeninits
February 12, 1988 notion for a Pal FPorto hearing in the three cases-.?

For the reasons stated above, the notions nust be denied as to Hckaml.
The Superior Gourt confirned the Board's order in Hckaml, and the Qourt of
Appeal , by opinion dated February 14, 1991, affirned the Superior Qourt's

concl usi on, consistent wth the Board' s position in Mrtori Brothers, that the

Board no | onger has jurisdiction over Hckaml. The Board observes that the

YRespondent' s notion for renand of Hckam!| was opposed by General Gounsel and
the UAW who contended that the Board s procedures do not provide for Respondent's
submssion. The URWs opposition was untinely and was acconpani ed by an
Application for Relief fromDefault. Respondent argues that this Application is
unsupported. In viewof the disposition nade here of Respondent's notion for
renand, the oppositions, the Application for Relief fromDefault, and reply thereto
need not be addressed.
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notion for renand itself raises no argunents not already nade in the origina Dal

Porto notion, except the argunent that the Galifornia SQuprene Gourt's decision in

Arakelian, supra, requires a Dal Porto hearing in Hckaml. That argunent is
di scussed bel ow

As to Hckamll and Hckamlll, Respondent now argues that the Board has

failed to consider the evidence Hckampresented to show that Respondent coul d not
have entered into a contract wth the UFW To the extent that the evi dence now
of fered by Respondent consists of the sane financial statenent and i ncone tax
returns presented in Hckamlll, however, the Board has consi dered the evi dence,
and the defense it supports, and agai n rejects both.

H ckam however, al so argues that the issue in a Dal Porto hearing is
whether it can establish that agreenent was "inpeded’ by factors not related to
Hckams bad faith, and that the General unsel nust show Hckams bad faith to be
the "sol e cause" of failure to reach agreenent. H ckamcontends the evidence it is
offering would showthat it could not have entered into a coll ective bargai ni ng
agreenent on any terns the UFWwoul d have accepted at the tine of the bargai ni ng.
(@. Pal Porto, supra, at pp. 1207-1208.)

H ckamal so pl aces its reliance here on the nakewhol e evi dence i nt roduced
by General ounsel in the conpliance hearing in Hckaml. General ounsel
I ntroduced 23 col | ective bargai ning agreenents then in force between the UFWand

grovers in Tulare and Kern counties. The ALJ found the wage rates provided in the
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contracts to be relatively uniformand applied those rates to the conputation of
nakewnhol e in Hckaml. Respondent contends that the uniformty of wage rates in
the UFWcontracts in evi dence shows that the UPWwoul d have insisted on the sane
rates in order to reach a contract wth Hckam Hckamcontends that when this
proof of the Lhion's uniformwage denands is taken together wthits proffered
evidence of its poor financial condition, it has established a prina faci e case
under Dal Porto that it woul d not have reached an agreenent wth the UFWfor
reasons other than its own bad faith.

H ckamal so contends that it has preserved these i ssues for consideration here by
arguing themin the conpl i ance stage of Hckaml (9 AARBNbo. 6) and in Hckamll|I.
It further contends that, since it was not permtted to litigate these natters

fully, to do so nowdoes not constitute repetitive litigation.? The

extent to which Hckamshoul d be permtted to litigate Dal Porto

“H ckam's contention that Arakelian, supra, requires that it be
alloned a Dal Porto hearing at the conpliance stage in Hckaml| is wthout nerit.
No bargai ni ng between the Lhion and Respondent took place i n Hckaml because
H ckamrefused to bargain for the asserted purpose of litigating the validity of
the Board' s certification of the Lthion. The Board found that the technical refusal
to bargain was in bad faith because it was only communi cated after Respondent
del ayed bargaining for nine nonths by a series of postponenents of the initial
neeting date. In Arakelian, the court held that where no bargai ni ng has taken
pl ace because of a bad faith technical refusal to bargain, the enpl oyer cannot
establish the Dal Porto defense that no contract woul d have been reached, since
such a show ng requires evidence of what took place in negotiations. (Arakelian,
supra, at p. 1293.) Wiile the enpl oyer nay present evidence in the conpliance
stage that any nakewhol e award shoul d have anounted to zero, or to snal | er
i ncreases than shown in General Gounsel's specification, it may not contend that
the inposition of a nakewhol e avard is inproper. (. Abatti Produce ., Inc.
(1990) 16 ALRB Nb. 17.) The Board, as noted previously, is precluded from
reopening Hckaml at this tine.
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issues in Hckamll and Hckaml!ll is discussed below Positions of the

Qher Parties

General Gounsel in hisinitia response contends that, as to Hckaml, no
Dal Porto proceedi ngs are possi bl e because the case had becone final before the Dal
Porto decision issued. As to Hckamll and Hckamlll, General (ounsel states that

he has examned H ckams books and asserts that Hckamhas presented suffi ci ent
evidence to establish that it is entitled to a Dal Porto hearing in these cases.
General unsel, however, offers no evi dence or expl anation of the basis for his
posi tion over and above what Hckamitself has presented. General ounsel al so
notes that the UPWcontracts in effect in the southern San Joaquin Valley at the
tine of the bad faith bargaining are in evidence in the Hckam!| conpliance
proceedi ngs, and asserts that they exceed what H ckamwoul d have been abl e to pay
and still survive.

The UFW on the other hand, argues that Hckamhas previously present ed
its evidence of financia hardship, and that such evidence has been found totally
deficient to establish Hckams financial inability to enter into a contract. The
UFWal so argues that the conduct found to establish bad faith bargai ni ng,
particularly the granting of unilateral wage increases greater than offered the ULFW
at the table, as well as Hckams regressi ve novenent on wages and its failure to
provide information to the Lhion in order to allowit to assess Hckams clai ns of
inability to pay, should preclude Hckamfromraising the Dal Porto defense where,

as here, its DAl Porto defense is
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based on alleged inability to pay. The UPWfurther argues that the doctrines of
res judicata and col | ateral estoppel should bar Hckamfromrelitigating these
issues. The UFWadditional |y argues that Hckam in Hckamll and Hckamlll, was
found to have misrepresented its incone in the evidence that was rejected then and
is being offered again now The UFWcontends that the new evi dence offered by
H ckamhas no probative val ue because of the reservations of the CPA who prepared
the rel evant docunents as to the net hodol ogy and docunent ati on supporting them
The UFWconcl udes by contending that Dal Porto requires the enpl oyer to show t hat
purely legitinate disagreenents precl uded agreenent.
Deci si on

The Dal Porto court and the Board in decisions applying Dal Porto have
stated that the burden of establishing a Dal Forto defense, i.e., that no contract
woul d have been arrived at even if bargai ning had been conducted sol el y i n good
faith, is on the enpl oyer found to have engaged in bad faith bargai ning, and that
the burden is a heavy one. (Dal Porto, supra; Mirio Sai khon (1989) 15 ALRB No. 3;

Abatti Produce, supra.) The court in Pal Porto anal ogi zed the defense to the
enpl oyer's burden in Wight Line, Inc. (1980) 251 N.RB 1083 [ 105 LRRMI1169]. Uhder

that analysis, once a prina facie case of unlawul notivation for a di scharge or

ot her adverse personnel action has been established, the enpl oyer nust show t hat
the di scharge woul d have happened i ndependent|y of the discrimnatory notive shown.
As the Lhited Sates Suprene Gourt said in NNRBv. Transportati on Minagenent, |nc.
(1983) 462 US 393 [103 S Q. 2469, 113 LRV
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2857], once General Gounsel has established a prina facie case, i.e., shown that
the unlawful notives had sonething to do wth the discharge, the burden shifts to
the enpl oyer to showthat the adverse acti on woul d have been taken even in the
absence of the unlaw ul notive.

In Sai khon, supra, the Board held that a Dal Porto defense was

establ i shed where other Inperial Valley vegetabl e growers situated simlarly to

Sai khon were unabl e to reach agreenent wth the UPNVafter two years of good faith
bargai ning, in part because the UFWinsisted that both Sai khon and the ot her
Inperial Valley growers adopt the pay and benefit rates the UPWhad negotiated wth
a Slinas area grovwer, Sun Harvest. Saikhon itself bargained wth the Lhion for
two years but its bargai ning included bad faith conduct. Sai khon present ed
evidence that other Inperial Valley growers had negotiated entirely in good faith
during the sane period that Sai khon engaged in bad faith bargaining wth the UFW
and that the UFWhad taken the sane Sun Harvest wage position in its negotiations
wth the other growers as it had wth Saikhon. (Saikhon, supra, at pp. 7-9.)

Sai khon al so presented extensi ve evi dence of the significant differences
in labor narket conditions between the Salinas and Inperial Valleys in support of
its Dal Porto notion. (1d. at pp. 9-10.) Based on these differences and the
experience of the Inperia Valley growers who were ultinately found to have
bargai ned in good faith wth the UPNVbut had been unabl e to reach agreenent, the
Board concl uded that no contract woul d have been agreed to even if Sai khon had
engaged i n no bad fai th bargai ni ng.

17 ARB No. 7 11



(Id. at p. 10; p. 15 n. 15.)

In Dal Portoitself, the ALJ had noted that three areas, successorship,
uni on security, and wages dooned negotiations fromthe start. Wen DAl Porto was
renanded for hearing, the posture of the case was that Dal Porto had been found to
have bargai ned in good faith as to successorship and union security, and therefore,
a prina faci e case coul d be established that areas of exclusively good faith
bar gai ni ng woul d have prevented agreenent, even if Dal Porto's bad faith bargai ni ng
in other areas had never taken place. The court therefore renanded the case to
allowDal Portoto show as it clained, that negotiations were at inpasse, noting
that the record indicated that it was entirely plausible that the totality of the
parties' disagreenent on successorship, union security and wages nay have been

substantial enough to have prevented agreenent. (Dal Porto, supra, at p. 1213.)

Hckams Dal Porto argunents, evidence, and offer of proof are limted
conpared to Saikhon's and Dal Porto's. The only issue Hckamidentifies as
preventing agreenent is wages. H ckamsupports its contention that the URWwoul d
have insisted on a specific | evel of wages by citing the ALJ's decision in Hckam
I's first conpliance hearing, 9 ARBNo. 6. /As previously noted, the General
Qounsel had there presented 23 col | ecti ve bargai ning agreenents then in effect
between the UFWand growers in the Tulare and Kern counties area, the | ocation of
H ckams operations. The ALJ had found that several growers who had si gned
contracts wth the UFWwere conparabl e to H ckamin size and crops produced, and

operated in the sane | abor narket wth Hckam
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(9 ALRB No. 6, ALJ Decision at pp. 6-7.) The ALJ further found a uniformlevel of
wages in the UPWcontracts, thus showng that the parties woul d have agreed to the
sane wages at Hckam (lbid.) The ALJ in the Hckaml conpliance decision thus
found that Hckamand the UFWwoul d have agreed to the sane standard wages.
H ckams contention that the UPNVwoul d have denanded its standard area wages nay
therefore be taken as established for the purpose of showng a prina faci e case
under Dal Porto.

Hckams situation, however, is the reverse of Saikhon's. Wiile the LFW
Insisted that Sai khon pay Salinas Vall ey wages that no simlarly situated | nperial
Val ley growers had been abl e to accept after two years of good faith bargai ni ng,
dozens of other growers in Hckams area had entered into contracts wth wages
H ckamsays prevented any agreenent between itself and the UFW H ckams agreenent
to the sane wages therefore woul d asserted y have been inpossi bl e sol el y because of
a probleminternal to Hckam i.e., its financial condition. To denonstrate this
weak financia condition, Respondent relies prinarily on the sane exhibits
presented in 10 ALRB No. 2 (Hckamlll). These exhibits were rejected in that
proceedi ng for the reasons stated above, i.e., the ALJ found that the adj usted
gross incone shown on themdid not represent Hckams true financia position
because it was not clear what part or parts of Hckams operations they
represented, and because agricultural |abor used to devel op | and had been treated
as a current expense rather than being capitalized. The judge in Hckamlll
therefore rejected Hckams defense that it could not have entered into a contract

wth the
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UAW finding instead that Hckamfailed to present any reliabl e evidence of
financial weakness. The ALJ also rejected the exhibits nowoffered i n support of
Hckams Dal Porto notion.

Except as di scussed bel ow H ckamhas provi ded no evi dence over and above
that rejected in Hckamlll to establish economc weakness. Neither its argunents
nor its offer of proof explains why the proffered evidence is nowvalid. Nor does
it assert that there is additional evidence or information concerning Hckams
financial condition or its operating problens that requires the Board to find that
Respondent’ s financial condition would not permit it to enter into a contract wth
wages that the UPWwoul d have accepted. H ckamdoes not contend or explain why the
exhibits offered again here shoul d be viewed or evaluated differently foll owng [al
Porto.? Hckamthus does nothing to address the problens of unreliability or the
unrepresentative character of the sol e evidence supporting its entitlenent to a Pal
Porto heari ng.

Neither Dal Porto nor any of the cases applying it require the Board to
accept evidence that has earlier in the sane proceedi ng been shown to be unreliabl e
wthout at |east sone expl anation, rehabilitation or expansi on of supporting
docunentation. Hckam however, does not attenpt to explain, rehabilitate, or

expand its presentation of facts or |awto show

I'n Hckam! 1l the AL) enphasized that GPA Irwin expl ai ned the deficiencies of
the exhibits and that Hckamdid nothing to rebut this testinony, even though its
own accountant was present in the hearing roomduring Irwn's testinony. (10 ALRB
No. 2at p. 28)
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why its offered evidence is nowreliable, or shoul d now be accepted because of Dal
Porto. Wiile Hckams evidence mght present a prina facie case had it not al ready
been denonstrated to be nonprobative, Hckamhas shown no reason why the Board
shoul d, or could, disregard the record of the sane proceedi ng of which the Dal

Porto notions are a part.?

The only other exhibits nowoffered by Hckamand not previously rejected
by the Board include a statenent dated Septenter 20, 1982, froman Internal Revenue
Service (IRS district director stating that Hckams 1980 tax return was found to
be acceptable as filed. Wiile Hckamdoes not so argue, the IRSdirector's letter
Is at |east sone evidence that Hckams 1980 return was in conpliance wth federal
incone tax laws. The director's letter does not establish, however, that the
proffered exhibits accurately reflect Hckams ability to pay the wages in effect
inthe ULPWs contracts inthe area. The IRSdirector's letter does not therefore
give substantial grounds to allowthe Board to disregard the Administrative Law
Judge' s rejection of the evidence due to its |ack of probativeness.

Qher proof supporting Hckams Dal Porto argunents not previously
rejected by the Board i s provided by a conpil ation of

YThe court in Pal Porto assuned that in nost cases no evi dence concerning the
cause of the parties' failure to agree had been presented since, until Dal Porto,
this was not a generally recogni zed defense. For that reason the Dal Forto court
required the Board to al |l owrespondents an opportunity to denonstrate prejudi ce as
aresult of prior inability to nake a causation defense. (Seeid. at p. 1212.)
Here, however, Hckamsought to prove exactly the sane defense in Hckamlll, was
permtted to do so, and failed. Hckamtherefore has suffered no prej udi ce
requiring a further causati on hearing before the Board. (lbid.)
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net farmng i ncone and total adjusted gross i ncone prepared by the sane account ant
who prepared the rejected exhibits, and whomH ckamfailed to call in rebuttal.
That conpilation, filed wth Hckams February 12, 1988, Dal Porto notion, shows
Hckams net farming i ncone and total adjusted gross incone for the years 1976
through 1986. Substantially the sane docunent was filed in support of the 1990
Mtion to Renand wth the years 1987-1989 added. Respondent, however, does not
nake any show ng that the 1982-1984 figures do not msrepresent capital expenses in
the sane way the 1979 through 1981 returns were found to. The 1982-1984 returns
vere prepared by the sane accountant who prepared the 1979 through 1981 returns.
That accountant presented the 1982-1984 figures in the sane col utm of figures wth
the 1979-1981 figures rejected by the ALJ wthout any note or explanation that the
1982-1984 figures correct the deficiencies found by the ALJ in the 1979- 1981
figures. Hckams presentation clearly inplies that the 1982-1984 figures are
conparabl e to the 1979-1981 figures, and that therefore the sane net hods were used
to conpute the 1982-1984 incone figures as the 1979-1981 figures. |f adverse
financial conditions in 1982, 1983 and 1984 woul d have precl uded agreenent on the
UFWs terns in those years, the burden is on Hckamto showthat the figures
purporting to establish such adverse conditions are reliable. Hckam however, by
utilizing figures that rest upon the sane defective cal cul ations previously
rejected, has failed to showany insurnountabl e barrier to a contract other than
its own bad faith bargai ni ng.

FHnally, Respondent's argunent based on wages as the only
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i ssue preventing agreenent i s weakened by the finding in Hckamll that Hckams
bad faith bargai ning i ncl uded regressi ve wage proposals. (See id., ALJ Decision at
pp. 101-102.) Hckamcoul d have responded to such a finding that any regressive
wage proposal s were the result of its deteriorati ng economc position. Hckam
however, did not present this defense in Hckamll. Wen Hckamargued in
negotiations that it was unabl e to neet the UPWs wage requests because of a weak
financial condition, the UPNrequested to see Hckams records. |n response,
H ckamdel ayed production of the records, and would allowonly a CPA or trust
attorney to reviewthem The Board found these actions were desi gned to prevent
the ULFWfromseei ng the books. Wiile Hckammght have been able to showitsel f
unabl e to pay the requested rates, its bad faith refusal to do so casts additional
doubt onits good faith in the one area that woul d support its Dal Porto notion.
S nce, as Respondent admtted inits Dal Porto notion, the reasons for failure to
reach agreenent nust be unrelated to the bad faith bargai ning found, H ckams
assertions of inability to pay are unpersuasive to the degree they appear entangl ed
inits bad faith conduct. Its efforts to establish nowthat its difficult economc
posi tion then precl uded any agreenent rely upon the sane conduct that was found to
have been part of Respondent's bad faith bargai ni ng.
(oncl usi ons

Respondent’' s notions as to Hckam! shoul d be deni ed. The Board has no
jurisdiction since all conpliance proceed ngs therein have been concl uded.
Respondent' s notions to reopen or to renand to the conpliance stage in Hckaml |

and Hckaml! Il nust
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al so be denied. Hckamhas failed to show any prejudice arising fromthe
unavai | abi lity of the Dal Porto decision in these cases, and has presented either
irrelevant or inadmssibl e evidence, or the sane evi dence al ready found unreliabl e
in Hckamlll, wthout any offer of proof, explanation or expansion to show t hat
the previously rejected evi dence shoul d be reconsi der ed.
R

Hckams Dal Porto notions and requests for renand are denied for the
reasons set forth above. Hckamll and HckamlIl shoul d proceed to conpli ance as
expedi tiously as possible. Hckam however, will not be permtted to present
further evidence on the Dal Porto causation i ssue in such conpl i ance proceedi ngs.
Rat her, Hckamnay introduce such probative, non-cunul ative proof as has not been
previously presented to the Board only on the i ssue of the anmount of nakewhol e in
any conpl i ance proceeding held herein. (Abatti Produce, supra, at pp. 9-10.)
DATHD  June 19, 1991

BRIEJ. JANGAN Chairnan ’
| VONNE RAMCS R GHARDSON Mentoer
JIMELIS Menber

JGBEPH C SHELL, Menber

JIMN B.SEN Mentoer

"The signatures of the Board Mnbers in al|l Board deci sions appear with the
signature of the hairnan first, if participating, followed by the signatures of
the participating Board Menbers in order of their seniority.

17 ARB No. 7 18.



A= SUMMARY

Fobert H H ckam 17 ARB Nb. 7
(LAY
Gase Nbs.
78-&8-D 81-(x96-D
(4 ARB No. 73) 81-(&97-D
(9 ARB N\b. 6) 81- (& 122-D
(10 ARB No. 25) (10 ARB No. 2

80- (& 105-D
80- (& 165-D
80- (& 195-D
80- (& 207-D
(8 ALRB \b. 102)

Backgr ound

Robert H H ckam (Respondent) was found to have engaged in bad faith bargaining in
three separate Board decisions. Respondent was found to have refused to bargain
wth the Lhited FarmVWrkers of Anerica, AH.-Q O (WUFWor Lhion) in 4 ARB No. 73.
This finding resulted in conpliance proceedings at 9 ARB Nbo. 6 and 10 ALRB No. 25.
Appeal of these Board orders (herein referred to as Hckaml) ended when the
Glifornia Quprene Qurt declined to act on Respondent' s appeal of the order

i nposi ng nakewhol e.  The Board thereafter initiated enforcenent proceed ngs.
Respondent was al so found to have engaged in bad faith bargaining in 8 ARB No. 102
(Hckamll). In 10 ARBNdo. 2 (Hckamlll) Respondent was found to have conti nued
its course of bad faith bargaining. Judicial reviewof the Board' s orders in
Hckamll and Hckamlll expired when the Gourt of Appeal deni ed Respondent’ s
appeal s, and no further heari ng was sought by Respondent. Respondent filed a

noti on under the Board' s O der Respecting Al Bargai ni ng Mikewhol e Gases
Potentially Affected by WIliamPal Porto & Sons v. ALRB seeking a Dl Porto
hearing in Hckaml, Hckamll and HckamlIll. Oh February 8, 1990, Respondent
filed another notion, seeking the remand of Hckaml, to the conpliance stage for a
hearing on the Dal Porto issue, relying on the Galifornia Quprene Gourt's deci si on
in George Avakelian Farns, Inc. v. ALRB (1989) 49 Gil . 3d 1279.

Boar d Deci si on

Respondent contended that the only barrier to an agreenent between itself and the
UPWwas Respondent' s financial weakness, whi ch woul d have precl uded Respondent from
agreeing to the wages that the UPWhad been found in Hckaml to have insisted upon
uniformy in the area of Respondent's operations during the makewhol e period. 1In
Hckamlll, Respondent had contended that it could not have entered into an
agreenent wth the UPWbecause of its weak financial condition and of fered tax
returns and i ncone statenents to support its argunents. The Administrative Law
Judge (ALJ) in Hckamlll rejected the evidence based on the unrebutted testi nony
of acertified public accountant that the i ncone shown on the tax



returns and i ncone statenment did not accurately represent Respondent's financi al
position. Respondent offered the sane exhibits here in support of its Dal Porto
notions, together wth tax returns and i ncone statenents for periods in Hckaml|
and Hckamlll. Respondent offered no expl anation as to why these exhi bits shoul d
now be viewed as being reliable, other than a letter froman Internal Revenue
Service district director to the effect that Respondent's 1980 tax return was
accepted as fil ed.

The Board denied the notions. Hckaml closed when the Suprene Gourt declined to
reviewthe Board s order as enforced by the Gurt of Appeal. The Board therefore
iswthout jurisdiction as to Hckaml. As to Hckamll and Hckamlll, Respondent
nade no showng that the evidence it had offered in HckamlIl in support of what
amounted to a Dal Porto defense shoul d now be received or that the reasons for its
rejection by the AJ in Hckamlll no |onger applied. Respondent therefore failed
to showit had been prejudiced by the unavai lability of the Dal Porto def ense.

Fnally, the Board concluded in reliance upon Arakelian, supra, that Respondent,
havi ng had the opportunity both in Hckamlll and inits notions to establish a Dal
Porto defense, shoul d be precl uded frompresenting the sane contention, i.e., that
no makewhol e is appropriate, in the conpliance stage. It may, however, present

evi dence in conpl i ance that the nakewhol e anount is zero, or shoul d be | ess than
the sumcontended for by the General Gounsel .

o o o

This Case Summary is furnished for infornation only and is not an official
statenent of the case, or of the ARB
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