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SUPPLEMENTAL DEA S ON AND CRDER
h Septenber 13, 1988, Administrative Law Judge (ALJ) Matthew

Gl dberg i ssued the attached Suppl enental Decision in this proceedi ng.
Thereafter, Harry CGarian, individually, and dba Harry Carian Sal es
(Respondent) tinely filed exceptions to the ALJ's Suppl enental Deci sion
wth a supporting brief, and General (ounsel filed a brief in answer to
Respondent ' s exceptions and bri ef.

The Agricultural Labor Relations Board (ALRB or Board) has
considered the ALJ's Suppl enental Decision and the record in light of
Respondent ' s exceptions and the briefs of the parties and has deci ded to
affirmthe ALJ's rulings, findings, and conclusions, and to adopt his
recommended Q der.

Respondent excepts to the ALJ's failure to find that Jose Luis

Godinez's use of invalid Social Security nunbers when

(et
Trrrerrrrrrrrn



securing i nteri menpl oynent Y was tantanount to a wllful conceal nent
of interimearnings requiring that he forfeit all backpay ot herw se
due and ow ng to him

The doctrine of wllful conceal ment upon whi ch Respondent relies
requires a clear show ng that there has been an intentional nondi scl osure
of interimearnings for the purpose of reaping a wndfall. (Arerican
Navi gation Co. (1983) 268 NLRB 426 [ 115 LRRM 1017]; George A Lucas &
Sons (1984) 10 ALRB No. 6; Abatti Farns, Inc. (1988) 14 ALRB No. 8.)

S nce Respondent has not pointed to any evi dence whi ch woul d i ndicate
that Godi nez sought to deceive either Respondent or this Board in his use
of false Social Security nunbers, we are conpel | ed by the foregoi ng
precedents to concur inthe ALJ's viewthat his conduct did not rise to
the level of culpability which would warrant our striking the whol e of

hi s backpay award. 2/ Qur finding in that regard shoul d not be construed
as a condonation of Godinez's use of false Social Security nunbers, but

only as a rejection of the

Y Interi menpl oynent is conpensat ed work perforned for other enpl oyers
during periods when the discrimnatee woul d have worked for the
w ongdoi ng enpl oyer but for his or her discharge. Thus, if a di schargee
wor ked for anot her enpl oyer during the backpay period, the wongdoi ng
enpl oyer is required to pay only the difference between what the
di schar gee woul d have made and what he or she actual |y made on the ot her
j ob.

2/ The Board s Conpl i ance Manual specifies that the Regional D rector
shoul d enphasi ze at the outset to a backpay clai nant the inportance of
keeping all records relating to earnings followng the claimant's

di scharge (8 4-2432.1). Athough there is no evidence that Godi nez
wllfully concealed interimearnings, his difficulty in recollecting
interi menpl oyers and earni ngs coul d have been al |l eviated by a careful
keepi ng of records during the backpay period. S nce an enpl oyer bears
the burden of proving interimearnings in a backpay proceeding, it is
entitled to receive as accurate an accounting as possibl e of such

ear ni ngs.

15 AARB Nb. 14 2.



applicability of the wllful conceal nent standard to the facts in this
case. >
RER

By authority of Labor (ode section 1160.3, the
Agricul tural Labor Relations Board hereby orders that Respondent, Harry
Carian, individually, and dba Harry Carian Sales, its officers, agents,
successors, and assigns, pay to the enpl oyees listed bel ow who were
discrimnatorily discharged by Respondent in violation of the

Agricultural Labor Relations Act, the anounts

8 Respondent did not except to the backpay period which the ALJ
establ i shed for Godinez. However, we find that it is appropriate to toll
Respondent's liability for a portion of the backpay period. V¢ are
concerned that the Regional (fice, which inadvertently furnished
Respondent with an incorrect address for Godinez, apparently did not
thereafter send to Respondent (odi nez's correct address. Wiile no
evidence in the record suggests that the Regional (fice wthheld or
failed to provide upon request any infornation about Qodi nez' s addr ess,
correspondence fromthe Regional Gfice to Respondent's counsel on
Qctober 3, 1986, indicates that, at |east on that date, the Regi onal
dfice was anare of the nanner in which Godinez coul d be cont act ed.
Therefore, on the basis of Respondent’'s good-faith reliance on the
Information provided by the Regional Gfice, we wll toll Respondent's
backpay liability fromApril 8, 1985, to Gctober 17, 1985. (0. K
Machi ne & Tool Gorp. (1986) 279 NLRB 474 [122 LRRM1319].) These dates
represent, respectively, the earliest point at whi ch Respondent coul d
reasonably have initiated action based on the Region's letter of Mrch
29, 1985, and the latest point at which Respondent coul d reasonabl y have
recommenced good-faith efforts to communi cate an offer to Godinez. Ve
wll, therefore, deduct $1,414.26, representing net backpay for the
period toil ed, fromRespondent's total backpay liability. VW acknow edge
our dissenting colleague' s concern that backpay be tolled "until such
tine as it becane evident that Respondent coul d have obtai ned access to
an avai |l abl e source of informati on fromwhich to determne Qdinez' s
correct address." V¢ believe, however, that once it was clear to
Respondent that Godinez had not received the initial reinstatenent offer,
Respondent had the burden of denonstrating to us that it thereafter nade
sone effort to ascertain Godinez's whereabouts in order to attenpt to
ensure delivery of aredirected offer. Respondent nade no such show ng.

15 ARB Nb. 14



set forth beside their respective nanes, plus interest thereon to be
conput ed i n accordance wth established Board practice. S nce we apply

interest rate changes prospectively only (Lu-Ete Farns, Inc. (1982) 8

ALRBNo. 55 at p. 7, fn. 3), the followng interest rates wll be in
effect: seven percent (7% until August 18, 1982 (Valley Farns and Rose
J. Farns (1976) 2 ALRB No. 41), an adjustabl e rate based upon

fluctuations in the prine interest rate until April 26, 1988 (Lu-Ete
Farns, Inc., supra), and, thereafter, an adjustable rate based on the

short-termfederal rate (E W Mrritt Farns (1988) 14 ALRB No. 5). The

anount specified bel ow for Jose Luis Godi nez represents only the anount
of his backpay whi ch had accrued through the close of the hearing in the
backpay proceedi ng, such backpay period to remai n open, and backpay w th
interest to accrue until such tine as the Regional Drector is satisfied
that Respondent has tendered to Godi nez a bona fide offer of

rei nst at enent :

Jai ne Var gas: $581. 49
Manuel Mbya Perez: $3, 426. 92
Jose Luis Godi nez: $6, 927. 14

Dated: Septenber 29, 1989

GREQRY L. GONOT, Acting Chai rnan®

| VONNE RAMCS R CHARDSON  Menber

4 The signatures of Board Menbers in all Board Deci si ons appear
wth the signature of the Chairnman first, if participating, followed by
the signatures of the participating Board Menbers in order of their
seniority. The Board currently has two vacanci es.

15 ARB Nb. 14 4,



MEMBER BLLIS, Goncurring and D ssenting: | concur wth ny col | eagues
insofar as they would toll backpay for Jose Luis Godi nez, but differ from
the majority as to the duration of the period to be tolled. The majority
properly acknow edges Respondent's good-faith reliance on the erroneous
address provided by the Regional Gfice for Qodi nez as substanti al
justification for tolling Respondent's liability, but falls short of
renedyi ng the Region's error when it recommenced the liability period on
Qctober 17, 1985. The stipulated record clearly establishes that the
point intine at which the nmajority expects Respondent to recommence good
faith efforts to offer reinstatenent to Godinez was in fact a tine at

whi ch Respondent coul d not so act, as it becane apparent by then, that
Respondent was w thout an avail abl e source of infornmation fromwhich it
could determne Godinez's current address. UWnhless there was evi dence

i ndi cating otherw se, Respondent cannot be presuned to have had ot her

avai | abl e sources of information fromwhich it could act. (See

15 AARB Nb. 14 5.



Burnup & Sins, Inc. (1981) 256 NLRB 965 [ 107 LRRM 1402].)

I would continue tolling backpay until such time as it becane

evi dent that Respondent coul d have obtai ned access to an avail abl e
source of information fromwhich to determne Godi nez' correct address.
Such a point intine did not arise until Cctober 13, 1986, based on the
Region's letter of (ctober 3, 1986 | nust therefore find that Respondent
coul d not reasonably have attenpted to renewits offer of reinstatenent
to Godinez until Cctober 13, 1986.

Cat ed: Sept enber 29, 1989

JIMBLLIS, Menber

15 AARB Nb. 14



CASE SUMVARY

HARRY CAR AN i ndi vi dual |y, Case No. 80-C&57-SD
and dba HARRY CAR AN SALES
(U 15 ALRB No. 14

(10 ALRB No. 51)
(9 ALRB No. 13)

Backgr ound

In 1983, the Agricultural Labor Relations Board (ALRB or Board) issued a
decision in which it found that Jose Luis Godinez, as well as two ot her
enpl oyees, had been unlawful Il y di scharged by Respondent Carian in
retaliation for their having engaged in protected concerted activity;
nanel y, for having sought |egal representation in regard to their

conpl ai nts about the condition of housi ng whi ch Respondent provi ded for
its enpl oyees. The Board ordered Respondent to reinstate the enpl oyees
and to conpensate themfor |lost wages. 1n 1984, the Gourt of Appeal
affirmed the Board's findings wth regard to the violations di scussed
above. Thereafter, the Board' s Regional Drector prepared a backpay
specification setting forth his account of the anount of backpay due each
of the discrimnatees. As Respondent filed an answer contesting the
backpay specification, the matter was set for a full evidentiary hearing
before an Admnistrative Law Judge (ALJ).

ALJ' s Deci sion

Prior to hearing, the parties reached agreenent on all aspects of the
backpay specification, but did not limt Respondent's right to mtigate
its overall nonetary liability. |In that regard, Respondent focused
primarily on the discrimnatee's interimearnings. dinez admtted that
he had fabricated Social Security nunbers when securing interim

enpl oynent, but had neither a recollection of the nunbers used nor any
records such as W2 forns reflecting that enpl oynent. The ALJ found t hat
Godi nez had not used fal se Social Security identification in order to
decei ve either Respondent or the Board in order to reap a backpay
wndfall. O that basis, the ALJ concl uded that the conduct did not rise
to the level of culpability which would warrant w thhol di ng from Godi nez
the whol e of his backpay award. The ALJ determned the nonetary anounts
due each of the three discrimnatees and, in addition, found that
Respondent ' s backpay liability to Godinez woul d continue to run until
Respondent tendered to hima reinstatenent offer which woul d serve to
termnate the running of backpay.

Boar d Deci si on

Respondent excepted only to that portion of the ALJ' s Decision concerning
Godinez's backpay. In its exceptions brief Respondent contended that the
use of false Social Security nunbers precluded Respondent from using
Social Security records in order to verify



Godi nez' s interi menpl oynent and therefore, until Godi nez made such
verification possible, backpay shoul d be wthheld. The Board reduced
Godi nez' s backpay award on the basis of a different anal ysis. The Board
found that the initial offer of reinstatenent to Godi nez was not

recei ved by hi mbecause Respondent relied on the Region's |ast known,
albeit incorrect, address for him Qn that basis, the Board tolled
Respondent ' s backpay liability to Godinez fromApril 8, 1985, the
ear|iest date on whi ch Respondent coul d reasonabl y have been expected to
rely on the Region's incorrect address, until Cctober 17, 1985, the

| atest date at whi ch Respondent coul d reasonably be expected to
recommence good faith efforts to contact Godinez. Respondent failed to
denonstrate that it thereafter nade reasonabl e attenpts to ascertain
Godi nez' s whereabouts in order to redirect the offer.

Goncurring and O ssenting Qi ni on

Menber HIis differed fromthe majority position only in that he
woul d continue tolling backpay until such tine as it became apparent
that Respondent had access to a source of infornation fromwhich to
determne Godinez' s correct address.

* * *

This Case Summary is furnished for information only and is not an
official statenent of the case, or of the ALRB

* * *
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I. Statenent of the Case
In Harry Carian Sales (1983) 9 ALRB No. 13, the Agricul tural Labor

Rel ati ons Board declared that Harry Carian Sales (referred to hereafter as
"Respondent ," the "Enpl oyer," or the "CGonpany") violated 81153(a) of the
Act by, anong other things, discharging Jose Luis Godinez, Jaine Vargas,
and Manuel Mbya Perez. The Board' s decision was affirned, in pertinent

part, in Harry Carian Sales v. ALRB (1984) 154 CGal. App.3d, and renmanded to

the Board for nodification of the notice nailing portion of the Board s
Qder. On Decenber 26, 1984, the Board issued its nodified OQder in Harry
CGarian Sales 10 ALRB No. 51, directing that Respondent offer full

reinstatement to the above-naned di scrimnatees, and nake t hemwhol e for
all losses of pay and other economc | osses they suffered as a result of
Respondent ' s unl awf ul conduct .

O February 26, 1988, the H Centre Regional Drector issued a Notice
of Hearing and Backpay Specification. A pre-hearing conference was
conducted in the natter on June 14, 1988. At the conference, the General
Gounsel was directed to prepare an anended backpay specification
incorporating certain oral nodifications nade by the General (ounsel at
that tine.

A hearing was hel d before ne on June 28 and 29, 1988 in Indio,
Galifornia. The General Gounsel and the Respondent appeared through their
respective representatives, and were given full opportunity to present
evi dence and argunent. General (ounsel issued a First Amended Backpay
Specification on July 7, 1988, which was reissued on July 19 to correct a
clerical error. General Qounsel and Respondent submitted post-hearing

briefs on



August 10, 1988. Based upon the entire record in the case, including ny
observations of the deneanor of the wtnesses as they testified, and
having read the briefs filed since the close of the hearing, | nake the

fol l ow ng findings and concl usi ons.

1. The Issues Presented
A Sipulations of the Parties

The follow ng facts were not in dispute, per stipulations of the
General ounsel and the Respondent. The gross backpay cal cul ati ons
contained in the Specification for each of the discrimnatees were accurate
and valid. The parties agreed that the seasonal nethod of cal cul ating
backpay was appropriate, and that the wages earned by the nenbers of the
Castro crew were representative and an appropriate neans of determning the
gross backpay due to each of the discrimnatees. The parties additionally
agreed that the expenses clained in the Specification were presuned to be an
accurate and correct reflection of conpensabl e expenses incurred by each of
the discrimnatees in each of their respective liability periods. Based on
these stipul ations, the General Gounsel has net his burden of proof
regardi ng the accuracy, validity and appropriateness of the gross backpay
fornul as, nethod of conputation, and the cal cul ati ons thensel ves. By
stipulating to the foregoi ng, Respondent did not waive any affirnative

defenses regarding mtigation of danages, or rebuttal of clai ned expenses. 1

1At the hearing, Respondent did not contest the validity of any of
the expenses. Accordingly, they are deened admtted.

3



The parties further stipulated as foll ows regardi ng the comuni cati on
of reinstatenent offers to each of the discrimnatees, and its chronol ogy
(Jt. BExh. 2):

1. March 11, 1985. The H GCentro Regional Cfice sends a letter to
Respondent and its attorney (Smth bel ow requesting verification that
offers of reinstatenent had been communi cated to the discrim natees.

2. March 26, 1985: Smth sends the letters of reinstatenent to the
Regi onal office, contained in three separate stanped envel opes, each
addressed to a particul ar di scri mnatee.

3. March 29, 1985: Region returns reinstatenment envel opes to Smth
because the addresses thereon conflicted wth those the Region had on file
for the discrimnatees. 2

4. May 8, 1985. Smith nails offers of reinstatenent to the
di scri m nat ees.

5. Qctober 7, 1985: Region advises Smth there was a mx-up in
reinstatenent |etters. 3

6. Decenber 13, 1985: Smth advi ses Region that Respondent had
"offered reinstatenent to the three discrimnatees."

7. Decenber 13, 1985: Smth sends Vargas an offer of
rei nst at enent .

8. Decenber 14, 1985: Region requests verification that offers

of reinstatenent were nade.

2In the letter fromthe Region, the Regional Drector sent the "l ast
known addresses" that the Region had on file for the discrimnatees.
Godi nez' address was in Tijuana, while those for Mya and Vargas were in
Mexi cal i .

3Specifi cally, the offer of reinstatenent to Godi nez was sent to
Vargasl address.



9. July 30, 1986: Regi on acknow edges that Vargas received an of fer
of reinstatenent but advi ses Respondent that it needs verification of the
reinstatenent offers to the remai ning two di scri m nat ees.

10. Septenber 8, 1986: Regi on acknow edges that Mbya and Vargas
received offers of reinstatenent, but no verification of the Gdi nez offer
has been provi ded.

11. October 3, 1986: Regi on advi ses Respondent that Mya and
Vargas recei ved reinstatement offers on My 9, 1985, and Decenber 18,
1985, respectively; however, no verification has been provided for the
Godi nez of fer.

12. Septenber 18, 1987: Region advises Smth of its position that
no offer of reinstatenent has been given to (Gdinez and that backpay
continues to accrue.

13. August 28, 1987: Smth advi ses Regi on that Respondent's backpay
liability was tolled upon delivery of the reinstatenent offers to the ALRB

for mailing.

B. The Liability Period
1. The Evi dence

The parties agreed that the backpay period for each of the
di sci mnat ees began to run on June 16, 1980.

There is no dispute as to the applicable liability period for
discrimnatee Vargas, or as to the anount of net back pay which he is owed.
General Qounsel was granted summary j udgenent for his backpay claimat the
pre- hearing conf er ence.

Respondent contends that the liability period for Mya and



Gdinez was tolled when it forwarded reinstatenent offers to the Region in
| ate March, 1985. (orrespondence between the Regi on and t he Respondent,
admtted pursuant to stipulation, shows that on March 11, 1985, the Region
requested "verification of the reinstatenent offers to the di scri mnatees"
and "verification of the nailing requirenent” in the Board s Qder.
Regarding the latter, Respondent was asked to address postage pai d envel opes
containing the notice to the enpl oyees, and to submt these envel opes to the
Region. (Exh. I4.) Respondent apparently interpreted the reinstat enent
verification to be of the sane nature, and accordingly submtted, on March
26, three envel opes containing the reinstatenent offers, addressed to the
discrimnatees. The letters, dated March 19, were addressed, respectively,
to Godinez at "00758 Mnroe, Thernal ," and to Mbya at "48-300 S. Jackson
S., Indio." (Exh. 2.)

h March 29, the Region wote Respondent's attorney that the | ast
known address it had on file for Godinez was "Bl v Las Fuentes. .. Tijuana,
B.C, Mxico," and for Mya, "Ave. R Aispe #720, l. Pro Hogar,
Mexicali...." Accordingly, it was returning the reinstatenent offers
wWthout mailing them (Exh. 3.)

h May 8, 1985, Respondent's attorney nailed the reinstatenent offers
to the addresses, apparently, which the Region had supplied. (Exh. 4.)
Mbya recei ved his offer on May 9, 1985. However, Godinez did not receive
his. The Region wote Respondent on ctober 7 that one of the

di scri mnatees had recei ved a

4Thes,e Exhibits, so | abeled, were attached to Joint Sipulation 2 (Jt.
Exh. 2), and admtted pursuant to that stipul ation.



reinstatenent letter "wth soneone else's nane." (Exh. 5.)

By letter of Decenber 13, Respondent's attorney stated his position to
the Region that reinstatenent had been offered all three di scri mnatees.
(BExh. 6.) Onthat sane date, the attorney wote discrimnatee Vargas
informng himthat a |letter addressed to Godi nez had been sent to him and
that he, Vargas, had been offered full reinstatenent. (Exh. 7.) However,
despite the representati on by Respondent's counsel that reinstatenent had
been offered to all three discrimnatees, there was no evidence that the
Godi nez of fer, inadvertently sent to Vargas, was re-nailed to Gdi nez
hi nsel f.

(n Decenber 14, the Region again wote the Respondent requesting
verification that the reinstatenent letters had been sent. (Exh. 8.) By
letter of July 30, 1986, the Region inforned Respondent that the offer to
Vargas had been recei ved on Decenber 14, 1985, but that it had no
verification that the letters to Gdinez or Mya had been sent. (BExh. 9.)

Inaletter to Respondent dated Cctober 3, 1986, the Region
acknow edged that reinstatenent offers had been recei ved on May 9, 1985 by
Mbya, and on Decenber 18, 1985 by Vargas, but that Godinez had advi sed the
Region that he still had not received his offer. (Exh. 11.)

Godinez testified that he has lived at "58007 Mnroe,

Thernal " since 1978. (RT 12.)°
2. Analysis and Goncl usi ons

As noted, it is Respondent's position that its backpay

5Transcri pt references are cited by page nunber,



liability was tolled when it delivered offers of reinstatenent to the
Region for mailing. As a general proposition, a letter offering
reinstatenent to a discrimnatee, whether received by himor not, wll
serve to toll the running of the backpay period if the offer was nade in
good faith. Abatti Farns. Inc. (1981) 9 ALRB No. 59; Marlene Industries
(1978) 234 NLRB 285; Jay Gonpany. Inc. (1953) 103 NLRB 1645, enf'd (9th
dr. 1954) 227 F. 2d 416. The Respondent has the burden of establishing that

avalid, good faith offer has been nade. Rafaire Refrigerati on Gorp.

(1973) 207 NLRB 523.

Under ordinary circunstances, mailing a reinstatenent offer to a
discrimnatee' s | ast known address serves to denonstrate that the offer was
bona fide. Knickerbocker Pastic (.. Inc. (1961) 132 NLRB 1209; Rental
Lhi form Servi ce (1967) 167 NLRB 190. However, it has al so been hel d that

such an act, if an enpl oyee has noved and the offer is not received, does
not establish that the offer was nade in good faith where the Respondent,
upon learning that the address is not current, does not nake reasonabl e
efforts, using other sources of infornmation at its disposal, to ascertain
the correct address. Abatti Farns, supra; Monroe Feed Store (1959) 122
NLRB 1479; Qadw n Industries (1970) 183 NLRB 280; Mrlene | ndustri es,

supra; Jay Gonpany. |nc., supra.

It is somewhat of a nystery why Respondent did not, as is common in
such situations, initially nail the offers directly to the discrim natees,
and use a return receipt to attenpt to verify that the offers had been
nade. The March 11 letter fromthe Regi on was obvi ously misconstrued. It

did not request verification of the

8



reinstatenment offers by their delivery to the Region for forwarding to the

discrimnatees; rather, it requested such verification for conpliance wth
the order's requirenent for nailing the Notice to Enpl oyees. A all
events, at no tine did the Region accept responsibility for receiving and
communi cating the reinstatenent offers, or indicate in any manner that it
was sonehow acting as the agent of the discrimnatees for purpose of
service of the offers.

An enpl oyer who has unl awful | y di scharged enpl oyees has the obligation
to renedy the violation of the Act by seeking out the di scri mnatees and
offering themreinstatenent. Southern G eyhound Lines (1960) 169 N.RB 627,
H ckory's Best (1983) 267 NLRB 1274. Respondent nust nake sone attenpt,

even i f unsuccessful, to communicate wth its forner enpl oyees. The Regi on
nay provide assistance, at least in terns of supplying what it believes to
be correct addresses. Supplying this assistance, however, does not operate
to relieve the Respondent of its obligation to actually try to reach the
discrimnatees. "Notificationis an integral part of [this obligation] and
[Respondent] is not discharged of its duty...when it is fully aware that
the discrimnatees were never notified of its reinstatenent offer."

Hckory's Best. supra. p. 1275. In that case, the respondent nade an offer

toreinstate to the General ounsel, but was inforned that the offer was
not communi cated because it was not coupl ed wth backpay. The Nati onal
Board hel d that such an offer could not serve to toll backpay liability.

Respondent argues that once the board "actively takes



control of the manner in which an offer of reinstatenent nmay be submtted,"
and fails to provide infornation in its possession relating to correct
addresses, it woul d be unconscionable, in effect, to allowthe Board to
w thhol d i nformati on that woul d have enabl ed Respondent to termnate the
extent of its backpay obligation. This argunent is based on several faulty
premses, and finds no support in the record. The Region or the Board did
not "take control of the nanner in which an offer nay be submtted":
Respondent's nmailing the offers to the Region, rather than to the
di scrimnatees, was based on its own msinterpretation of conpliance
correspondence. The Region did not "fail to provide" address informnation.
To the contrary, in March, 1985, it furni shed Respondent wth the last known
addresses it had on file for the discrimnatees. 6 Nor is there any evi dence
that the Region, at any tine, "wthheld" infornmation fromthe Respondent or
its counsel. Fnally, this contention | oses sight of the fact that it is
Respondent who engaged in the unl awful conduct, and it is Respondent's
obligation to renedy it by tendering the backpay offer.

Inregard to the Godi nez of fer, Respondent contends that had the
Region not msinforned it regarding Godi nez' address, and had that offer
been nailed, it probably woul d have reached Godi nez notw t hstandi ng the

transposed nunbers, since Godi nez has

6Godi nez contacted the Region prior to ctober 3, 1986, informng it
that he had yet to receive a reinstatenent offer. Arguably, at |east from
that point, the Board was aware where Godi nez mght be reached. However,
despi te Respondent's know edge of this fact, there is no evidence that it
nade any effort to obtain the address infornmation fromthe Regi on at that
time, and attenpt to communicate wth the discrimnates.

10



nai ntai ned the sane resi dence since 1978. Even if the offer were returned
to Respondent after nailing, that would at | east have put it on notice that
there was a problem and it coul d have done sone further checking to
ascertain the source of the mstake. Apart fromthe specul ative nature of
this contention, it remains that "between the enpl oyer whose unl awf ul

conduct gave rise to the problemin the first place, and the enpl oyee-victim

of this wongdoi ng, the enpl oyer rather than the enpl oyee shoul d bear the

consequences of the unlawful conduct.” Marlene Industries. supra; Abatti

Farns. Inc., supra. Agai n, Respondent itself should have nailed its offer

to Godinez, rather than expecting the Region to do so. Mre inportantly,
after learning at |east by Gctober, 1985 that there was a mx-up in the
reinstatenent letters, there was no evidence that the letter to Godi nez was
ever re-nail ed.

As this record does not reflect that any offer of reinstatenent has
ever been fornally recei ved by Godi nez despite Respondent's know edge of
hi s whereabouts, Respondent’'s backpay obligation to himis continui ng.

Under the authorities cited above, Respondent has failed to denonstrate the
bona fide nature of that offer, since it did not use reasonable efforts to
communi cate wth himafter it becane anare that the offer had not been
recei ved.

The offer to Mbya, as noted, was received by himon My 9, 1985.
General Qounsel correctly points out that follow ng receipt, a
discrimnatee is permtted a reasonabl e period in which to consi der
reinstatenment. The backpay period is otherw se tolled upon the actual date

of reinstatenent, the date the offer

11



Is rejected, or, where thereis noreply to the offer, the date, if
stated, when the discrimnatee is given the last opportunity to accept

the offer. GF Ar Freight. Inc. (1985) 276 NLRB No. 62. Here, as there

was no reply to the reinstatenment offer, and there was no stated date
for response, Mya is to be all owed a reasonabl e period to consi der the
reinstatenent offer, after which tine the liability period ends.

General (ounsel asserts that this "reasonabl e period" shoul d
enconpass about two weeks, or until My 22, 1985. However, General
Gounsel presents no argunent or authority in support of this
proposition. Mya was in the area at the tine. He had just secured
enpl oynent whi ch, though for |ess pay, would be for a | onger termthan
the seasonal work wth Respondent. Uhder these circunstances, | find
that a period of one week was a reasonabl e one for this discrimnatee to
deci de whether or not he wanted to resune working for the Respondent. |

therefore concl ude that the backpay period for himends on My 16, 1985.

C Interi mEarnings
1. Jose Luis Godi nez
Godi nez stated that he has been working under his own Soci al
Security Nunber only recently. CQOver the last ten years he has used
about three different nunbers, which he does not renenber. he of these
nunbers he used under the nane of Israel Ramrez while working in My,

1984. ! Q her nunbers he sinply nade up.

" @di nez produced the W2 formfor the earnings under Ramrezl
nane. Respondent did not seek its admssion. (RT. 66.)

12



(RT: 13-25.)

Godi nez' testinony regarding his interi mearnings was confused and
cont radi ct ory.8 Aven this, and the fact that Social Security nunbers
were not nade avail able to the Respondent to enable it to trace Godi nezl
i nteri mearnings, Respondent argues that the backpay specification be
dismssed as to him or that the proceedi ng be continued pendi ng hi s
production of the necessary information. It contends that where an
individual "intentionally gives false information ... to enpl oyers on so
nmany occasi ons that he cannot recall,” where he fails to produce
Information as promsed, where he works under another person's Soci al
Security nunber, and "ref uses,"9 toidentify his recent enpl oyers, the
general |y accepted all ocati on of the burden of proof in conpliance
proceedi ngs shoul d gi ve way to broad-based due process consi derati ons.

Respondent concedes that under ordinary circunstances, it has the
burden of proving facts which would mtigate its backpay liability.

Abatti Farns. Inc., supra. However, where a discrimnatee has wllfully

conceal ed interimearnings to such an extent that it nmakes it inpossible

to determne the net backpay

8I wll refrain fromdetailing the nany i nstances where these
probl ens arose. Suffice it to say that | so find. A nunber of
I nconsi stencies are indicated in the chart bel ow summari zing his
testi nony.

7(?odi nez testified that he worked for MC Devel opment Gonpany in the
years 1985 through 1987. (RT: 23, 67, 69, 75, 76.) Respondent's counsel
is an officer inthat corporation. He testified that the payroll records
fromMC reveal ed that Godi nez worked only in 1987 for that concern.
Respondent interprets the contradiction between records and testinony as
an effort to conceal interi menpl oynment and earni ngs.

13



due, this Board, followng the NLRB rul e, has declared that a backpay claim
nay be denied inits entirety. Abatti Farns. Inc. (1988) 14 ALRB No. 8;

see al so Jack C Robi nson d/ b/a Robi nson Freight Lines (1960) 129 NLRB
1040; Anerican Navigation Go. (1983) 267 NNRB No. 62. In the

aforenenti oned Abatti case, certain discrimnatees engaged in a pervasive

schene designed to disguise the true nature and extent of interimearnings.
Gonduct included fal se statenents to Board agents during the conpliance
investigation; false statenents at the backpay hearing; purposef ul

wi t hhol ding of pertinent infornation and docunentation; and an attenpt to
suborn perjury. In addition, testinony by an expert w tness concl usively
proved the falsity of nuch of the clains of these discrimnatees. The

el enent of willfulness was firmy established in the record. However, the
ALJ in that case specifically noted that "the conceal nent was intentional,
rather than the nere failure of recollection or inadvertence." (Abatti. op.
cit.. ALJD p. 40.)

The Qodinez situation is far different. Hs inability to recoll ect
interimenpl oyers and earnings, or even his repeated use of fabricated
Social Security nunbers, does not supply the requisite degree of
w || ful ness essential to support Respondent's position on this particul ar
i ssue. 10 That he mght not renenber certain circunstances, or that he
mght not have kept records, does not anount to a conscious effort on his
part to conceal his incone in order to reap a wndfall. Accordi ngly,

unl ess ot herw se

10It has not been shown that the use of Social Security nunbers ot her
than his own was for the purpose of disguising his true earnings.
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shown by Godi nez' testinony or by the Specification, Respondent has not
net its burden of proving mtigation via interimearnings,

The follow ng chart summari zes odi nezl testinony regarding his
interimearnings during backpay period years, though not necessarily

wthin the period itself.11

Year Period Enpl oyer Vge Renar ks
1980 None Per Spec.
1981  Feb- G Daz $25/day, 1 RT: 73, 74
June day/ wk
1982 July-Sept; 2 J. Hernandez $5/ hrs; 4-5 Roof i ng con-
wks My hrs/day; 4-5 tractor RT:
days/ wk 26, 72, 73
$100/ vk RT: 78
1982 June, July GDaz
Ficking okra
1983 Mar - June G Daz and tonatoes
RT: 25
ﬁ3. 45€th’, 5 D sci ng
1983 ' rs, RT: 72
Nay G Daz day] vk
$25/ day RT. 71, 72
1983 June, July G Daz
RT: 24
1984 Feb. - May 2 Bradl ey Gonstr.
Trash col |.
1985 weeks WI | i am John RT: 23

11The contradi ctions appearing in the chart, and the transcri pt
references indicating that the testinony was offered at different points
in Godi nezl recitation, underscore the confusion the wtness displayed.
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1985 2 weeks M C Devel opnent G apes

RT: 23
1985 he week M C Devel opnent G apes
RT:. 67
1986 ne week M C Devel opnent RT: 23 RT:
3 weeks June MC Devel opnent 6-7 hrs, 68, 78
1986 4 days/ wk
? " work” M anting
1986 RT: 22
Bef ore Bradl ey Gonstr. RT: 19-21
1987 (after?) June
1087 6/ 12-7/ 10 M C Devel opnent $763. 28 RT: 83

Thus, interimearnings were established for the years 1981 ($100),
1982 ($500) 12, 1983 ($317.25)13, and 1987 ($184.07)**. Insubstantial
proof was adduced for the renai ning years, despite counsel's questioni ng
as to enpl oyers and periods worked. The amount due for Godi nez' net back

pay, Wthout interest, is summarized and cal cul ated bel ow

12Ganeral counsel incorrectly states in his brief that there were
four work weeks in the 1982 season, which ran fromMy 31 through July
2. There were five such weeks, during which Godinez earned $100 per
week.

13The 1983 season for Carian ran fromMy 23 to June 25. Godi nez
stated that he earned $25 a day, 3 days a week, in each of the four
weeks of June, for a total of $300. He testified that during My he
worked one day a week, 5 hours per day for $3.45 an hour, thus earning
$17.25 a day. The Carian season included only one week in My.

14General Gounsel argues that since Respondent had access to the
records at MC, but only chose to produce a figure for the total earned
by Godinez during the year, it should not be credited wth any of fset.
In other words, Respondent coul d have shown what was ear ned week by
week. nly one of the weeks at MC cane wthin the Gari an season,
which ran fromMy 4 to June 17. However, | find that it is nore
reasonabl e and fair to divide the total MC earnings by four and derive
a proj ected weekly anount of interimpay.
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Year; @G oss Backpay:
1980: $ 701.49
1981: 934. 55
1982: 992. 75
1983: 987. 83
1984 1387. 32
1985: 1414. 26
1986: 1414. 26
1987: 1414. 26

Total s: $9, 246. 72

InterimEarn Expenses: Tot al :
$ 0.00 $76. 00 $ 777. 49
100. 00 10. 00 844. 55
500. 00 80. 00 572.75
317.25 15. 00 685. 58
0.00 0.00 1387. 32
0.00 0.00 1414. 26
0.00 0.00 1414. 26
184. 07 15. 00 1245. 19
$1, 101. 32 $196.00  $8,341 40

2. Manuel Mya Perez

Perez worked under the sane Social Security Nunber since 1966.

(RT: 33.) Thus, Respondent coul d arguably have traced Muya' s interim

earnings, and arrived at a nore exact conpilation. It chose not to do

SO.

wages during the backpay peri od.

Year
1981

1982
1982

1983

1984

Peri od
My , June

May- Jul y

June 19- Sept

My -July

2 wks end of
June

Enpl oyer
Anaya; Don .

Vari ous

La Quinta

Sel f

Miri o Sai khon

17

Wage

$3. 75/ hr,
7-8 hrs.
2-4
days/ wk
$3. 75/ hr,
24 hrs/wk

$150/ vk

$80/ wk, 3
VKS/ no .

$4. 00/ hr,

7-8 hrs, 7
days/ wk

The chart bel ow summari zes his testinony regardi ng enpl oynent and

Renar ks
Field work
RT : 40, 41

Held work
RT: 43, 44

onstructi on

RT: 59, 60
Wl di ng
RT: 45, 46,
59, 60

Mel ons

RT: 61-63



1985 5/ 85-1/ 86 B. Vorth CC $3. 50/ hr, RT: 35, 36
40 hrs/wk

| find Mya' s interimearnings were as follows. In 1981,
Respondent ' s season ran fromJune 1 through July 3, enconpassing all
four weeks in June. Mya estinated that in this period he nade $3. 75
per hour, for between seven and eight hours, on an average of three days
per week. Thus his earnings were approxi mately $337.50, or
$3.75*7.5*3*4. General ounsel contends that as Mbya was unsure how
nmuch noney he nade in this period, or how nany days he nmay have worked,
Respondent has not adequately proven interi mearni ngs, and none shoul d
therefore be found. Mya, on the other hand, forthrightly stated that
as he has a famly to support, he had to have been working at the tine.
(RT: 42.) | find his estimate to be a reasonably reliable indication of
what his earnings were in this period.

Respondent cal cul ates Mbya' s interimearnings for 1981 and for each
of the remaining years by estinmating his daily wage in each year, as per
his testinony, and mul ti plying that by the nunber of days in the
Respondent ' s season. 15 However, Respondent stipul ated that the
appropriate nethod for cal cul ati ng backpay was a seasonal, rather than a
daily nmethod. Accordingly, | find that interimearnings are proven only

to the extent they nmay be cal cul ated on a seasonal basis.

15For exanpl e, Respondent contends that during 1981 Mya worked at
| east seven hours per day at $3.75 per hour, nmaking a daily wage of
$26.75. S nce the backpay period enconpasses 15 worki ng days (it
actual ly includes 16 days during June), Mya' s estinated earni ngs were
$392. 25.
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In 1982, Mya renenbered on the second day of the hearing that he
worked in construction during the backpay period, rather than doing field
work, as he initially stated. As | found, generally, that Mya was a
credible wtness, | accept the correction in his testinony that he nade
regardi ng 1982 enpl oynent. Accordingly, he stated that he nade $150 per week
during the last two weeks of the 1982 Carian season, 16 for interimearnings
total ling $300.

In 1983, the Carian season ran fromMy 23 to June 27. | find
that Mbya earned $80 during the May portion of the season, and $240 for
the three of the four weeks he worked during June. Interimearnings for
1983 therefore total $320.

For 1984, Mya stated that he worked the | ast two weeks of June in the
nel ons. However, the Carian season |lasted only until June 17. Therefore,
for June 15, 16, and 17, Mya earned $4 per hour on an average of 7.5 hours
per day, for a total of $90 in interi mearnings.

In 1985, | found that Respondent's backpay liability for Mya
ended on May 17, or two weeks after the season began. Mya earned $140
per work in each of these weeks, for an interimearnings total of $280.

The chart bel ow sumrmari zes the backpay anount due di scri minatee Mya:

16That season ran fromMay 31 to July 2.
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Year : G oss Backpay: I nt eri m Earni ngs: Expenses: Total :

1980; $ 701.49 $ 0.00 $ 0.00 $ 701.49

1981: 034. 55 337.50 10. 00 607. 05
1982: 992. 75 300. 00 80. 00 772.75
1983: 087. 83 320. 00 0.00 667. 83
1984: 618. 77 90. 00 0.00 528. 77
1985: 396. 03 280. 00 33.00 149. 03
Tot al s: $4, 631. 42 $1, 327. 50 $123. 00 $3, 426. 92

[11. Oder

Pursuant to Labor Gode section 1160.3, the Agricul tural Labor
Rel ations Board hereby orders that Respondents Harry Carian, individually
and doi ng business as Harry Carian Sales, its officers agents, successors
and assigns, shall pay to each of the discrimnatees, whose nanes are |isted
bel ow, the backpay anmount |isted next to his nane, plus interest at the rate

and according to the formul a expressed in EW Mrritt Farns (1988) 14 ALRB

No. 5.

1. Jai ne Vargas: $ 581. 49
2. Jose Luis Godi nez: $8, 341. 40
3. Manuel Mya Perez: $3, 426. 92

As Respondent has yet to nake a bona fide offer of

reinstatenent to Jose Luis Qodinez, its backpay obligation to him
is continuing. Further anounts due and ow ng M. Godi nez,

i ncl udi ng nakewhol e relief for |oss of pay and other econom c

| osses in the 1988 season, and for any seasons to fol | ow unti |

such tinme as a good faith offer of reinstatenent is nade, shall
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be determned in a

DCated: Septenber 13, 1988

/,MATTHEW QI Z) BERG
Admni strative Law Judge
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