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SPPLEVENTAL OO S ON AND MDD H BD RDER

In accordance wth the renand of the Gourt of Appeal,
Ffth Appellate Dstrict, in Robert Wtt Ranch v. Agricultural Labor Relations
Bd. (1984) 5 Qv. 7142 (unpubl i shed), we have revi ened and reconsi dered our

renedi al Qder and hereby nake the fol l owng additional findi ngs and
concl usions, and reaffirmour original Qder as nodified herei n.y

In the underlying case, Robert Wtt Ranch (Wtt) contended t hat
because he was an entity separate fromand not a successor to Kudu, Inc.
(Kudu) he had no duty to recogni ze and bargain wth the certified uni on and
that section 1153(f) of the Agricultural Labor Relations Act (Act or ALRA)
prevented himfromdoing so. Ve rejected both defenses and found Wtt (as
wel | as Kudu and John Hnore Farns (Hnore)) in violation of section 1153(e)

and (a)

_y The signatures of Board neners in all Board Decisions appear wth the
signature of the chairperson first (if participating), followned by the
signatures of the participating Board nenfbers In order of their seniority.



of the Act and awarded nakewhole "... until April 7, 1978, and thereafter
until such tine as Respondents comnmence good-faith bargai ning wth the UFW
whi ch | eads to a contract or to a bona fide i npasse. "

The Qourt of Appeal, while otherw se uphol ding the Board' s
findings and concl usi ons that nakewhol e shoul d be applied to April 7, 1978,
observed that our award of nakewhol e for the period after April 7, 1978 was
based sol el y upon Wtt's refusal to recogni ze and bargain wth the Uhion.
The court noted that neither the Board nor the Administrative Law Gficer
(ALle had nade a finding that Wtt's refusal to recogni ze and bargain after
Aoril 7, 1978, was either unreasonable or in bad faith, citing J.R Norton
M., Inc. v. Agricultural Labor Relations Bd. (1979) 26 Gal.3d 1. The court

suggested that the "right of enpl oyees to freely choose their own
representatives through an el ection" nay be an issue in this case,

... Inasnuch as none of Wtt's enpl oyees voted in the

original ALRB election that was hel d anong the enpl oyees

of Hnore 16 nonths prior to the tine Wtt conmenced

farmng and first started enpl oying his work force.

(7R))bert Wtt Ranch v. ALRB supra, slip opinion pp. 6
Because this Board s initial decision regarding the successorship
doctrine, Hghland Ranch/ San d enente Ranch, Ltd. (1979) 5 ALRB No. 54,
was not upheld by the Galifornia Suprene Qourt until Septenter 1981 (San
demente Ranch Ltd, v. Agricultural Labor Relations Bd. (1981) 29 Gal . 3d

874), the court suggested Witt's

2 A the tine of that Decision, our Admnistrative Law Judges were
referred to as Admnistrative Law Gficers.
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refusal to bargain nay have been in good faith and reasonabl y based upon the
National Labor Rel ations Board (N.RB) successorship standard enunciated in
Pacific Hde and Fur Depot, Inc. v. NLRB (1977) 553 F.2d 609 [ 95 LRRVI 24-67] .

The court therefore renanded this case to us for re-determnation of the
appropri ateness of nakewhol e after April 7, 1978.
In J.R Norton, supra, the Suprene Gourt held that in technical

refusal to bargain cases,3/ nakewhole is inappropriate only where the
enpl oyer “"reasonably and in good faith believed the viol ation woul d have
affected the outcone of the election.” (1d., at p. 39.) V& have
recogni zed, in this "tw pronged" test, that:

... an enployer nay act in good faith, while not having a

reasonabl e basis for his position. An enpl oyer nay al so

offer a reasonabl e basis, while not acting in good faith

as shown by the totality of the circunstances.

(J.R Norton Gonpany (1960) 6 ALRB Nb. 26, p. 3.)

V¢ have held that we woul d 1 ook first to the reasonabl eness of the

enpl oyer's litigation posture and where such posture is found to have been
reasonabl e, we woul d then reviewthe good-faith prong of the test. (cf.
Holtville Farns, Inc. (1981) 7 AARB Nb. 15.) Ve note the instant case does

not involve a technical refusal to bargain as set forth by the court in
Norton, supra, since the integrity of the representation electionis not at
issue. InJohn Hnore Farns, et al. (1982) 8 ALRB No. 20, we concl uded t hat
Rober t

= Because there is nojudicia reviewof a certification decision
(N shikawa Farns, Inc. v. Mihony (1977) 66 Gl . App. 3d 781, 788), a refusal
tobargainis the only neans to obtain judicial reviewwhere the enpl oyer
entertains doubts as to the validity of the el ection certification, hence
the term"technical refusal to bargain." (Boire v. Geyhound Qorp. (1964)
376 US 473 [84 S Q. 894].)
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Wtt was not a successor to Kudu, but its alter ego, that is, "nerely a
di sgui sed continuance of the old enpl oyer.” (Southport Petroleum@. v. N.RB
(1942) 315 US 100, 106 [9 LRRVI411, 414].) Qur finding was in no way

dependent upon the factors considered in determni ng whether an entity is a
true successor. Thus, the issues raised by Pacific Hde and Fur Depot, Inc.

v. NLRB supra, 553 F.2d 609 and our Decision in Hghland Ranch/ San d enent e,

supra, 5 ALRB Nb. 54, were of no consequence in considering the obligations

of an alter ego such as th.ﬂ/

In F &P Gowers Association (1983) 9 ALRB No. 28,5’/ we
stated:

Were, as in the instant case, an enpl oyer refuses to bargai n
but neither the conduct of the el ection nor the agency's
decision to certify the union is at issue, the

"reasonabl eness" of the enployer's litigation posture and the
enpl oyer' s "good faith" do not control our decision as to
whet her to inpose nakewhol e.  (ogni zant, however, of our duty
under section 1160.3 to exercise discretion in the inposition
of the nakewhol e renedy, we consider on a case-by-case basis
the extent to which the public interest in the enpl oyer's
posi tion wei ghs agai nst the harmdone to the enpl oyees by its
refusal to bargain. Uhless litigation of the enpl oyer's
position furthers the policies and purposes of the Act, the
enpl oyer, not the enpl oyees, should ultinately bear the
financial risk of its choice tolitigate rather than bargain.
Mikewhol e, after all, is not a penalty; it nerely puts the
parties and the enpl oyees in the economc positions that they
presunabl y woul d have been in if the enpl oyer had not
unlawful |y refused to bargain. (R, supra, pp. 7-8, fn.
omtted.)

“n this regard, we note that at no tine before the Gurt of Appeal did
Wtt acknow edge this Board' s determination that he was the alter ego of
Kudu. Instead, Wtt portrayed the issue as one invol ving the successorship
of an arns | ength new enpl oyer, when, in fact and law the Board had
determned ot herw se.

§I(Enforced, F&P Gowers Assn. v. Agricultural Labor Rel ations
Bd. (May 23,1985) 168 Cal . App. 3d 667.)
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As we further stated there, an enployer's flat refusal to bargain constitutes
aviolation of the duty to bargain in good faith which is "singularly
destructive of the bargaining relationship.” (ld., at p. 8.) Therefore, an
enpl oyer seeking to avoid inposition of the nakewhol e renedy bears a heavy
burden to showthat its refusal to bargain effectuates the purposes and
policies of the Act. (onsistent wth the court's renand to exanine the post -
April 7, 1978 posture of Wtt, we do so wthin the anal ytical franework of F &

P Gowers, supra

Robert Wtt testified at considerable length in the underlying
proceedi ng i n support of his contention that his agricultural operation was a
discrete legal entity separate fromthat of Kudu. BEval uating that
testimnny,g the ALO concl uded, and this Board affirmed,z/ that Wtt was "
frequently evasive, prone to exaggeration, conveniently forgetful, sonetines
cute, and at tines totally unbelievable.” (ALODecision, p. 4.3.)

... Wtt's overall deneanor in regard to and know edge of his
financial situation further buttresses the concl usion that he
was not the independent operator that he clained. As wth his
testinony about his counsel, Wtt's extended testinony about
his finances and his reliance on Hnore rel ated noney was, as
previously noted, evasive and hostile. [Qtation.] ... | am
forced to conclude that either he was truthful and did not act
i ndependent |y enough to understand the financia workings of
hi s conﬁan y or that he was lieing [sic] and his testinony

e | ndependence of his business is to be discredited.
As noted in ny section on the credibility of Robert Wtt,
because of

Y (see John Bnore, et al. (1982) 8 ALRB Nb. 20, ALO Decision, pp. 43-
57, 93.)

7 No exceptions were taken by Wtt to these adverse credibility
findi ngs.
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the overall nature of his testinony, | amforced to totally
discredit his assertion that '| operate that ranch conpl etely
i ndependent|y of John Bnore'. [Qtations.] The financial
structure of Fobert Wtt Ranch and Wtt's own testinony
support the opposite conclusion. (ALODecision, p. 93.)

W find no public interest is served by the perpetration of such a
shambefore this Board. Indeed, independent fromour F & P Gowers anal ysi s

here, we also infer bad faith fromthe lack of credibility in Wtt's

expl anations. h this basis, of course, no "public interest” analysis is
necessary before awardi ng nake-whole. (See Rvcomv. Agricul tural Labor
Relations Bd. (1983) 34. GAl.3d 74-3, 773 and fn. 26.) Fomeither

perspective, then, no purpose of the ALRA woul d be served by insul ating
Respondents fromresponsi bility for the | osses caused by Wtt's unl awf ul
refusal to recogni ze the Lhion after April 7, 1978.

V& therefore reaffirmour original Qder awardi ng nakegl
wth the followng nodifications. Qur original Oder provided for nakewhol e
during the discrete interval of Mirch 8 1977 to April 7, 1978, and, in
addi tion, nakewhol e "thereafter until such tine as Respondents commence good
faith bargaining wth the UFWwhich | eads to a contract or to bona fide
inpasse.” @nsistent wth Board precedent, we wll nodify that Qder here so
as to avard nakewhol e conmencing only six nonths preceding the filing of the
T

g Wil e in our underlying Decision we noted the stipul ation of
the parties wth respect to the liability of Kudu at the Lonpoc operation,
this stipulation in no way supersedes our Qder that Hnore, Kudu, and Wtt
are joi ntl?/_ and severally liable for all nakewhol e herein. The Board wll not
apportion liability anong the various ranches.
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charge. (Desert Seed . (1983) 9 ALRB Nb. 72.)9/ In addition our

original Oder neglected to include a provision requiring interest to be
applied to the anounts owed in nakewhole. V& wll, therefore, nodify our
original Oder so as to conformto Board precedent.l—O/
R

By authority of Labor Gode section 1160.3, the Agricul tural
Labor Rel ations Board (Board) hereby orders that Respondents John H nore
Farns, Kudu, Inc., and Robert Wtt Ranch, their officers, agents,
successors, and assigns, shall:

1. QGease and desist from

(a) Failing or refusing to neet and bargai n col |l ectively in

good faith wth the Lhited FarmVWrkers of Anerica, AH-Q O (URW as the

certified exclusive bargai ning representative of their agricultural enpl oyees.

& The dissent's novel proposal to termnate nakewhol e upon nere
recogni tion of the Lhion by Respondents ignores the full inplication of our
finding of bad faith by Respondents in their refusal to recogni ze the Lhi on.
Were a refusal to recogni ze the union stens froma good fai th techni cal
refusal to bargain, it nay be appropriate to view surface bargai ni ng
subsequent to recognition as a distinct and separate violation. In such a
situation, however, the issue of when to termnate nakewhol e woul d not arise
because nakewhol e woul d not have been inposed in the first place. (See J.R
Norton ., Inc. v. Agricultural Labor Relations Bd., supra, 26 Gal.3d 1.)
Wiere -- as here -- the enployer's justification for refusing to recognize is
found to be a fraud and a sham it woul d be irresponsible, inpractical and
wasteful for the Board categorically to decline to renedy any subsequent
bar gai ni ng msconduct -- which is consistent wth the enpl oyer's previ ous bad
faith strategy -- on the mninal showng that the enpl oyer had agreed to sit
down at the table wth the union. The dissent erroneously characterizes our
Qder as "open-ended.” (See RUline Nursery . v. Agricul tural Labor
Relations Bd. (June 3, 1985) 169 Gal . App. 3d 247, 264 (petn. for review

pendi ng) . )

1—O/(Lu-Ette Farns, Inc. (1982) 8 ALRB No. 55; MAnal |y Enterprises, Inc.
(1985) 11 ARB No. 2.)
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(b) Inany like or related nanner interfering wth,
restraining, or coercing any agricultural enpl oyee in the exercise of the
rights guaranteed by section 1152 of the Agricultural Labor Rel ations Act
(Act).

2. Take the followng affirnative acti ons whi ch are deened
necessary to effectuate the policies of the Act:

(a) Uon request, neet and bargain coll ectively in good
fath wth the UFWas the certified excl usive col | ective bargai ni ng
representative of their agricultural enpl oyees wth respect to the said
enpl oyees' rates of pay, wages, hours of enpl oynent, and other terns and
conditions of enpl oynent and if agreenent i s reached, enbody such agreenent
In a signed contract.

(b) Mke whole their present and forner agricul tural
enpl oyees for all |osses of pay and other economic | osses they have suffered
as aresult of Respondents' refusal to bargain, as such | osses have been
defined in JLR Norton Gonpany, Inc. (1984.; 10 ALRB No. 42, plus interest

thereon, conputed in accordance wth our Decision and OQder in Lu-Bte Farns
, Inc. (1982) 8 AARB No. 55 for the period fromJune 21, 1977 to April 7,

1978, and thereafter until such tine as Respondents recogni ze and conmence

good-faith bargai ning wth the UPAwhich results in a contract or a bona-
fide inpass in negotiation.

(c) Preserve and, upon request, nake available to this
Board or its agents, for examnation, photocopying, and ot herw se copyi ng,
all payroll records and reports, and all other records rel evant and
necessary to a determnation, by the Regional DOrector, of the nakewhol e

period and the anounts of nakewhol e and
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interest due under the terns of this Qder.

(d Sgnthe Notice to Agricultural Enpl oyees
attached hereto and, after its translation by a Board agent into appropriate
| anguages, reproduce sufficient copies in each | anguage for the purposes set
forth hereinafter.

(e) Post copies of the attached Notice, in all
appropri ate | anguages, in conspi cuous places on its property for 60 days, the
period(s) and pl aces of posting to be determned by the Regional Orector, and
exer ci se due care to repl ace any Notice whi ch has been altered, defaced,
covered, or renoved.

(f) Provide a copy of the attached Notice, in all
appropri ate | anguages, to each enpl oyee hired by Respondents during the 12-
nonth period followng the date of issuance of this Qder.

(g0 Mil copies of the attached Notice in all
appropriate |languages, wthin 30 days after the date of issuance of the Qder,
toal of the agricultural enpl oyees enpl oyed by Respondents at any tine
subsequent to June 21, 1977 until June 28, 1978, and thereafter until
Respondent s recogni ze the UFWand conmence good faith bargai ning wth the UFW
whi ch | eads to a contract or a bona fide i npasse.

(h) Arrange for a representative of Respondents or a Board
agent to read the attached Notice, in all appropriate |anguages, to all of its
agricultural enpl oyees on conpany tine and property at tine(s) and place(s) to
be determned by the Regional Drector. Followng the reading, the Board
agent shall be given the opportunity, outside the presence of supervisors and
nanagenent, to answer any questions the enpl oyees nay have concerning the
Noti ce

11 ARB No. 22



or their rights under the Act. The Regional Drector shall determne a
reasonabl e rate of conpensation to be paid by Respondents to al | nonhourly
wage enpl oyees in order to conpensate themfor tine lost at this readi ng and
t he questi on-and- answer period.

(i) Notify the Rgional Drector, inwiting, wthin 30 days
after the date of issuance of this Qder, of the steps Respondents have taken
toconply wthits terns, and continue to report periodically thereafter, at
the Regional Orector's request, until full conpliance is achi eved.

ITISARHR GOEHED that the certification of the Lhited Farm
Wrkers of Anerica, AHL-A Q as the col |l ective bargai ning representative of
the agricultural enpl oyees of John Hnore Farns, Kudu, Inc., and Robert Wtt
Ranch be, and it hereby is, extended for one year fromthe date of issuance of
this Qder.
Dated: Septenter 19, 1985

JERME R WADE Mnber

JORE ORRLLQ Menber Y

PATRAK W HE\N NG Mentoer

1—1/ Mentoer Carrillo would i npose the standard nailing renedy for a violation
of this kind: nailing to al enpl oyees of Respondents enpl oyed between t he
date the viol ati on conmenced and the date the Notices are nailed -- which
nust be wthin 30 days of issuance (or enforcenent) of the Board s Oder.
Such a renedy is appropriate even if IRasEondents commenced good faith
bar gai ni ng before court enforcenent of the Board' s Oder because the effects
of unfair |abor practices often linger |ong after the practices are
abandoned.

[fn. cont. on p. 11]

10.
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[fn. 11 cont.]

Enpl oyees hired after an extended refusal to recognize a duly certified union
inherit an undermned and weakened col | ective bargai ning representative.

Lhder the najority's bifurcated nailing Oder, those enpl oyees woul d not

recei ve the Notice unl ess they happened to be working for Respondents at the
tine of the reading or posting. In addition, by delaying, until after

conpl i ance proceedings, nailing to al but t hose workers who were enpl oyed
prior tothe unfair [abor practices hearing, the bifurcated mailing renedy nay
effectively deny notice to workers who are entitled to nake-whol e. Therefore,
although | jointhe majority inordering an i nmedi ate nailing to Respondent s'
enpl oyees enpl oyed between June 21, 1977 and June 28, 1978, | woul d not del ay
the nailing to enpl oyees who wor ked for Respondent s bet ween June 28, 1978, and
the issuance of the Board' s Qder.

11
11 ARB No. 22



GHAN RPERSON JAMES- MASSENGALE and MEMBER MECARTHY, DO ssenting in part:

V¢ dissent fromthe ngority' s opinion insofar as it concerns the
duration of the nakewhol e period after April 7, 1978. V& would termnate
nakewhol e relief at such tine as it nay be shown that Respondents recogni ze
and offer to bargain wth the Lhited FarmVWrkers of Amwerica, AA-A O (Lhion)
concerning the entire bargai ning unit.

As was stated in F & P Gowers Association (1983) 9 ALRB Nb. 22,
nakewhol e is not a penalty but a renedy intended to put the parties and the

enpl oyees in the positions that they woul d have been if the enpl oyer had not
unlawful |y refused to bargain. Ve believe that the violation here was not one
of surface bargaining but rather was a refusal to recogni ze and bargain wth
the Lhion as the certified bargaining representative of all of Respondents'
agricultural enpl oyees. Terminati ng nakewhol e at the tine Respondent s

recogni ze the Lhion and offer to bargai n shoul d encourage Respondents to do

11 ARB No. 22 12.



so as quickly as possible. Such a purpose was inplied by the Agricul tural
Labor Relations Board inits original Decision and Qder in this proceed ng
wherein it sought to facilitate the conpliance process by designating the
nakewhol e renedy for bad faith bargaining in discrete periods of tine in so
far as possible.

The date on whi ch Respondents recogni ze the Lhion and offer to
bargai n shoul d be readi |y ascertai nabl e. Qpen-ended nakewhol e orders whi ch
run until the parties have reached a bona fide inpasse or a contract, in
cases such as this, would only encourage further litigati on and di scourage
reasonabl e efforts by unions to reach agreenent, since the prospect of
securing nore favorabl e terns by virtue of an open-ended nakewhol e order
over shadows the negoti ati on process.y Here, any allegation of a failure of
the duty to bargain in good faith, except a refusal to recogni ze and offer to
bargain wth the certified representative, should not be before the Board at
the conpl i ance stage bur shoul d appropriatel y be the subject of new charges
of unfair |abor practices.

Dated: Septenter 19, 1985

JYRL JAMES MASSHNGALE,  (hail r per son

JON P. MCARTHY, Menfer

_yThe_maiIing renedy contenpl ated by the najority involves a nailing at the
tine this Oder issues and another follow ng the conpliance determnati on.
Based upon the above reasoning, we woul d only require Respondents to nail
notices to agricul tural enpl oyees enpl oyed by Respondents fromJune 21, 1977,
until such tine as Respondents recogni ze the Lhion and of fer to bargain.

13.
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NOIM CGE TO AR ALTURAL BVRLOYESS

After investigating charges that were filed in the Santa Mrria Regi onal
Gfice, the Gneral Gunsel of the Agricultural Labor Rel ations Board (Board)
I ssued a conpl ai nt which alleged that we, John Hnore Farns, Kudu, Inc., and
Fobert Wtt Ranch, had violated the law After a hearing at whi ch each side
had an opportunity to present evidence, the Board found that we viol ated the
law by refusing to bargain in good faith wth the Lhited FarmVWrkers of
Arerica, AH-AO( . The Board has ordered us to post and publish this
Notice. Ve wll do what the Board has ordered us to do.

V¢ al so vant to tell ?/outha.t the Agricultural Labor Relations Act is alaw
that gives you and all other farmworkers in Gilifornia these rights:

To organi ze yoursel ves;

To form join, or hel p unions;

To vote in secret ballot el ections to deci de whether you want a uni on

to represent you; _

To bargain wth your enpl oyer about your wages and worki ng

condi tions through a uni on chosen by a najority of the enpl oyees and

certified by the Board,

5 To C?Ct together wth other workers to hel p and protect one anot her;
an

6. To decide not to do any of these things.

> wbhpE

Because it is true that you have these rights, we promse that:

VEE WLL in the future neet and bargain in good faith, on request, wth the
UFWabout a col | ective bargai ni ng contract covering our agricultural
enpl oyees.

VEE WLL rei nburse each of the enpl oyees enpl oyed by us at any tine on or after
June 21, 1977, until the date we began to ﬁaln In good farth wth the UFW
for any loss of wages and economc benefits they have suffered as a result of
our failure and refusal to bargain in good faith wth the UFW

Cat ed: JON BEMRE FARMG KLU NG,
and RIBERT WTT RANH

(Representati ve) (Title)

| f you have a question about your rights as farmworkers or about this
Not1ce, you nay contact any office of the Agricultural Labor Rel ations Board.
One office is [ocated at 528 South A Sreet, nard, Galifornia, 93030. The
t el ephone nunber is (805) 486-4475

This is an official Notice of the Agricultural Labor Relations Board, an
agency of the Sate of Gdlifornia

0O NO RFeEMDE (R MUTT LATE

14.
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CAE SIMRY

\(]afg\r}yEl nore Farns -
11 ARB Nb.
(8 ALRB No. 20)
Gase Nos. 77-(=4-3M
77-(E4-1-SM
77-(&5 M
77-&51-M

The Qurt of Appeal, FHfth Appellate Ostrict, renanded to the Board
its prior decision in John Hnore Farns, et al. (1982) 8 ALRB

No. 20, to reconsider the inposition of nakewhol e for Fobert Wtt's
refusal to recogni ze the Lhion after April 7, 1978. Afirmng al |
other aspects of the Board s Decision, the court renanded because
the Board had not found Wtt to have been in bad faith after

April 7, 1978, and the court referred to its previous (unpublished:
decision in which it noted that the standards in award ng nakewhol e
enunciated in J. R Norton Gonpany, Inc. v. Agricul tura Labor
Relations Bd. (1979) 25 CGal.3d 1 might wel | be appropriate here.

BOND CEO S ON

Onh renand, the Board anal yzed the concerns expressed by the court fromthe
standards enunciated in F & P Gowers Associ ation (1983)9 ALRB M. 28, since
the instant refusal to recogni ze the Lhion was not in challenge to the
integrity of the el ection process. The Board concl uded that no public
interest was served by Wtt's pots -- April 7, 1978, posture, since the
Board in 8 ALRB Nbo. 20 had affirned the ALO s conpl ete discrediting of
Wtt's testinony and had concl uded he was the alter-ego of Kudu, who had
acknow edged a duty to recogni ze and bargain wth the Lhion. The Board al so
noted that, not-wthstanding the FSP analysis, it; inferred bad faith by
Wtt because of his discredited testinony, citing Rvcom v. Agricul tural
Labor Relations Bd. (1983) 34 Gil . 3d 743.

The Board therefore reaffirned its original Qder, but nodifiedit to
commence only six nonths prior to the filing of the charge, pursuant to
Dessert Seed . (1963) 9 ALRB No. 73.

D SSENT NG IN PART

Chai r per son Janes- Missengal e, joi ned by Menber MCarthy, would toll the
nakewhol e period at that point when Wtt recogni zes the Lhion and | eave to
additional filling of charges and ULP hearings any determination as to
whet her or when good fai th bargai ni ng cormenced fol | ow ng recognition.

* * %

This Gase Sunmary is furnished for infornation only and is not an official
statenent of the case, or of the ARB
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